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I?REFACE

The original three volumes of “Federal Reclamation and Related Laws
Annotated’ published by the Department of the Interior in 1972, have
proven to be an invaluable reference source for everyone interested in
knowing the legal history of the Federal Reclamation program authorized
by the Reclamation Act of 1902 and the related hydroelectric power mar-
keting program that was transferred to the Department of Energy in 1977.

The publication at this time of two additional volumes, Volume IV and
Supplement 1, brings that legal history up to date through 1982.

The Department also is publishing as a separate volume a compilation
of legal materials issued through mid-1988 that deal with the Reclamation
Reform Act of 1982, as amended.

DONALD PAUL HODEL
Secreta~ of the Interior
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This Supplement I to Vol~lmes I, 11 and III, together with Volume IV,
published as a separate volume, brings “Federal Reclamation and Related
Laws Annotated” up to date through 1982.

Volume IV contains the statutes, compacts and treaties enacted or ap-
proved from 1967 through 1982 that directly affect the program respon-
sibilities of the Bureau of Reclamation and the Alaska, Bonneville,
Southeastern, Southwestern and Western Area Power Administrations of
the Department of Energy, together with other selected laws or compacts
that relate to these programls. Two 1966 statutes are included that were
inadvertently omitted from Volume 111—the Great Salt Lake Relicted
Lands Act and the National Historic Preservation Act of 1966.

Volume IV also includes annotations of court decisions and opinions of
the Department of the Interior, the Department of Mergy, the Comptroller
General, the Attorney General, the Commissioner of Internal Revenue, the
Federal Power Commission a!ndthe Federal Energy Regulatory Commission
that interpret such laws and are deemed relevant to the programs and
activities of the Bureau of Reclamation or the power administrations. Opin-
ions of field attorneys are not annotated unless they have been endorsed
by the Department.

Supplement I contains amendments to laws included in the first three
volumes as well as annotations of agency and judicial opinions issued from
1967 through 1982 that interpret those laws. Accordingly, when reference
is made in Volume IV to an act contained in Volumes 1-111,Supplement I
should be consulted to determine whether the statute referred to has been
amended at any time between 1967 and 1982.

The cut-off date for all material is December 31, 1982; however, when
an initial decision in a lawsuit entered before that date is annotated, an
effort has been made to ind]cate subsequent decisions in that litigation. All
citations to the U.S. Code are to the 1982 edition, except for the Appendix,
which includes revisions to the Code through 1985.

A new Appendix is included in Supplement I. It sets forth certain ad-
ministrative statutes of general application that are referred to frequently
by program administrators iand attorneys.

A combined Index covering all of the material in Volume IV and any
new material in the Supplement not cited in the original index in Volume
111 is also contained in Supplement 1.

The pages in Volumes I, 11and 111are numbered sequentially, from page
1 through 2211, The pages in Volume IV are numbered beginning with
page 2301. The pages in Supplement I are numbered S 1, S2, and so on.

As with the first three volumes, the basic order of appearance is chron-
ological. Acts of Congress alre shown by the date of enactment, interstate
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compacts by the date of the Act giving Congressional consent thereto, and
Treaties by the date of signing. Provisions which are repeated in annual
appropriations acts are shown under the date of first appeamce.

A distinction in the treatment of acts has been made between those that
deal primarily with the programs and activities of the Bureau of Recla-
mation and the power administrations and those that are related only sec-
ondarily to such programs and activities. The principal difference is that
amendments to primary statutes are also included separately by their date
of enactment, whereas amendments to secondary statutes are not separately
included.

In order to hold down the size of this work within manageable limits, it
has been necessary to exclude a number of categories of statutes (except
to the extent included in the Appendix) and interpretative material, such
as those dealing with personnel, contracting authority and the interpreta-
tion of individual contracts, budgeting and accounting, appropriations,
Congressional investigations, and State law. References to administrative
actions and policy determinations, as distinguished from the strictly legal
construction of Federal law, have been omitted except in isolated cases.

In a work of this magnitude errors and omissions are unavoidable. Sug-
gestions for corrections and additions are invited and should be submitted
to the Solicitor, Department of the Interior, Washington, D.C. 20240.

LOUIS D. MAURO
RICHARD K. PELZ
Editors

Washington, D.C.
July 1988
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VOLUME I

CONSTITUTI(>N OF THE UNITED STATES

Pages 1-2

ARTICLE I

* * * x

&tion 8. [Powers of ComL~ess—.]—

* * * >

[Commerce clame.]—

* * * >

w Nom OF OPINION

* *

* *

* *

4. Federd water fights
A review of the applicable Federal consti-

tutional, legislative and judicial alJthorities
demonstratesthat Congress, under he Prop
erty and Commerce Clauxs of the Constitu-
tion, has plenary power to control the
disposition and use of water appurtenant to
lands owned by the United States. That power
extends to water on, under, over and appur-
tenant to Federallymwned lands in the States.
This does not preclude, however, the power
of individual Stites to, at a minimum, prw
mulgate and exercise non<onficting S@te
regulation. The legislative and case law au-
thorities also demonstrate Congressional in-
tent to defer control of water to the Stites in
d] but the most fimited circumstances. Con-
gress has chosen to displace State control of
water appurtenant to Federal lands (rely when
necessary to accomp~ih the original purpose
of formal reservations. When not necessary to
accomplish such ori~nal purpow, Congress

has uniformly permitted and the Supreme
Court has recognized State control. There-
fore, there is no Federal “non-reserved”
water right. Federal entities, includlng, with-
out hmitation, the Natioml Park Service, Fish
and Wildhfe Service, Bureau of Reclamation
and the Bureau of Land Management, may
not, without Congressionally created reserved
rights, circumvent State substantive or pr~
cedural bws in appropriating water. Rather,
Federal entities must acquire water as would
any other private claimant witiln the various
States. Congress’ deference to State law in sec-
tion 8 of the Reclamation Act of 1902 is par-
ticularly noteworthy because that Act
provided for subs~ntial Federal action and
expense to develop water resources within the
Stites. Memorandum of Solicitor Coldiron to
Secretary, September 11, 1981, in re Non-
Reserved Water Rights—United States Com-
pliance with State Law.

Pages 3-4

ARTICLE IV

* * * * *

%tion 3. [Proprty clause.]—

* * * **

S1



3-4 CONSTITUTION

NOTm OF OPINIONS

2. Water rights
A review of the applicable Federal consti-

tutional, legislative and judicial authorities
demonstrates that Congress, under the Prop
erty and Commerce Clauses of the Constitu-
tion, has plenary power to control the
disposition and use of water appurtenant to
binds owned by the United States. That power
extends to water on, under, over and appur-
tenant to Federally~wned lands in the States.
This does not preclude, however, the power
of individual States to, at a minimum, pro-
mulgate and exercise nonconflicting State
regulation. The Iegishtive and case law au-
thorities alm demonstrate Congressional in-
tent to defer control of water to the States in
all but the most limited circumstances. Con-
gress has chown to displace State control of
wter appurtenant to Federal bnds only when
necessary to accomplish the original purpose
of formal reservations. When not necessary to
accomplish such original purpose, Congress
has uniformly permitted and the Supreme
Court has recognized State control. There-
fore, there is no Federal “non-reserved”
water right. Federal entities, includlng, with-
out hmitation, the National Park Service, Fish
and Wildlife Service, Bureau of Reclamation
and the Bureau of Land Management, may
not, without Congressiomlly created reserved
rights, CirmrnventState substantive or pro
cedud hws in appropriating water. Rather,
Federal entities must acquire water as would
any other private chlmant within the various
States. Congress’ deference to State law in sec-
tion 8 of the Reclamation Act of 1902 is par-
ticularly noteworthy because that Act
provided for substantial Federal action and
expense to develop water resources within the
States. Memorandum of Solicitor Coldlron to
Secretary, September 11, 1981, in re Non-
reserved Water Rights-United Smtes Com-
phance with State Law.

The United States may acquire non-r-
served water rights by appropriating and ac-
tually using umppropriated water necessary
to carry out Congressionally mandated man-

agement functions. This right may not ~ de-
feated by State law definitions of beneficial
use or diversions. Solicitor Kruhtz Opinion,
M-36914, 86.I.D. 553, 574-78 (1979) in re
federal water rights of tie National Park Ser-
vice, Fish and Wildlife Service, Bureau of
Reclamation and the Bureau of Land Man-

agement. lE~ltor’s Note This opinion ~S re-

scinded by Memorandum of Solicitor
Coldiron to Secretary, September 1I, 1981,
in re Non-reserved Water Rights—United
States Compliance with State Law, to the ex-
tent it is inconsistent with the conclusions
reached in the Coldlron memorandum.]

The Federal reserved water right is created
by implication as well as by express language
in the reservation of pubhc land for particubr
purposes. It arises from Federal law, and is
not dependent on State law for its existence
or perfection. It does not require that water
be put to actual use, and therefore is different
from the concept of appropriation of water
upon whi~h western States principally, but
not exclusively, rely. It establishes a right to
water to carry out the purpose(s) of the Fed-
eml reservation as of the date the reservation
is created, whether the water is actually put
to use and whether future appropriators un-
der State law have actual knowledge of its ex-
istence. Solicitor Krulitz Opinion, M-36914,
86.I.D. 553, 573 (1979) in re feded water

rights. of *e ~ational Park Service, fish and
Wildhfe Service, Bureau of Rec~~tion and
the Bureau of Land Management. [Editor’s
Note: This opinion was rescinded by Memo
randum of Solicitor Coldiron to Secretary,
September 11, 1981, in re Non-reserved
Water Rights—United Sbtes Compliance
with State Law, to the extent it is inconsistent
with the conclusions reached in the Coldiron
memorandum.]

Under the Property Clause and the Su-
premacy Clause, the Congress controls the
disposition and use of water on, under, flow-
ing through or appurtenant to lands owned
by the United State~ and the States may not
exercise any governmental authority over
such waters, unless they have been expressly
granted that authority by the Congress. Sol-
icitor Krufitz Optilon, M-36914, 86 I.D. 553,
563-64 (1979), in re Federal water rights of
the Natioml Park Service, Fish and Wildlife
Service, Bureau of Reclamation and the Bu-
reau of Land Management. [Editor’s Note:
This opinion was rescinded by Memorandum
of Solicitor Coldiron to Secretary, September
11, 1981, in re Non-reserved Water Rlghts—
United States Compliance with State Law, to
the extent it is inconsistent with the conclu-
sions reached in the Coldiron memorandum,]

The “WInters doctrine” rights of the Fort
Mojave Indian Tribe to irrigation water from

S2
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the Colorado River do not provide :i basis for Tribe, et al. v, Uni&dStates, U. S.D. C., C.D. Cal-
a claim to an allocation of power {;enerated
by the river’s flow. The Fort Mojwe Indtin

ifornia, CV77-4790 ALS Uuly 6, 1978).

Page 5

ARTICLE VI

* * * * *

[Supremacy clause.]—

* * * * *

NOT= OF OPINIONS

Compliance with State law 1-5
R=lamation projects, generdy 1
Sale of project power 2
~nsmission ~ie siting permit 3

Federd wakr rights 6

1. Compliance witi State law—Reelama-
tion projects, genersdly

Section 8 of the Reclamation Act of 1902
was not intended to require any bter Con-
gress to tolerate State laws whose operation
would otherwise be curtailed by thle Suprem-
acy Clause, nor to require any parti~:ubr form
of clear statement by a kter Congress before
inconsistent State bws were overridden. Sec-
tion 8 requires only that State law will apply
unless the contrary is intended by Congress.
The Supreme Court decision in Cal~ornti v.
United States, 438 U.S. 645 (1978), requires
that the United Smtes follow S~te water law
absent a preempting Federal stitute. A S@te
statute or regulation is preempted by a Fed-
eral rule to the extent it conflicts with a Fed-
eral statute or where it stands as an obstacle
to the accomplishment and execution of the
full purposes and objectives of Congress.
Therefore, a State hmitation or condition on
the Federal management or contrul of a fed-
erally financed water project is valid unless it
clashes with express or clearly implied
Congressional intent or works at cross-pur-
poses with an important Feder:d interest
served by the Congressio~l scheme. Untid
State$ v. Cal~omti, 694 F.2d 1171 (9th Cir.
1982)

2.—Sale of project power
The Supremacy Clause of Article VI of the

Constitution precludes a State from interfer-
ing with the operation of Federal pticies con-
stitutionally mandated by Congress. Thus, as

section 9(c) of the Reclamation Project Act of
1939 and section 9(c) of the Flood Control
Act of 1944 Congressionally authorize the
terms for the sale of hydroelectric power from
Reclamation projects by the Secretary of the
Interior, the Iowa State Commerce Commiw
sion correctly found that it lacked the power
to restrain the Bureau of Reclamation from
disposing of such hydroelectric power to cer-
tain Iowa municipalities even though such
sales might have been in violation of Iowa hw.
Iosoa Publti Setie Co. v. Iowa State Comwrce
Commti, 407 F.2d 916 (8th Cir. 1969),
cert. denied, 396 U.S. 826 (1969).

3.—Transndssion Mne siting permit
In view of the Supremacy Clause and the

Supreme Court’s decxlons in Hancock v. Train,
426 U.S. 167 (1976) and EPA v. State Water
fisources Control Board, 426 U.S. 200 (1976),
a Federal power marketing agency is not re
quired to obtain a permit from a State agency
under a State siting law to construct a trans-
mission fine unless Congress clearly and un-
ambiguously expresses its intent that the

agency iSto ~ subj~t to fie Smte regulato~
process, as distinguished from Smte environ-
mental standards. Columbk Btin Land Protec-
tion Asso&tk v. Schlesinger, 643 F.2d 585,
602-606 (9th Cir. 1981), affirming Columbti
Basin Land Protectti Asso&& v. Kleppe, 417
F. Supp. 46 (E.D. Wash. 1976). Accord, Ctii-
w and Landmers Against tti Miles City/New
Undewood Powerline v, Secretary, 683 F.2d
1171, 1178-1182 (8th Cir. 1982), tilrming
513 F. Supp. 257 (D. S.Dak. 1981).

6. Federd wakr rights
Under the Property Clause and the Su-

premacy Cbuse, the Congress controk the
disposition and use of water on, under, flow-

S3
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ing through or appurtenant to lands owned
by the United Statew and the States may not
exercise any governmental authority over
such waters, unless they have been expressly
granted that authority by the Congress. Sol-
icitor Krulitz Opinion, M-36914, 86 I.D. 553,
563-64 (1979), in re Federal water rights of
the Natioml Park Service, Fish and Wildlife

Service, Bureau of Rechrnation and the Bu-
reau of Land Management. [Hltor’s Note:
This Opinion was rescinded by Memorandum
of Solicitor Coldiron to Secretary, September
11, 1981, in re Non-reserved Water Rights—
United Stites Compliance with State Law, to
the extent it is inconsistent with the conclu-
sions reached in the Coldiron Memorandum.]

Pages 5-8

FIFTH ARTICLE OF AMENDMENT

[Due pr~s clau~Just compensation clause.]—

* * * * *

NOTES OF OPINIONS

Due process 1-5 2.—Excess lands
Excess lands 2 Differing conditions in different geo-
Generdly 1 graPhIc areas my provide a reasonable basis

Just compensation 615 for different legishtive treatment. Territorial
&ne#ly 6 uniformity is not a constitutioml prerequisite.
Interest 12 Therefore, since the Reclamation statutes are
Tting, what constitutes 7 a rational legishtive response to climatic dif-

1. Due proeess+nerdly ferences between the western region and the

When the Secretary of the Interior notified remainder of the nation and provision for

the California-Pacific Utilities Company (~1- acreage fimitations is a reasonable means of

Pat), a nonpreference customer, tbt its 1958 furthering the public purposes underlying

2@year contract to purchase power from the these statutes, the fact that the acreage limi-

Parker-Davis project would be allowed to ex- tations are inapplicable east of the 100 degree

pire and would not be renewed, the Secretiry meridian does not deny farmers west of tit

was not required to notify customers of Cal- meridian equal protection of the laws. In ad-

Pac who might be preference entities. They dition, since water users have no vested right

have no “property” interest in the power as to be relieved of acreage limitations by paying

awinst other preferred entities ad therefore
an allocable share of project construction

no due process claims. Pubhcation of notice costs, imposition of acreage Iimihtions did

in the Federal Register of a proposed real- not deprive them of a right tithout due pro-

vocation of Parker-Davis power that included cess of hw. United States v. Tulare Lah Canal

a reallocation of the power sold to Cal-Pat was Co., 677 F.2d 713 (9th Cir. 1982), cert.

sufficient. Th Fort Mojave Zndian Ttibe, et al. granted, judgment vacated, and case re-

v. United States, U. S.D. C., C.D. California, manded with directions to dismiss as moot sub

CV77-4790ALS (1978). nom. Tulare Lak Canal Co. v. UnitedStates, 459

The City of Santa Clara does not have a U.S. 1095 (1983). [~hor’s Note: The Su-

“property” interest in an “entitlement” to preme Court’s action was based upon enact-

Centrd Valley Project power as against other ment of section 212 of the Reclamation

preferred entities entitling it to constitutional Reform Act of 1982 (Act of October 12,

due process, but it does have such an interest 1982,96 Stat. 1269,43 U.S.C. $39011) which,

as against nonpreference entities such as Pa- with certain exceptions, exempted hnds re-

cific Gas & Electric Company. City of Santa ceiving benefits from Federal water resources

Clara, Cal~omti V. Andw, 572 F.2d 660,675- ProJectsconstructed bY the COTS of En#-
77 (9th Cir. 1978), reversing CiO of Santa neers from the provisions of Reclamation law.

Clara v. Kleppe, 418 F. Supp. 1243 (N.D. Cal. The 1982 Act appears in Volume IV in chron-

1976), cert. denied sub nom. Paafi Gas and ‘lo@cal order.]
Electtic Co. v. City of Santa Clara, 439 U.S. 859 6. Just compensation-Generally
(1978). The Tucker Act, giving exclusive jurisdic-
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CONSTITUTION 5-8

tion to the Court of Claims to decide claims
a~ln$t the United States founded 011the con.
stltutlon, Acts of Congress, agency actions, or
contracts with the United States, applies only
to claims for money damages. It does not pre-
clude an action in a District Court requesting
a declaratory judgment stiting that a conces-
sionaire providing public use facilities at Lake
Berryessa of the Solano Project has contract
rights against the United States. Lu&na Her-
m$a Corp. u. Martin, 643 F.2d 1376 (9th Clr.
1981).

7.—Tting, what consdtites
Where a Fifth Amendment claim of inking

of private property for a public use is founded
u~n interference with land due to flooding,
proof of frequent and inevitably recurring in-
undation due to governmental action is re-
quired where the flodlng is not permanent.
Thus, where plaintiffs alleged that their prop
erty, adjacent to the Trinity River, has sus-
tied flood damage as the result of the
operations of the Trinity River Division dur-
ing a severe storm, no taking occurred where
the evidence not only failed to demonstrate
*at the property would be subjected to inev-
imbly recurring oveflows of water but also
es~bhshed that the flodlng whlckl occurred
was far less than would have been the case
had the Trinity River Division never been

built. Accardi v. UnitedStates,599 F.2d 423 (Ct.
cl. 1979).

Because the Colorad&Big Thompson Proj-
ect diminished the seasonal overflow of waters
of the Colorado River onto meadowland ad-
jacent to the river, the owners of the land
were entitled to compensation for the tiking
of their property. Their property right in the
natural overflow was recognized by Colorado
State law and by Senate Document No. 80,
75th Cong., 2d Seas., in which the project was
d&bed. Unbd States v. Northm Colorado
Water Cmemney Dktrict, 449 F.2d 1 (lOtb
Clr. 1971); United States v. Martin, 267 F.2d
764 (lOtb Cir. 1959).

12.—Interest
No Ftiti Amendment right to just com-

penmtion arises when an easement is exer-
cised pursuant to the Carol Act of 1890. The
sole right to compensation in this ins@nce
arises from the statutory authorization of sec-
tion 1 of the Act of October 4, 1966. As the
latter Act does not include a provision for in-
terest, no interest maybe assessed on that por-
tion of the verdict and judgment awarded for
the tiklrsg by the Burau of Reclamation of
land subject to the Canal Act in connection
with the construction of the Ainsworth Canal.
United States v. 106.64 Awes of Land, 264 F.
Supp. 199 (D. Neb. 1967).
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Ju1y 26, 1866

9

RECOGNITION OF VESTED WATER RIGHTS

Page 9

SW. 2339, R.S. [Vestal rights to use of water—Right of way for Ca.

rids-Liability for injury.]—

* * * * *

EXPMNATORY NOTE

MM Repeal. Section 706(a) of the Fed-
eral hnd Policy and Management Act of
1976 (Act of October 21, 1976, Public hw
94–579, 90 Stat. 2793) repealed part of sec-
tion 2339, R. S., insofar as it applies to the
issuance of rightwf-way over, upon, under,
and through the pubfic lands and lands in the
National Forest System. The affected part of
section 2339, R. S., reads as follows: “and the

mght+f-~y for the construction of d]tches

and canals for the purpose herein specified is
acknowledged and confirmed, but whenever
any person, in the construction of any ditch
or canal, injures or damages the possession of
any setder on the public domain, the party
committing such injury or damage shall be
liable to the patiy injured for such injury or
damage:’ Extracts from the 1976 Act, in-
cluding section 706(a), appear in Volume IV
in chronological order.
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July 9, 1870

10

PATENTS SUBJECT TO VESTED WATER RIGHTS

Page 10

*. 2340, R.S. [Patents, preemption, and homesteads subj-t to vested
and acmed water rights.]--

* * * * *

EXPMNATORY NOTE

Ltitd R+aL Section 706(a) of the Fed- Natioml Forest System. The affected part of
eral hnd Poficy and Mamgement Act of section 2340, R. S., reads as follows “or rights
1976 (Act of October 21, 1976 Pu~blic hw to ditches and resemoirs used in connection
94-579, 90 Stat. 2793) repealed part of see- with such water rights;’. fitracts from the
tion 2340, R. S., insofar as it applies to the 1976 Act, includlng section 706(a), appear in
issuance of rights+f-way over, upmm, under, Volume IV in chronological order.
and through the pubfic lands and lands in the
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October 2, 1888

15-16

IRRIGATION SURVEY% RESERVOIR SITES

Pages 15-16

[Reservation of reservoir sites generdly.]—Sites for reservoirs and
other hydraulic works necessary for the storage and utilization of water for
irrigation and the prevention of floods and overflows, located or selected
prior to August 30, 1890, shall remain segregated and reserved from entry,
or settlement, until otherwise provided by law, and reservoir sites thereafter
located or selected on public lands shall in like manner be reserved from
the date of the location or selection thereof. (25 Stat. 526; Act of August
30, 1890, 26 Swt. 391; Act of October 21, 1976, 90 Stat. 2792; 43 U.S.C.
~ 662)

EXPMNATORY NOTm

Errors in tie Text of Volume I. Volume I
failed to note that the provisions of the 1888
Act, as mdlfied by the Acts of August 30,
1890, 26 Stit. 391, and March 3, 1891, 26
Stat. 1101, were codified in 43 U.S.C. $$662
and 663, and that $662 of the code contained
a provi~o authorizing the President to open
reservoir sites to settlement under the home-
stead laws.

1976 Amendment. Section 704(a) of the
Federal Land Policy Management Act of 1976
(Act of October 21, 1976, Public hw 94-579,
90 Stit. 2743) repealed part or all of 43
U.S.C. $662. It is shown above as it appears
in the U.S. Code. Extracts from the 1976 Act,
includlng section 704(a), appear in Volume IV
in chronolo~cal order.
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August 30, 1890

17-21

RIGHTS OF WAY RESERVED TO UNITED STATES FOR
WNALS AND DITCHES

Pages 17-21

[Land patents shall reseme right of way for Goverment
dlt~es.]—

* * * * *

NOTES OF OPINIONS

canals and

Gnstrudon witi other laws 11-15
Canal Ad not repealed 11
Just compensation, interest 12
Relmtion assistance 13

11. Construction witi otier laws-al
Ad not repealed

The Act of September 2, 1964, which pro-
vides that, notwithstanding the Canal Act of
1890, the Secretary of Interior shall pay just
compensation to the owners of bnd raken for
Reclamation project use for ditches or cds
whose construction was begun after January
1, 1961, did not repeal the Canal Act and dld
not in any way affect the Government’s re-
servation of a right~f-way as set forth in the
Canal Act. UnitedStatesv. 106.64 Acres of Land,
264 F. Supp. 199 (D. Neb. 1967).

12.—Just compensation, interest
No Fifth Amendment right to just com-

pensation arises when an easement is exer-
cised pursuant to the Canal Act of 1890. The
sole right to compensation in this instance
arises from the statutory authorization of sec-
tion 1 of the Act of October 4, 1966. As the
latter Act does not include a provision for in-

terest, no interest maybe assessed on that por-
tion of the verdict and judgment awarded for
the taking by the Bureau of Reclamation of
bmd subject to the Canal Act in connection
with the construction of the Ainsworth Canal.
United States. v. 106.64 Acres of Land, 264 F.
Supp. 199 (D. Neb. 1967).

13.—Rdoeation assistanm
In acquiring righ-f-way under the Canal

Act, the Bureau of Reclamation must comply
with the provisions of the Uniform Relocation
Assistance and hnd Acquisition Policies Act
of 1970 as the htter Act expressly appfies to
all real property acquisitions associated with
Federal and Federally-assisted programs and
projects. Even though the Canal Act refers
only to reservations of rights-f-ways, Con-
gress has recognized that such reservations
constitute an acquisition of land by erecting
the Acts of September 2, 1964 and October
4, 1966, providing for the payment of just
compen=tion for land taken under the Canal
Act for projmts initiated after January 1,
1961. Memorandum of Associate Solicitor
Morthland to Commissioner of Reclamation,
July 15, 1971.
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March 3, 1891

22-24

GRANT OF RIGHTS OF WAY FOR RESERVOIRS AND CANALS

Pages 22-24

%. 18. [Wghts of way to canal companies and irrigation and drainage
districts for reservoirs, canals, and laterals for irrigation and drainage
purposes.]—

* * * * *

Sm. 19. [Map—Damages to settlers.]—

* * * * *

S=. 20 [Application to existing and titure cands-Forfeiture of rights
not completed in five years after lwation.]—

* * * * *

k. 21. [Use for canal or dit~ ody.]—

* * * * *

EXPLANATORYNOTE

Ltited R+. Section 706(a) of the to the issuance of rights+f-wy over, upon,
Federal Land Policy and Mamgement Act of under, and through the pubhc knds and lands
1976 (Act of October 21, 1976, Pubhc Law in the National Forest System. Extracts from
94-579, 90 Stit. 2793) repealed sections 18, the 1976 Ad, includlng section 706(a), appear
19,20 and 21 of this Act insofar as they apply in Volume IV in chronological order.
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August 18, 1894

25-26

CAREY ACT

Pages 25-26

*. 4. [Grant of desert land to States for Stat&supported reclamation
projects.]—

* * * * *

Before the application of any State is allowed or any contract or agree-
ment executed or any segregation of any of the land from the public domain
is ordered by the Secretary oj~the Interior, the State shall file a map of the
said land proposed to be irrigated which shall exhibit a plan showing the
mode of the contemplated irrigation and which plan shall be sufficient to
thoroughly irrigate and reclaim said land and prepare it to raise ordinary
agricultural crops and shall allso show the source of the water to be used
for irrigation and reclamation.

* * * * *

(28 Stat. 422; Act of October 21, 1976,90 Stat. 2792; 43 U.S.C. $ 641)

13XPUNATORY NOTE

1976 AmendmmL Section 704(a) of the filing of the map and pla of irrigation, but
Federal bnd Pohcy and Management Act of such resemtion shall be of no force whatever
1976 (Act of October 21, 1976, Public hw if such map and pbn of irrigation shall not be
94-579,90 Stat. 2793) amended section 4 of approved.” following “irrigation and rech-
the Carey Act by deleting “and the Secremry mation, “ in the second paragraph. fitracts
of the Interior may make necessary reguta- from the 1976 Act, including section 704(a),
tions for the rexrvation of the lands applied aPFr in volume Iv in chronological order.
for by the Smtes to date from the date of the
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March 3, 1899

27

STRUCTURES ON NAVIGABLE WATERS

Page 27

S=. 9. [Consent of Congress required for bridges, dams, etc. on na-
vigable waters— State legislature may authorize such structures on wholly
intrastate navigable waters— Approval by kretary of Transportation
or Chief of Engineers reqtired— Exemption.]—It shall not be lawful to
construct or commence the construction of any bridge, causeway, dam, or
dike over or in any port, roadstead, haven, harbor, canal, navigable river,
or other navigable water of the United States until the consent of Congress
to the building of such structures shall have been obtained and until the
plans for (1) tfie bridge or causeway shall have been submitted to and ap-
proved by the Secretary of Transportation, or (2) the dam or dike shall
have been submitted to and approved by the Chief of Engineers and Sec-
retiry of the Army. However, such structures may be built under authority
of the legislature of a State across rivers and other waterways the mvigable
portions of which lie wholly within the limits of a single State, provided the
location and plans thereof are submitted to and approved by the Secretary
of Transportation or by the Chief of Engineers and Secretary of the Army
before construction is commenced. When plans for any bridge or other
structure have been approved by the Secretary of Transportation or by the
Chief of Engineers and Secretary of the Army, it shall not be lawful to
deviate from such plans either before or after completion of the structure
unless modification of said Dlans has Dreviouslv been submitted to and re-
ceived the approval of the’ Secre@~ of Tmnsportation or the Chief of
Engineers and the Secretiry of the Army. The approval required by this
section of the location and plans or any modification of plans of any bridge
or causeway does not apply to any bridge or causeway over waters that are
not subject to the ebb and flow of the tide and tht are not used and are
not susceptible to use in their natural condition or by reasonable improve-
ment as a means to transport interstate or foreign commerce. (30 Stat.
1151; Act of October 15, 1982, 96 Stat. 1582; Act of January 12, 1983,
96 Stit. 2440; 33 U.S.C, $ 401)

EXPLANATORYNOTm

1983 Amendment. Section 2(Q of the Act
of January 12, 1983 (Public Law 97-449, 96
Stat. 2440) amended section 9 to reflect the
transfer of certain functions, powers, and du-
ties of the Secretary of the Army thereunder
to the Secremry of TransporQtion. The 1983
Act does not appear herein.

1982 Amendment. Section 107@) of the

Act of October 15, 1982 (Public Law 97-322,
96 Stit. 1582) amended section 9 by adding
the exemption provision conmined in the last
sentence. The 1982 Act does not appear
herein.

Popdar Name. The Act of March 3, 1899
(30 Stat. 1121) is sometimes ailed the River
and Harbor Act of 1899.
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March 3, 1899

STRUCTURES ON NAVIGABLE WATERS 28

Pages 27-28

See. 10. [Other structures obstructing navigation-Approval of Chief
of Engineers required.]—

* * * * *

lVOTm OF OPINIONS

1. Reclamation projects reau of Reclamation of seven earthftll dikes
2. Wvate right of acdon which he partially below the mean high water

1. Reclamation projects line of the Yellowstone River in Montana, the

By pumping water from the Sacramento-
legislation and the history of the Act of March

San Joaquin Delta to the Delta-Mendota
3, 1905 (33 Stit. 1045) demonstrate that Con-

Canal, the Tmcy Pumping Plant, Central Val- gress intended to exempt the Bureau from

ley Project, alters or modifies the cl~ndition obtaining a permit from the Corps of En@-

or capacity of a navigable stream and its op
neers, which would otherwise be required by

erations must, therefore, be presumed to con-
the Act of March 3, 1899 (30 Stat. 1121).

stitute an obstruction to navigable capacity
Letter from Associate Solicitor Garner to Mr.

and subject to the requirements of section 10
J. Lankhorst, May 6, 1975.

of the Act of March 3, 1899. But while not 2. Private right of acdon
an obstruction expressly authorized by Con- No private right of action is created by the
gress, the plant is nonetheless exempt from River and Harbors Appropriation Act of
section 10’s requirement that it obtain a per- 1899. The statute does not unmistakably f~
mit for its operations, as the basic legislative cus on any particular class of beneficiaries
enactments authorizing the Central Valley whose welfare Congress intended to further.
Project in 1937, as well as the annuall appr~ Rather, the legisktive history of the Act in-
priations acts for the operation and mainte- dlcates that it was designed to benefit the pub
mnce of the project, when read in the tight lic at large by empowering the Federal
of the history of the broad oversight exercised Government to exercise its authority over in-
by Congress over the project, constitute af- terstate commerce with respect to obstruc-
firtnative Congressional authori~tion for the tions on navigable rivers caused by bridges
pumping operations of the Tmcy Plant. Stirra and similar structures. Congress was con-
Club v. Andre, 610 F.2d 581 (9th Cilr. 1979), cerned not with private rights but witi the
reversed on other grounds, Calz~ornb v. Stiwa Federal Government’s ability to respond to
Club, 451 U.S. 287 (1981), judgment vacated obstructions on navigable waterways. Calzfor-
and case remanded, Stiwa Club v. Wratt,451 nti v. Stiwa Club, 451 U.S. 287 (1981), re
U.S. 965 (1981). versing Skwa Club v. Andms, 610 F.2d 581

With regard to the construction by the Bu- (9th Cir. 1979).

Page 28

See. 13. [Deposit of refuse in navigable waters generally.]—It shall not
be lawful to throw, discharge, or deposit, or cause, suffer, or procure to be
thrown, discharged, or deposited either from or out of any ship, barge, or
other floating craft of any kind, or from the shore, wharf, manufacturing
establishment, or mill of any kind, any refuse matter of any kind or de-
scription whatever other than that flowing from streets and sewers and
passing therefrom in a liquid state, into any navigable water of the United
States, or into any tributary of any ~vigable water from which the same
shall float or be washed into slmchnavigable water; and it shall not be lawful
to deposit, or cause, suffer, or procure to be deposited material of any kind
in any place on the bank of any navigable water, or on the bank of any
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March 3, 1899

28 STRUCTURES ON NAVIGABLE WATERS

tributiry of arty navigable water, where the same shall be liable to be washed
into such navigable water, either by ordinary or high tides, or by storms
or floods, or otherwise, whereby navigation shall or may be impeded or
obstructed: Prwided, That nothing herein contained shall extend to, apply
to, or prohibit the operations in connection with the improvement of na-
vigable waters or construction of public works, considered necessary and
proper by the United States officers supervising such improvement or public
work: And prmided further, That the Secretary of the Army, whenever in
the judgment of the Chief of Engineers anchorage and navigation will not
be injured thereby, may permit the deposit of any material above mentioned
in navigable waters, within limits to be defined and under conditions to be
prescribed by him, provided application is made to him prior to depositing
such material; and whenever any permit is so granted the conditions thereof
shall be strictly complied with, and any violation thereof shall be unlawful.
(30 Stat. 1152; 33 U.S.C. $ 407)

EXPLANATORYNOT=

Mtor’s Note, Omission. Section 13 of the
Act of March 3, 1899 was inadvertency omit-
ted horn Volume I.

Popdar Name. Section 13 of the Act of
March 3, 1899 is sometimes referred to as the
Refuse Act of 1899.

fionomic Impacts. The report of the con-
ferees on the Agricultural-Environmenti and
Consumer Protection Programs Appropria-
tions Act, Fiscal Year 1972 (H.R. 9270) stated
in part:

“The conferees believe it most important
that the various agencies of Government
and the Congress, in the review and ap
praisal of Fedeml Government programs,
projects, and activities, have full informat-
ion available not only as to the impact upon
the environment but also the significant
economic impact on the public and the af-
fected areas and industries.

“The conferees, therefore, direct that, in
addition to the environmental effects of an

action, all required reporw from depart-
ments, agencies, or persons shall also in-
clude information, as prepared by the

agency ~ving responsibility for admini~
tration of the program, project, or activity
involved, on the effect on the economy, in-
cludlng employment, unemployment, and,
other economic impacts.

“The conferees expect the agencies in-
volved to spend such additioml sums as may
be necessary, out of general funds available,
to cover any additioml costs of preparing
such statements.

“This requirement will apply primarily to
the environmental impact statements re-
quired under section 102 of the fiviron-
mental Quality Act, and the reports
required under the permit dumping pro-
grams based on the Refuse Act of 1899~’
(H.R. Rept. No. 92-376, 95th Cong., 1st
Sess. 7-8 (1971).

NOTE OF OPINION

1. All-American Canat, destiting operations
The Bureau of Recbmation is not required

to obtain a discharge permit from the Corps
of tigineers under section 13 of the Rivers
and Harbors Act of 1899 concerning Ae sed-
iment discharges from the desilting basins of
the All-American Carol at Imperial Dam to
the California Sluiceway Channel. In support
of this conclusion are the facts that 1) the de-
silting operations are clearly authorized by
section 1 of the Boulder Canyon Project Act,

2) the proviso in section 13 states that the
prohibition against discharges does not apply
to operations in connection with improve-
ments of navigable waters or to the construc-
tion of public works considered necesmry and
proper by officials supervising such improve-
ments or pubhc works, 3) the desilting oper-
ations do not discharge or deposit refuse
matter but merely re-rout sediment which is
already part of the river, and 4) the desilting

o~mtions are part of the Secremry’s overall
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river operations to carry out statutory re- Memorandum of Regional Solicitor Meade to
sponsiblhties and to assist in meeting inter- Regional Director, Boulder City, May 5,
national treaty obligations to Mexico. 1972.

ADDENDUM

NOTES OF OPINION

1. Permits pnder Clean Water Act
As provided in section 313(a) of the Federal

Water Pollution Control Act, as amended
(Clean Water Act) (33 U.S.C. $ 1323), the Bu-
reau of Reclamation is subject to the require-
ments in the Act to the same extent as any
other person. Soficitor Krulitz Opinion, M-
36915, 86 I.D. 400 (1979). [Editor’s note: 33
U.S.C. $1323 appears in Volume IV at pages
2714-2715.]

Activities of the Bureau of Reclamation
“affirmatively authorized by Congress,”
which are excepted from section 10 of the
River and Harbor Act of 1899, are not ex-
cepted from the requirement of section 404
of the Federal Water Pollution Corttrol Act,
as amended (Clean Water Act) (33 U.S.C.
~ 1344) for a permit for the discharge of
dredged or fill material into the navigable
waters. Solicitor Krulitz Opinion, M-36915.
86 I.D. 400 (1979). [Editor’s note: 33 U.S.C.
$1344 appears in Volume IV at paf;es 2726-
2734.]

The Bureau of Reclamation must obtiin a
permit under section 404 of the Federal
Water Pollution Control Act, as amended

(Clean Water Act) (33 U.S.C. $ 1344) for the
addition to waters of the United States of(1)
non-toxic spoil material that is excavated or
dredged from such waters or (2) any non-toxic
material used for the primary purpose of re-
placing an aquatic area with dry land or of
changing the bottom elevation of a water-
body, includlng any structure which requires
rock, sand, dirt or other material for its con-
struction, unless the addition of such material
is (3) part of the construction of a Federal
project specifically authorized by Congress
and has been identified in an environmental
impact statement submitted to Congress prior
to authorization of the project or appropria-
tion of funds for such construction of the proj-
ect (section 404(r)) or (4) for the purpose of
maintenance, including emergency recon-
struction of recently damaged parts, of cur-
rently serviceable structures such as dikes,
dams, levees, riprap, breakwaters, causeways,
and bridge abutments or approaches, and
transportation structures (404(~( 1)), Solicitor
Krulitz Opinion, M-36915, 86 I.D. 400
(1979). [Editor’s note: 33 U.S.C. $1344 ap
pears in Volume IV at pages 2726-2734.]
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February 15, 1901

29-30

PERMITS FOR POWE~ TELEGRAPH AND WATER FACILITIES

Pages 29-30

[Use of rights of way permitted for power, teleWaph, and water facfi-
ities-Fifty feet on each sid~No interest in land conferred.]—

* * * * *

EXPUNATORY NOTE

Lhted RepeaL Section 706(a) of the Fed- way over, upon, under, and through the pub
eral Land Policy and Management Act of Iic lands and lands in the National Forest Sys-
1976 (Act of October 21, 1976, Public Law tern. Extracts from the 1976 Act, including
94–579, 90 Stat. 2793) repealed this Act in- section 706(a), appear in Volume IV in chron-
sofar as it applies to the issuance of righsof- ological order.

S16



June 17, 1902

31-35

THE RECLAMATION ACT

Pages 31-35

[S=. 1. R=lamation fund established from public land meipts except
5 percent for educational and other purposes.~

* * * * *

hloTm OF OPINIONS

Expenditures auho~ l&25
Colorado River Basin Salinity GImtil

Aet 23
Colorado River Stora~ Project and

Colorado River Basin Project 20
Distribution System Loans Act (P-L. 84

130) 21
Generally 16
Small Reclamation Projects Act (I?.L. 84

984) 22

16. Expenditures autiorised — Generally
Although the reclamation fund has re-

ceived advances from the general fund of the
Treasury, it remains sepamte and distinct
from the general fund. As a general rule, if
a project is authorized under Reckmnation
law, or is supplementary to Reclamation hw,
the reclamation fund is avaibble to finance
the costs thereof, absent evidence of Congres-
sional intent to the contrary. Memorandum
of Associate Solicitor Good to Commissioner,
September 8, 1982.

20.—Colorado River Stora& Proj* and
Colorado River Basin Project

The specific references to the genelral fund
of the Treasury in section 5 of the Colorado
River Storage Project Act (43 U.S.C. ~620d)
and section 403 of the Colorado River Basin
Project Act (43 U.S.C. $1543) show clearly
that Congress intended the Upper Colorado
River Basin Fund and the Lower Colorado
River Basin Development Fund to be financed
from the general fund and therefore preclude
transfer of funds in the reclamation fund to
the Basin Fund or the Development Fund.
However, with regard to section 8 of the Col-
orado River Storage Project Act (43 U.S.C.
$620g), since (1) the Project is a Reclamation
project governed by Reclamation law, (2) con-
struction of the recreation and fwh alnd wild-
life facilities thereunder is an authorized
project purpose, (3) section 5(a) specifically

provides that the Basin Fund shall not be used
to carry out the protilons of section 8, and
(4) the reclamation fund is money “in the
Treasury not otherwise appropriated’ within
the meaning of section 12 (43 U.S.C. $620k),
the reclamation fund is avaihble for appr~
priation to carry out the purposes of section
8. Memorandum of Associate Solicitor Good
to Commissioner, September 8, 1982.

21.—Dltibution System bans Act (P.L.
84130)

The hnguage and legislative history of the
Distribution System Loans Act show that the
reclamation fund is available for loans made
under that Act. The statute indicates that
loans are to be made from funds which have
been specflcally appropriated for the con-
struction of irrigation distribution systems au-
thorized to be constructed under the
Reclamation bws (43 U.S.C. $$421a and b).
To the extent these funds are appropriated
from the reclamation fund, it is self~tident
that they are available for the construction of
irrigation distribution systems authorized to
be constructed under Reclamation law, and
for loans to irrigation districts and public

age.n~es u~~ the Act. Memorandum of As-
socmte Sobcltor Good to Commissioner, Sep
tember 8, 1982.

22.—SmaU Reclamation Projects Act (P.L.
84-984)

It is clear that the Small Recbunation Proj-
ects Act is a phase of the reclamation pr~
gram, is supplemen~ to Rechmation law,
and that the reclamation fund is thus available
for carrying out the pu~oses of that Act.
Memorandum of Associate Sohcitor Good to
Commissioner, September 8, 1982.

23._lorado Wver BasinSalinity Con-1
Act

With regard to Title I of the Colomdo
River Basin Salinity Control Act, all dinity
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control measures which are designated non-
reimbursable as a natioml obligation must be
financed from the general fund of the Treas-

urY. How~er, since the measures authoriz~
under sections 101 (O and 101(h) (acceleration
of cooperative program and assistance in in-
stallation of system improvements to improve
irrigation eficiency on the Wellton-Mohawk
Irrigation and Drainage District) and section
102 (construction of new or fining of existing
Coachelh Canal) are not national obligations,
but rather benefit the water users of ongoing
Reclamation projects, the recbtnation fund is

available to finance these measures. With re-
gard to Title 11, since Congress designated
75% of the measures authorized thereunder
as a national obligation, to be fimnced from
the general fund of the Treasury, and the re
maining25% of Title 11costs are funded from
the bwer Colorado River Basin Develop
ment Fund and the Upper Colorado River
Basin Fund, which in turn are fimnced from
the general fund, no portion of Title 11 costs

-Y be finmced from the reclamadon fund.
Memorandum of Associate Solicitor Good to
Commissioner, September 8, 1982.

Pages 35-37

Sec. 2. [Authority to study, locate and construct irrigation worh.]—

* * * * *

2. fibations autio* — Research ers’ Act, 43 U.S.C. 377, which provides that
The Secretaryof the Interior’s authorityto the cost and expenseof general investigations

conduct researchand developmentactivityre- authorizedby the Secretaryshallbe nonreim-
bting to the Reclamationpro~m is implied bursable.Memorandum of AssociateSolicitor
in the legislationauthorizing his program ac- Hogan, April 14, 1967, in re authority to un-
tivities and has been expressly recognized by dertake research and development in high-
the Congress in subsection O of the Fact Find- voltage underground transmission.

Pages 37-50

Sec. 3. [Homestead entries on irrigable lands — Determination
whether project is practicabl+Restoration of nonirrigable lands to en-
try-~mnmtation provisions not applicable.]—All lands entered and en-
tries made under the homestead hws within areas so withdrawn during such
withdrawal shall be subject to all the provisions, limitations, charges, terms,
and conditions of this act; said surveys shall be prosecuted diligently to
completion, and upon the completion thereof, and of the necessary maps,
plans, and estimates of costs, the Secretary of the Interior shall determine
whether or not said project is practicable and advisable, and if determined
to be impracticable or inadvisable he shall thereupon restore said lands to
entry; public lands which it is proposed to irrigate by means of any con-
templated work shall be subject to entry only under the provisions of the
homestead laws in tracts of not less than forty nor more than one hundred
and sixty acres, and shall be subject to the limitations, charges, terms, and
conditions herein provided: Prwided, That the commutation provisions of
the homestead laws shall not apply to entries made under this act. (32 Stat.
388; Act of October 21, 1976, 90 Stat. 2792; 43 U.S.C. $$416,432, 434).

EXPUNATORY NOTE

1976 Amendrnmt. Section 704(a) of the proviso, which authorized the withdrawal of
Federal Land Policy and Management Act of lands required for irrigation works or suscep
1976 (Act of October21, 1976,90 Stat. 2793) tible of irrigation from said works. Extracts
amended Section 3 of the Reclamation Act by from the 1976 Act, including section 704(a),
repealing the part thereof prec~lng the first appear in volume IV in chronological order.

*
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NOTE OF OPINION

3. wlthdrawds, generally-First and see- 23, 1932 or section 10 of the Reclamation
ond form withdraws Project Act of 1939 evidences a Congressional

Notwithstanding Associate Solicitor Fwh- intention to close to mineral Imtion with-
er’s Opinion, M-36433 (April 12, 1957), drawn lands which are merely susceptible of
which suggests that the Bureau of Reclama- irrigation (second form withdrawals) as OP
tion has abandoned the distinction between posed to withdrawn lands required for irri-
first and second form withdrawals under sec- gation works (first form withdrawals). M. G.
tion 3 of the Reclamation Act, n(>thing in Johmw, IBLA 70-14, 78 I.D. 107 (April 5,
either the hnguage or history of section 5 of 1971).
the Act of April 25, 1910, the Act of April

Pages 62-69

S=. 5. [R=lamation requirements for entrpen—No water for more
than 160 acres of private lands in one ownership—Residence of land-
owner—R=eipts to relamittion fund.]—

* * * * *

EXPMNATORY NOTES

Supplementary Provision: Changes in Stat. 1269, 43 U.S.C. $390kk) removed the
Acreage Llsnitation% PAeissg and Contracts. residency requirement of section 5 as a pre-
The Reclamation Reform Act of 1982 (Title requisite for detivery of water made available
II, Act of October 12, 1982, Public Law 97- from Reclamation projects by providing tbafi
293,96 Stat. 1261, 1263,43 U.S.C. $$390aa “Notwithstanding any other provision of law,
et seq.) makes major changes in the acreage irrigation water made avaitable from the op
limitations on, the pricing of, and the con- emtion of reclamation project facilities shall
tracts for the dehvery of irrigation water from not be withheld from defivery to any project
Reclamation projects. The 1982 Act appears lands for the reason that the owners, lessees,
in Volume IV in chronological ordt:r. or operators do not five on or near .tbem.”

Residency Not Required. Section 211 of See also 43 CFR $426.14. The 1982 Act ap
the Reclamation Reform Act of 1982 (Act of pears in Volume IV in chronolo~cal order.
October 12, 1982, Public Law 97-293, 96

NOT= OF OPINIONS

Excess land laws 1130
Constitionafity 12
instruction with other laws 1.3
&livery of water 18
&nmally 11

Ownersfip of excess lands 3140
Grporations 34
Federd government 35

Residency of landowner 4145
Cenerdly 41
Standing to sue 42

11. EXCMS land kws—Cenerally
[Mtor’s No* History of Imperial Valley

Acreage Limitation Controversy. In a Feb
~uary 24, 1933 letter Secretary Wilbur ruled
that the 160-acre Iimimtion did not apply to
lands in the Imperial Valley served by the All-
American Canal because they had pre-exist-

ing water rights to Colorado River water. In
1964 Solicitor Barry overruled this position.
71 I.D. 496 (1964). In 1967 the Justice De-
partment brought suit to enforce the 160-acre
limintion but lost in the district court. united
States v. Zmptil Zrtigath Dtit&t, 322 F.
Supp. 11 (S.D. Cal. 1971). Although the Jus-
tice Department dld not appeal this decision,

a WOUP of Im~rial Vallq residents led by
Dr. Ben Yellen of Brawley, Ca~iornia, filed a
protective notice of appeal and sought leave
to intervene. The district court denied per-
mission to intervene, but a panel of the court
of appeals reversed the district court, allowed
intervention, and validated the protective n~
tice of appeal. See order of August 6, 1973
reprinted at 559 F. 2d 543. Subsequently, the
aPPeais court reversed the disttiti court on

S19’



June 17, 1902

62-69 THE RECLAMATION ACT—SEC. 5

the merits and held that the 160-acre limit

applies to Imperial Valley lands. United States
u. Impetial Zr&atwn D&t&t, 559 F. 2d 509
(9th Cir. 1977); modified, 595 F. 2d 524 (9th
Cir. 1979), and reaffirmed on rehearing, 595
F. 2d 525 (9th Cir. 1979). The following year
the Supreme Court reversed the court of ap
peals, holding that the 16@acre limit dld not

aPP!Y to the 424,145 acres of land in the Im-
perial Valley that had “present perfected
~ghts” to irrigation water in 1g2g. BVant u.
Ella, 447 U.S. 352 (1980).

Rebted litigation was filed by the Yellen
group in 1969 to compel the Interior De-
partment to enforce the residency require-
ment of section 5 of the Reclamation Act
awinst Imperial Valley lands receiving water
through the All-American Canal. The district
court first ruled in the plaintis’ favor on a
motion for partial summary judgment, Yellen
v. Hichl, 335 F. Supp. 200 (S.D. Cal. 1971),
and affirmed this ruling following a trial on
the merits. Yellercv. Hichl, 352 F. Supp. 1300
(S.D. Cal. 1972). The appeal from this deci-
sion was consolidated with the appeal from
the acreage limitation decision. The court of
aPPeals vaatd the residency decision on the
grounds that the plaintiffs hcked standing to
sue. United States v. Zmpetial Z+ation Dtittict,
559 F. 2d 509, 516-20 (9th Cir. 1977).]

Section 46 of the Omnibus Adjustment Act
estabhshes restrictions on the use of water
available only because of the construction of
the facilities fimnced by the Government.
Congress had the power to authorize such
projects and to impose reasonable condhions,
such as the acreage limitation, relevant to the
Federal interest in the project and to the over-
all objectives thereof. United States v. Tulare
Lak Canal Co., 677 F.2d 713 (9th Cir. 1982),
cert. granted, judgment vacated, and case re-
manded, with directions to dismiss as moot
sub nom. Tulare Lak Canal Co. v. United States,
459 U.S. 1095 (1983). [Editor’s Note: The
Supreme Court’s action was based upon en-
actment of section 212 of the Reclamation Re-
form Act of 1982 (Act of October 12, 1982,
96 Stat. 1269, 43 U.S.C. $39011) which, with
certain exceptions, exempted hnds receiving
benefits from Federal water resources proj-
ects constructed by the Corps of Engineers
from the provisions of Reclamation law. The
1982 Act appears in Volume IV in chrono-
logical order.]

The perfected water right to Colorado
River water decreed pursuant to section 6 of
the Boulder Canyon Project Act to the Im-

perial Irrigation District in Atizona v. Cal~or-
nia, 439 U.S. 419 (1979), for the irrigation of
424,145 acres of bnd and related uses, may
be exercised by it without re~rd to the land
limitation provisions of $46 of the Omnibus
Adjustment Act of 1926. B~ant v. Ella, 447
U.S. 352, 368-78 (1980), reversing United
States v. Zmpetial Zrtigation Dkttict, 559 F. 2d
509 (9th Cir. 1977), and Sohcitor Barry Opin-
ion, 71 I.D. 496 (1964). [See Editor’s Note
above following “ficess land hws—Gener-
ally~’]

If the holdlngs of any one landholder on all
Reclamation projects exceed 160 acres, the i
landowner shall be deemed to be an excess
landholder. Given its purpose and le@slative
history, there can be no doubt that section 5
of the Reclamation Act of 1902, which forbids
the sale of the fight to use water for land in
private ownership for a tract exceeding 160
acres, imposes a limitation determined by
holdings located on all projects. While the Bu-
reau of Reclamation permitted landowners to
receive Reclamation water for up to 160 acres
in each of the various Reclamation projects
after the enactment of the Omnibus Adjust-
ment Act of 1926, Congress never approved
this practice. Congress has always intended
that bndholdlngs of any one landowner in ex-
cess of 160 acres be deemed excess holdlngs,
no matter in which districts or projects they
are located. Solicitor Krulitz Opinion, M-
36919 (December 6, 1979).

The excess land laws would apply to all proj-
ect water delivered to privately owned binds
located within an irrigation district. The only
exception from this requirement is that the
excess hnd law would not apply to a preex-
isting entitlement to water pursuant to a smte
water right entitlement. Memoradum of Sol-
icitor Krulitz to Assistant Secretary, Land &
Water Resources, September 21, 1977, in re
Dolores Project Repayment Contract.

There is no reason why project water may
not be delivered to lands held under a cus-
todianship established in accordance with
Washington State law pertaining to gifts of
realty to mkors. Ch. 21.25, Revised Code of
Washington. Washington law makes the gift
irrevocable and conveys to the minor inde-
feasibly vested legal title to the real property
interest given. Any attempt by the donor to
rehin an interest to the gift property would
be contmry to the Washington State Act.
Memorandum of Associate Solicitor Morth-
land to Field Solicitor, Ephrata, Washington,
July 27,1970, in re statutory custodians hold-
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ing farm units for minors,
Private irrigation diversions (those under-

taken or financed independently of Federal
Reclamation law) from main stem (30rps of
Engineers reservoirs on the Missotilri River
and the Columbia River System ar(: subject
to Federal Reclamation law, including the
“excess lands” provisions of section 5 of the
Reclamation Act of 1902 and section 46 of
the Omnibus Adjustment Act of 1926 and the
water service contract requirements of section
9(c) of the Reclamation Project Act of 1939,
unless (1) the private diverter’s watt:r supply
does not depend on the existence or operation
of Federal project facilities at any time during
the irrigation season; and (2) the diversion
does not interfere with the authorized pur-
poses of the Federal project. titter of April
27, 1970 from the Secretary to the Governors
of ten States.

12.+onstitsstionality
Since water users have no vested right to

be relieved of acreage limitations by paying
an allocable share of project construction
costs, imposition of acreage Emitaiions dld
not deprive them of a right without due pro-
cess of law. United States v. Tulare Lctk Canal
Co., 677 F.2d 713 (9th Cir. 1982), cert.
granted, judgment vacated, and case re-
manded with directions to dismiss as moot
sub. nom. Tulare Lah Canal Co. v. United
States, 459 U.S. 1095 (1983). [Editor’s Note:
The Supreme Court’s action was based upon
enactment of section 212 of the Reclamation
Reform Act of 1982 (Act of October 12,
1982,96 Stat. 1269,43 U.S.C. $390il) which,
with certain exceptions, exempted lands re-
ceiving benefits from Federal water resources
projects constructed by the Corps of Engi-
neers from the provisions of Reclamation law.
The 1982 Act appears in Volume IV in chron-
ological order.]

Differing conditions in different geo-
graphic areas may provide a reasonable basis
for different legislative treatment. Territorial
uniformity is not a constitutional prel:equisite.
Therefore, since the Rechmation statutes are
a rational legislative response to climatic dif-
ferences between the western region and the
remainder of the mtion and provision for
acreage limitations is a reasonable ]means of
furthering the pubhc purposes underlying
these statutes, tie fact that the acreage limi-
tations are inapplicable east of the 100 degree
meridian does not deny farmers west of that
meridian equal protection of the laws. United
States v. Tulare La& Canal Co., 677 F.2d 713

(9th Cir. 1982), cert. granted, judgment va-
cated, and case remanded with directions to
dismiss as moot sub. nom. Tulare Lab Canal
Co. v. United Stites, 459 U.S. 1095 (1983).
[Editor’s Note: The Supreme Court’s action
was based upon enactment of section 212 of
the Reclamation Reform Act of 1982 (Act of
October 12, 1982, 96 Stat. 1269, 43 U.S-C.
$ 39011) which, with certain exceptions, ex-
empted lands receiving benefits from Federal
water resources projects constructed by the
Corps of Engineers from the provisions of
Reclamation law. The 1982 Act appears in
Volume IV in chronolo~cal order.]

13.~nstruetion witi other kws
The ownership limitations of Reclamation

law, as enunicated in Solicitor’s Opinion M-
36919 (December 6, 1979), holding that re-
sidency remains a requirement of Reclama-
tion law and the acreage limitation provisions

apply on a recla~tion-wide basis~dO not a~
ply to lands receiving water from facilities
constructed pursuant to the Small Reclamat-
ion Projects Act. While the Small Reclamat-
ion Projects Act is a supplement to
Reclamation law, it has been held in Sol. Op.
M-36904, 85 I.D. 254 (1978), that the resi-
dency requirement was not incorporated into
the Small Rechsnation Projects Act. Similarly,
and for the same reason, the reclamation-wide
ownership limitation of Reclamation bw was
not incorporated into the Small Reclamation
Projects Act. Memorandum of Assistant Sol-
icitor Mauro to Regional Solicitor, Pacific
Southwest, April 24, 1981, in re application
of Solicitor Opinion M-36919 to Small Rec-
lamation Projects Act Projects.

Supreme Court decisions holding that, in
view of section 8 of the Reclamation Act of
1902, a State may impose conditions on the
appropriation and distribution of water in a
Federal Reclamation project which are not in-
consistent with Congressional directives re-
specting the project, Calt~omia v. Unitid States,
438 U.S. 645 (1978), and that rights to water
from the Colorado River that had been ac-
quired in accordance with State laws and ex-
ercised by actual diversion and application of
a specflc quantity of water to a defined area
of land before the effective date of the Boul-
der Canyon Project Act were not subject to
the 16@acre fimitation, Bryant v. Ellen, 447
U.S. 352 (1980), did not alter the conclusion
that Congress intended by section 8 of the
Flood Control Act of 1944 to make the
acreage limitations of Reclamation law, in-
cluding those imposed by section 46 of the
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Omnibus Adjustment Act, apply to private
lands receiving irrigation benefits from the
Pine Flat Project. Although section 8 of the
1902 Act is applicable generally to the Pine
Fht Project, the issue resolved in Cal~ornia
was not the same as the issue involving the
Pine Flat Project; the Court in Calt~omia ex-
pressly reaffirmed an earfier holding that de-
s,pit.e~ction S of the 1902 Act, the acreage
hmltatlons m section 5 of that Act preempt
contrary S@te hw and there is no reason why
the acreage limitation in section 46 of the
Omnibus Adjustment Act should have a dif-
ferent effect; and there is no exception in the
Flood Control Act of 1944, applicable to the
Plrse Fht Project, equivalent to section 6 of
the Boulder Canyon Project Act which the
Court in BUant read as exempting “present
perfected rights” from the acreage limim-
tions. United States v. Tulare L& Canal Co,,
677 F.2d 713 (9th Clr. 1982), cert. granted,
judgment vacated, and case remanded with
directions to dismiss as moot sub. nom. Tulare
Lah Canal Co. v. Un&d Stitis, 459 U.S. 1095
(1983). [Editor’s Note: The Supreme Court’s
action was based upon enactment of section
212 of the Recbmation Reform Act of 1982
(Act of October 12, 1982, 96 Stat. 1269,43
U.S.C. $39011) which, with cerk exceptions,
exempted lands receiving benefits from Fed-
eral water resources projects constructed by
the Corps of tigineers from the provisions
of Recbmation law. The 1982 Act appears in
Volume IV in chronological order.]

18.—Delinry of water
Where the construction of a Federal Rec-

lamation Project will party flood out facilities
King used to supply water to private lands
served by an irrigation district, the use of Fed-
eral project works to continue service to these
lands does not subject them to the excess land
law. Memorandum of Solicitor to Assistant
Secretary-Land and Water Resources, Sep
tember 13, 1977, in re Dolores Project, Proj-
ect Repayment Contract.

34. Ownership of excess lan~rpora-
tions

All lands in excess of 160 acres acquired by
a Prent co~-omtion and assigned to wholly-
owned subsidiaries which lacked the incidents
of ownership, includlng dominion, control, or
the power to afienate their interests therein,
would be deemed excess holdlngs. Title held
by the subsidiaries exceed 160 irrigable acres
in one ownership. Memorandum of Associate
Solicitor Morthland to Field Solicitor,

Ephrata, Washington, March 31, 1970, in re
Northern Pacific Wllway Company-Acquisi-
tion of Farm Units in the Columbia Basin
Project.

A corporation may not receive water to ir-
rigate more than 160 acres. If a corporation
is established for the purpose of receiving
more water than permitted by the excess land
provisions of Recbmation hw, it shall be de-
nied the right to receive any water. The cre
ation of subsidiary corporations does not
increase the acreage for which the corpora-
tion may receive water wrvice. The existence
of a family-held corporation shall be disre-
garded in determining whether landholdings
of individual shareholders, including their
beneficial interest in corporate property, ex-
ceed the 160-acre limit. Acting Solicitor
Weinberg Opinions, M-36729, M-36730, and
M-36731, 75 I.D. 115, 119, and 122 (April
22, 1968).

35.—Fderd Covemment
The construction given section 5 of the

Reclamation Act of 1902 forbidding the sale
of a right to use water for hnd in non-Federal
ownership for tracts in excess of 160 acres did
not bar the Fish and Wildlife Service from
permitting Klamath project water to be sup
plied to lands in excess of 160 acres by private
farmers in the Lower Klamath National Wild-
fife Refuge under a cooperative farming
program conducted by the Service. Memo-
randum of Regional Soficitor, Portland, to
Regional Director, Fish and Wildlife Service,
Porthnd, December 28, 1977, in re Bureau
of Reclamation 160-acre Limitation, con-
curred in by Associate Solicitor, EnerW & Re-
sources, on January 10, 1978.

41. Residencyof Iandowner-Qnerdly
The residency requirement of section 5 of

the Reclamation Act is made applicable, by
section 14 of the Boulder Canyon Project Act,
to deliveries of Boulder Canyon Project water
to lands in the Imperial Valley. This require-
ment continues in perpetuity until Congress
changes the Reclamation bw by appropriate
statutory emctment. Yellen v. Htihl, 352 F.
Supp. 1300 (S.D. Cal. 1972), vacated for lack
of standing to sue, United Stites v. Zmp&l Zr-
~attin Dtittit, 559 F.2d 509,516-20 (1977).
[Editor’s Note: Section 211 of the Reclama-
tion Reform Act of 1982 (Act of October 12,
1982, 96 Stat. 1269, 43 U.S.C. $ 390kk) re-
moved residency as a prerequisite for delivery
of irrigation water made available from the
operation of Reclamation projects. The 1982
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Act appears in Volume IV in chronological
order. See also 43 CFR $ 426.14.]

Residency upon the bnd remains a condi-
tion of the receipt of Federally subsidized ir-
rigation water derived from Reclamation
projects. Section 46 of the Omnibus Adjust-
ment Act of 1926 substituted the system
whereby irrigation districts supp~ed water to
individual irrigators for the sale (of water
rights directly to landowners. Section 46 was
not, however, intended by Congress to im-
pliedly repeal the residency requirt:ment of
section 5 of the Reclamation Act of 1902, for-
bidding the sale of water rights “to ;my land-
owner unless he be an actual bona fide
resident on such land, or occupant thereof
residing in the neighborhood of said land:’
Effect should be given to both section 5 of
the 1902 Act and section 46 of the 1926 Act,
as there is no repugnancy between tklem. The
1915 and 1916 administrative decisions inter-
preting the Act of August 9, 1912 to mean
that residency was only a condition of the ap
phcation for the dehvery of water and that
thw requirement ceased when final water
right certificates were issued, are erroneous

and are overruled. Solicitor Krulitz Opinion,
M-36919 (December 6, 1979). [Editor’s Note
Section 211 of the Reclamation Reform Act
of 1982 (Act of October 12, 1982, Pubhc Law
97-293, 96 Smt. 1269, 43 U.S.C. $ 390kk.)
removed residency as a prerequisite for deEv-
ew of irrigation water made available from
the operation of Reclamation projects. The
1982 Act appears in Volume IV in chron~
logical order. See also 43 CFR $ 426.14.]

42.—Standing to sue
Residents of the Imperial Valley lack smnd-

ing to challenge the failure of the Department
of the Interior to enforce the residency re-
quirements of Reclamation law bmuse their
alleged injury—the inability to purchase
farming land at prices they an afford to
pay—is not particularized, does not flow
“concretely and demonstrably” from the
challenged lack of action, and would not be
redressed by any appropriate refief. United
Statss v. Zmptil Zrrigatk Dtit&t, 559 F.2d
509,516-20 (9th Cir, 1977), vacating tillm v.
H&l, 352 F. Supp. 1300 (S.D. Cal. 1972).

Pages 69-71

S-. 6. [R-lamation fund to b wed for operation and maintenan~
Management of work to pass to landowners—Titie.]—

* * * * *

NOTE OF OPINION

12. Tide to property-lands Men by res- United States in 1928 and particularly in
-oir enlargement 1940, conveyed or relinquished to the United

Although the water users have :i unique Smtes and were divested of any property in-
right under the Act of April 4, 1910 (36 Stit. terest, legal or equi=ble, that would entitle
269) to the current revenues from the wa- them to recover for a taking of 22,000 acres
tershed lands of Strawberry Reservoir, tie by enlargement of the Strawbe~ Reservoir
better interpremtion of the reference in the caused by the construction of the Soldiers
last sentence of the 1910 Act to “the terms Creek Dam and a takhsg of 20 acres for the
of [section 6 o~ the reclamation act” is that purpose of continuing cer~in f~hery activi-
title to these lands would remain in the Gov- ties with the State of Umh. Strmb~ Watir
ernment until otherwise provided by Con- Users Assohatk v. United States, 611 F.2d 838
=ress. But regardless of any interests (Ct. Cl. 1979), cert. denied, 447 U.S. 935
conferred on them by statute, the’water users, (1980).
as a result of contracts entered into with the

Pages 71-76

%. 7. [Autiority to ac~ire property-Attorney
condemnation prweedings.]l—

* * * *

S23

Gneral to institute

*



76-86

June 17, 1902

THE RECLAMATION ACT—SEC. 8

NOTES OF OPINIONS

Property or interest involved 11-30
Indian lands 13
Water rights 16

13. Property or interest involved-Indian
lands

With regard to the right-of-way purch~d
by the United States across the tribal lands of
the Blackfoot reservation for the St. Mary’s
irrigation canal, Milk River reclamation proj-
ect, Montana, the United States holds only
that portion of the interest in the right-f-way
land which is not needed for canal purposes,
includlng the reversionary interest, for the In-
dians (or their successors) whose lands are
crossed by the right-of-way. That the United
States holds only a limited interest in the
right-of-way land is evidenced by the fact that
the allottees were held not to be entitled to
acquire additional acreage equal to, or com-

mensurate with, that taken for the canal right-
of-way crossing their allotments, as they
would have been entitled to do had their en-
tire interest been taken. Assistant Solicitor
Soiler Opinion, M-36728 (April 8, 1968).

16.—Water rights
The Reclamation Act of 1902 does not con-

fer authority to acquire additional water for
a Reclamation project by extinguishing Fed-
eral water rights reserved for other purposes,
particularly by extinguishing Indian property
rights such as the Pyramid Lake Paiute
Tribe’s rights to water from the Truckee
River to serve the Pyramid Lake fishery.
UnitedStatesv. Trucke-Carson Irrigatwn Dtittict,
649 F.2d 1286, 1298 (9th Cir. 1981);
amended, 666 F.2d 351 (1982); modified in
other respects, Nevada v. United Stites, 463
U.S. 110 (1983).

Pages 76-86

S=. 8. [Irrigation laws of States and Territories not aff~ted-lnter-
state streams— Water rights.]—

* * * * *

EXPLANATORYNOTE

Supplementary Provision: Distribution limit the procedural and substantive require-
System Loans Act Amendment. Section 7 of ments of section 8 of the Act ofJune 17, 1902
the Distribution System Loans Act, which was (32 Stat. 388).” Section 7 appears in Supple-
added by the Act of October 13, 1972 (Public ment I under “July 4, 195 5—Distribution
Law 92-487, 86 Stat. 804), provides: “Noth- System Loans Act—Pages 1218-1220” and in
ing in this Act shall be construed to repeal or Volume IV in chronological order.

NOTES OF OPINIONS

State laws 1-10 so long as such conditions are not inconsistent
Unditions imposed by water right with Congressional directives re~rdlng the

permit 7 project. The legislative history of the Recla-
Federal “non-reserv&” water rights 8 mation Act of 1902 makes it abundantly clear
Oenerdly 1 that Congress intended to defer to the sub

Mghts of water users 2645 stance, as well as the form of State water law.
Appurtenant to land 28 Consequently, in order to impound unappro-
Beneficid use 27 priated water by means of the New Melones

1. State laws—Gnerally Dam, Central Valley Project, and hter use

Notwithstanding previous dictum to the such water for reclamation, the United States

contrary, section 8 of the Reclamation Act
must, in accordance with State law, first apply

authorizes a State to impose conditions on the to the California State Water Resources Con-

control, appropriation, use or distribution of trol Board for a permit and must comply with

water through a Federal reclamation project such condhions as the Board may impose so
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long as they are not inconsistent with
Congressional directives. Cal~ornia u. United
States, 438 U.S. 645 (1978), reversing United
States v. Cal~ornia, 558 F.2d 1347 (9th Cir.
1977), which had affirmed in part 403 F.
Supp. 874 (E.D. Cal. 1975).

Once the Federal government has made
binding contracts for delivery of w~ter from
the New Melones project, California would be
more restricted than it was when it originally
regulated impoundment and distribution of
water, The Supreme Court, in Calt~Omia v.
United States, 438 U.S. 645 (1978), did not
mention State control over the actual opera-
tion of the dam, as contrasted with impoundm-
ent and distribution of water, as one of the
purposes intended by Congress under section
8 of the Reclamation Act of 1902. Smte law,
where not inconsistent with Federal law, was
to control only the impoundment of water
into the dam and the distribution of water
from the dam to individual landowners. It is
doubtful that the Court intended California
to play a significant role in influencing the
later operation of the dam. United Statesv. Cal-
~ornia, 694 F.2d 1171 (9th Clr. 1982).

Supreme Court decisions holding that, in
view of section 8 of the Reclatnatu>n Act of
1902, a State may impose condhions on the. .
aPProPrlatlon =d distribution of water in a
Federal Reclamation project which are not in-
consistent with Congressional directives re-

specting the project$ CaltYO~~ ~ United StateSJ
438 U.S. 645 (1978), and that rights to water
from the Colorado River that had been ac-
quired in accordance with State laws and ex-
ercised by actual diversion and application of
a specific quantity of water to a defined area
of land before the effective date of the Boul-
der Canyon Project Act were not subject to
the 160-acre fimimtion, Bryant v. Ellen, 447
U.S. 352 (1980), did not alter the conclusion
that Congress intended by section 8 of the
Flood Control Act of 1944 to ]mke the
acreage limitations of Reclamation law, in-
cludlng those imposed by section 46 of the
Omnibus Adjustment Act, apply to private
lands receiving irrigation benefits from the
Pine Flat Project. Although section 8 of the
1902 Act is applicable generally to the Pine
Flat Project, the issue resolved in Ca[~ornia
was not the same as the issue involving the
Pme Flat Project; the Court in Cal~ornia ex-
pressly reaffirmed an eartier holding that de-
spite section 8 of the 1902 Act, he acreage
limitations in section 5 of that Act preempt
contra~ Smte law and there is no reason why

the acreage limitation in section 46 of the
Omnibus Adjustment Act should have a dif-
ferent effec~ and there is no exception in the
Flood Control Act of 1944, applicable to the
Pine Flat Project, equivalent to section 6 of
the Boulder Canyon Project Act which the
Court in B~ant read as exempting “present
perfected rights” from the acreage limita-
tions. United States v. Tulare Lake Canal Co.,
677 F.2d 713 (9th Cir. 1982), cert. granted,
judgment vacated, and case remanded with
directions to dismiss as moot sub. nom. Tulare
Lake Canal Co. v. United States, 459 U.S. 1095
(1983). [Editor’s Note: The Supreme Court’s
action was based upon emctment of section
212 of the Reclamation Reform Act of 1982
(Act of October 12, 1982,96 Stat. 1269, 43
U.S.C. $ 390J1) which, with certain exc~
tions, exempted lands receiving benefits from
Federal water resources projects constructed
by the Corps of Engineers from the provisions
of Reclamation law. The 1982 Act appears in
Volume IV in chronological order.]

As Congress has authorized the construc-
tion of the Auburn Dam and the Folsom
South Canal in Section 1 of the Act of Sep
tember 2, 1965, Fedeml preemption pre-
cludes a challenge to a contract for the sale
of water from the Auburn-Folsom South
Unit, Central Valley Project, to the fist Bay
Municipal Utility District on the grounds that
the construction of the Unit is contrary to
State taw. Section 8 of the Reclamation Act
makes State water appropriation law appli-
cable only when not inconsistent with
Congressional directives. Entironmtal De-
finse Fund, Znc.v. East Bay Municipal UtdityDis-
trict, 161 Cal. Rptr. 466, 605 P.2d 1 (1980).

Section 4 of the Act of September 2, 1965,
which provides that the Secreury design the
works and facilities of the Auburn-Folsom
South Unit, Central Valley Project, giving
due considemtion to the California Water
Plan and consulting with local interests
through pubfic hearings, is not a Congres-
sional directive which makes State law in-

applicable to the “control appropriation) USe,
or distribution of water”. Thus, as section 8
of the Reclamation Act permits a S@te to im-
pose on United S@tes’ water appropriation
permits any condition not inconsistent with
Congressional directive, there is no Federal
preemption bar to plaintiffs challenge, based
on Smte law, to the diversion point of water
sold from the Unit to the bt Bay Municipal
Utitity District. Envirmmtal Define Fund,
Inc. v. East Bay Muntipal Utility Disttit, 161
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Cal. Rptr. 466, 605 P.2d 1 (1980).

7.—Conditions imposed by water right
permit

In light of the Supreme Court’s ruling that
under section 8 of the Reclamation Act of
1902 any conditions imposed by the Stite of
California as part of the water right permit
issued for the New Melones project are valid
as long as the condition actually imposed is
not inconsistent with Congressional directives
as to the project, Calt~orniav. UnitedStates,438
U.S. 645 (1978), and the failure or refusal of
the United Stites on remand to present any
evidence of impracticality or harmful conse-
quences from any specific condition, nothing
is found in those condhions that could not be
in harmony with the letter and spirit of the
1962 smtute authorizing the project. Thus
the “hard-line” position of the United States,
that inasmuch as it built the dam it need not
justify its operational plans so long as those
plans are consistent with the scope of the proj-
ect as envisioned by Congress, is rejected and
the United States is not entitled at this time
and on that record to have any of the con-
ditions invalidated. United States v. Cal~ornia,
694 F.2d 1171 (9th Cir. 1982), reversing in
part 509 F. Supp. 867 (E.D. Cal. 1981).

Because California faw requires that water
be appropriated only for beneficial use, sec-
tion 8 of the Reclamation Act of 1902 man-
dates that the “beneficial use” stindard be
met by uses of water in Federal reclamation
projects, and the United States made no at-
tempt on remand to demonstrate that water
made available for consumptive purposes
would be put to beneficial use or to argue that
such a demonstration was impossible or even
dlfflcult, the condhion imposed by California
as part of the water right permit issued for
the New Melones project providing that no
impoundment of water for consumptive uses
would be allowed until further showings have
been made concerning firm commitments to
deliver water for such uses and the benefits
to be derived therefrom is not inconsistent
with Congressiomd directives as to the project
and is therefore not invalid. United States v.
Cal~ornia, 694 F.2d 117 (9th Cir. 1982), af-
firming 509 F. Supp. 867 (E.D. Cal. 1981).

Where the facts did not demonstrate a
Congressional intent to require the dam to be
used immediately for power generation pur-
poses, the United States did not demonstrate
a need to impound water for power purposes
only, and there was no basis for holding that
full use of the project for power purposes will

not be made in due course or that interim
deferment of full impoundment will adversely
affect project feasibility, the condhion im-
posed by California as part of the water right
permit issued for the New Melones project
prohibiting additional impoundment for
power purposes is not invalid. United States u.
Calfornia, 694 F.2d 1171 (9th Cir. 1982), re-
versing 509 F. Supp. 867 (E.D. Cal. 1981).

Where the smtute authorizing the New
Melones project provided that out-of-basin di-
versions should be subordinate to in-basin
needs and that consideration should be given
to includlng storage for regulation of stream-
flow for water quafity control, conditions im-
posed by California as part of a water right
permit requiring the project to abide by the
county of origin preference of Sate law and
to serve the Stite’s water quality goals did not
work against Congressional purposes but led
to results anticipated and apparently encour-

aged by Congress and, inasmuch as the
United Smtes did not show (or argue) that
their implementation would frustrate the at-
tainment of any Federal goal, the conditions
are upheld. The fact that Congress may have
intended to have such decisions made by Fed-
eral agencies, rather than Sate government,
does not render the conditions invalid. While
a Stite cannot require an action solely becaux
a Federal agency, on its own initiative, could
have decided to do it, in the face of section 8
of the Recfatnation Act of 1902, Congress’
mere direction to operate the project is not a
directive permitting Federal agencies to ig-
nore State faw in the impoundment and dis-
tribution of water. United Stites v. Caltfowti,
694 F.2d 1171 (9th Cir. 1982), filrming 509
F. Supp. 867 (E,D. Cal. 1981).

8.—Federal “non-r-rved” water rights
A review of the applicable Federal consti-

tutional, legislative and judicial authorities
demonstrates that Congress, under the Prop
erty and Commerce Clauses of the Constitu-
tion, has plenary power to control the
disposition and use of water appurtenant to
lands owned by the United States. That power
extends to water on, under, over and appur-
tenant to Federally-owned lands in the Sates.
This does not preclude, however, the power
of individual S@tes to, at a minimum, pro-
mulgate and exercise nonconflicting State
regulation. The legislative and case law au-
thorities also demonstrate congressional in-
tent to defer control of water to the Stites in
all but the most hmited circumsmnces. Con-
gress has chosen to displace Smte control of
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water appurtenant to Fedeml hnds only when
necessary to accomplish the original purpose
of formal reservations. When not necessa~ to
accomplish such original purpose, Congress
has uniformly permitted and the Supreme
Court has recognized State control. There-
fore, there is no Federal “non-reserved”
water right. Federal entities, including, with-
out timiation, the National Park Service, Fish
and Wildlife Service, Bureau of Reclamation
and the Bureau of Land Management, may
not, without Congressionally created reserved
rights, circumvent State substantive or pro-
cedural kws in appropriating water. Rather,
Federal entities must acquire water as would
any other private chlmant within the various
States. Congress’ deference to State law in sec-
tion 8 of the Reclamation Act of 1902 is par-
ticularly noteworthy because that Act
provided for subs~ntial Feded action and
expense to develop water resources within the
States. Memorandum of Solicitor ColdIron to
Secretary, September 11, 1981, in re Non-
Reserved Water Rights—United Smtes Com-
phance with State Law.

27. ~ghts of water users-Benefi&d use
Because section 8 of the Reclamation Act

mandates tbt S@te law genemlly governs the
distribution and use of water after release
from a Federal reclamation project and fur-
ther provides that “beneficial use shall be the
basis, the measure and the limit” of rights to
the use of water from reclamation plrojects, it
is clear that the secre~~ of the Interior may
not knowingly release water to an individual
or entity for a use which is not reco~ized as
beneficial under State hw unless such use is
sp@fia]ly authorized by a Congressional &l.
rectlve. Similarly, no one is entitled to receive
water for a use not recognized as beneficial
under State law. Thus, Albuquerque is pro-
hibited from running excess water it.has con-

Pages

tracted to purchase from the Heron
Reservoir, San Juan-Chama Project, to the El-
ephant Butte Reservoir for storage as such
action would result in the loss of 93% of the
stored water to evaporation and therefore
could not be considered a beneficial use under
New Mexico law,Jtia&la Apache Tribev. United
States, 657 F.2d 1126 (lOth Cir. 1981).

28.—Appurtenantto hd
The Orr Ditch decree of 1944, which con-

cluded 31 years of hti~tion over water rights
in the Truckee River, is blrsdlng on both the
Pyramid Lake Paiute Tribe of Indians and the
landowners who receive irrigation water from
the Newlands Project, even though both in-
terests were represented in the litigation by
the United States. The decree thus prevents
the Tribe from asserting a separate right for
additional water to preserve the Pyramid
Lake fishe~ and it prevents the Secretary of
the Interior from transferring rights of the
hndowners to the Tribe, as these rights are
aPPufienant to the hnd. Nsvada V. uni~d
States,463 U.S. 110 (1983), rehearing denied,
464 U.S. 875 (1983), modifying United States
v. T&e-Carsm Irtigatti Dtittit, 649 F. 2d
1286 (9th Clr. 1981), as amended, 666 F. 2d
351 (9th Cir. 1982).

Section 8 of the Rechmation Act, which
declares that irrigation water is appurtenant
to the land Wing irrigated and states that
“beneficial use shall be the basis, the measure
and the limit of the right” to irrigation water,
demonstrates that water approptited under
the Act is for the use of the landowners and
not the Gvemment. The Government is only
a carrier or trustee for the owners. The water
belongs to the State which authorizes its use.
The use may be acquired but not the own-
ership in the corpus of the water. Holguin v.
Elephant Butte I~ati Dkttit, 91 N.M. 398,
575 P. 2d 88 (1977).

86-89.

~. 10. [NasaW and proper am and re@ations.]—

* * * * *

NOTE OF OPINION

6. Powers of _ry~neraRy Reclamation Act of 1902. Unitid States v.
An action to quantify Federal reserved Tde<arsm Irrigation Dtit&t, 649 F. 2d

water rights in a river from wh;ch a recla- 1286, 1300 (9th Clr. 1981), amended, 666 F.
mation project takes water is within the au- 2d 351 (1982), modified in other respects, Ne-
thority conferred by Section 10 of the vada v. United States, 463 U.S. 110 (1983).
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April 21, 1904

RECLAMATION OF INDIAN LANDS IN YUMA, COLORADO
RIVER, AND PYRAMID LAKE INDIAN RESERVATIONS

Pages 90-91

Sm. 25. [R=lamation and disposal of irrigable lands in Yma and
Colorado River Reservations — Diversion of Colorado River — Allot-
ment — Price per acre — Installment payments — Proceeds.]—

* * * * *

NOTE OF OPINION

2. tinstmction with other laws Quechan) Indians ceded any and all interests
Section 25 of the Act of April 21, 1904, in the non-irrigable bnds in the Fort Yuma

does not repeal or supersedethe provision of Indian Reservationcreated by ExecutiveOr-
section 17 of the Act of August 15, 1894 (28 der ofJanuary 9, 1884. Solicitor Austin Opin-
Stat. 286, 335) ratifying the agreement of De- ion, 84 I.D. 1 Uanuary18, 1977).
cember 4, 1893, by which the Yuma (now

Page 91

SW. 26. [Rtilamation and disposal of irrigable lands in Pyramid Lake
Indian Reservation —Allotment—Price per acre—Installment pay-
ments— Pro~s.]—

* * * * *

NOTE OF OPINION

1. Water rights farmers by extinguishing the Tribe’s fishery.
Section 26 of the 1904 Appropriations Act UnitedStatesv. Truche<arson Z~attin D&ttict,

did not authorize the Setietary of the Interior 649 F. 2d 1286, 1299-1300 (9th Cir. 1981),
to extinguish the Pyramid Lake Paiute Tribe’s amended, 666 F. 2d 351 (1982), modified in
water rights in the Orr ~tch proceedings, nor other respects, Nmada v. United States, 463
did it compel members of the Tribe to become U.S. 110 (1983).
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95

CHANGE LEVELS OF LITTLE KLAMATH, TULE,
AN(D ~OSE LAKES

Page 95

[Autiority to dange lake levels and dispose of lands.]

* * * * *

EXPLANATORYNOTE

tification Omiti The Act of February 9, 1905 (33 Smt. 714), authorizing changes in
the levels of Lhtle Klamath, Tule, an,d Goose Lakes, originally was codified at 43 U .S.C. $601
but was omitted from the 1976 and subsequent editions of the U.S. Code as having hmited
applicablhty.
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RIO GRANDE RECLAMATION PROJECT

Pages 98-101

[R-lamation development in Texas and New Mexico authorid from
proposti Engle Dam on Rio Grande.]—

* * * * *

NOTES OF OPINIONS

Storage and use of proj~ water 9
Suits against United States 8

8. Suits against United States
In an action by owners of land located

within the Elephant Butte Irri@tion Dlstnct
but not served by the RIO Grande Project to
validate their unauthorized appropriation of
water through pumping from the Rio Grande
and for damages for failure of the District to
serve them, the United States,whichownsthe
dams and irrigation worksof the Rio Grande
Project and which contractswith the District
through the Bureau of Reclamation for the
distributionof the water,is, under New Mex-
ico’s rule of procedure, an indispensable
party. The landowners are asserting claims to
water already appropriated to the District.
The grant of water rights to them might
hinder or disrupt the Rio Grande Project and
Compact and interfere with the fulfillment of
the Federal government’s obligations to de-
liver water to Mexico under the Convention
of May 21, 1906. Hol@in v. Elephant Butte Ir-
~atti Dtittit, 91 N.M. 398, 575 P.2d 88
(1977).

9. Storage and w of project water
Because Congress has used both the term

“municipal” and the term “recreational” with
regard to the purposes for which water from
the San Juan-Chama Project maybe used, and
as these terms have distinct meanings, the
mere fact that excess water is to be stored at
the Elephant Butte Reservoir, Rio Grarsde
Project, for recreational purposes by the City
of Albuquerque does not transform a recre-
atioml use into a municipal use. Since, under
the Colomdo River Storage Project Act, rec-
reation use is only incidental to municipal use,
recreation, whether provided by Albuquer-
que or otherwise, could not justif~bly con-
stitute the only use of a large amount of San

Juan-Chama water. Jtiatilla Apache Tribe . .
United States, 657 F.2d 1126 (lOth Cir. 1981).

The fact that the Act of March 26, 1964
authorized permanent storage at Cochiti Re~
ervoir (a Corps of Engineers facility) of
50,000 acre feet of San Juan-Chama Project
water, plus annual additions sufficient to off-
set evaporation, for recreation and fish and
wildlife purposes, combined with the fact that
section 1401 of the Reclamation Develop
ment Act of 1974 authorizes the release of
water from Heron Reservoir, San Juan-
Chama Project, to provide up to 50,000 acre
feet plus evaporation loss annually to Ele-
phant Butte Reservoir, Rio Grande Project,
for a recreation pool, does not demonstrate
that storage at Elephant Butte is prohibhed
absent express Congressioml authorization.
Storage at Elephant Butte for purposes which
are Congressionally authorized and which
constitute beneficial uses under State law
would not violate the provisions of the Col-
orado River Storage Project Act and the Act
of June 13, 1962. Rather, the Act of March
26, 1964 and section 1401 of the Reclamation
Development Act were passed in order to pro
vide authori~tion because water was to be
released without a contract as required by sec-
tion 11 of the Act ofJune 13, 1962 and to be
used solely for recreational purposes. It can-
not be inferred from these statutes tkt water
received by contract purchasers is not to be
stored at Elephant Butte for municipal, in-
dustrial, or irrigation purposes. Jicarilla
Apache Ttibe u. United States, 657 F.2d 1126
(lOth Cir. 1981).

It is clear from sections 1 and 8 of the Col-
orado River Storage Project Act and sections
1 and 8 of the Act of June 13, 1962 that the
principal uses for San Juan-Chama Project
water are for irrigation, municipal, industrial,
and domestic purposes, and all other uses in-
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eluding recreation and fish and wild~ie are
merely incidental. Thus, storage in Elephant
ButteReservoir,Rio Grande Project, of water
purchased by Albuquerque from the Heron
Reservoir, San Juan-Chama Project, is pro
hlbited where the sole purpose is for recrea-
tional use even assumingsuch storage would
be permitted under the law of New Mexico.
Jtiatilla Apache Ttibe v. United States, 657 F.2d
1126 (lOth Cir. 1981).

Nothing in section 301 ~) of the Water Sup
ply Act of 1958 suggests that a mttnicipality
such as the City of Albuquerque may place,
solely for recreational purposes, the excess
water it receives from the Heron Reservoir,
San Juan-Chama Project, into stomge in the
Elephant Butte R&rvoir, Rio Grande Proj-
ect. Even if the statute is read to permit stor-

age .bY a munici~~ty .for any puF=9 fie
s~clfic terms and conditions of the Colorado
River Storage Project Act and the Act ofJune
13, 1962, which make recreational use only
incidental to the primary purposes of munic-
ipal, industrial, and irrigation uses, override
conflicting authority in section 301(b). Jicar-
illa Apache Tribev. Unitid States, 657 F.2d 1126

(lOth Cir. 1981).
Because section 8 of the Reclamation Act

mandates that State law generally govern the
distribution and use of water after release
from a Federal rechmation project and be-
cause this same section further provides that
“beneficial use shall be the basis, the measure
and the limit” of rights to the ux of water
from reclamation projects, it is clear that the
Secretary of the Interior may not knowingly
release water to an individual or entity for a
use which is not recognized as beneficial un-
der State law unless such use is specifically
authorized by a congressional directive. Sim-
ihrly, no one is entitled to receive water for
a use not recognized as beneficial under Smte
bw. Thus, Albuquerque is prohibited from
running excess water it has contracted to pur-
chase from the Heron Reservoir, San Juan-
Chatna Reject, to the Elephant Butte R&
ervoir, Rio Grande Project, for storage as
such action would result in the loss of 9370 of
the stored water to evaporation and therefore
could not be considered a beneficial u= under
New Mexico hw.Juarilla Apache Tribev. United
States, 657 F.2d 1126 (lOth Cir. 1981).
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DAMS ACROSS YELLOWSTONE RIVER

Page 104

[Constmction of dams authofizd.]—

* * * * *

NOTE OF OPINION

1. Corps of En@eers permit gress intended to exempt the Bureau from
With regard to the construction by the Bu- obtiining a permit from the Corps of bgi-

reau of Reclamation of seven earthfill dikes neers, which would otherwise be required by
which lie partially below the mean high water the Act of March 3, 1899 (30 Stat. 1121).
line of the Yellowstone River in Montana, the Letter from Associate Solicitor Gamer to Mr.
legislation and the history of the Act of March J. Lankho~t, May 6, 1975.
3, 1905 (33 Stat. 1045) demonstrate that Con-
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TOWN SITES AND POWER DEVELOPMENT

Page 109

[See. 1. Survey and suWlvision into town lots—Reservations for public
purposes.]-The Secretary of the Interior may in connection with irriga-
tion projects under the reclamation act of June 17, 1902, not exceeding
one hundred and sixty acres in each case, survey and subdivide the same
into town lots, with appropriate reservations for public purposes. (34 Stat.
116; Act of October 21, 1976, 90 Stat. 2792; 43 U.S.C. $561)

EXPLANATORYNOTE

1976 Ammdsnent. Section 704(a) of the from public entry of any binds needed for
Federal Land Policy and Management Act of town-site purposes. Extracts from the 1976
1976 (Act of October 21, 1976, Pubfic Law Act, including section 704(a), appear in Vol-
94579, 90 S@t. 2792) amended section 1 by ume IV in chronological order.
strifing the provision authorizing withdrawal

Pages 111-113

SW. 5. [Development and lease of surplus power—ProAs—lmpair-
ment of proj-s prohibitd—Longer lease permitted on Rio Grande
proj-.]—

* * * * *

NOTES OF OPINIONS

kerally 1
baw of power privilege 4

1. Gnerally
The prohibition in the Reclamati(m Project

Act of 1939 and the Act of April 16, 1906
a~lnst con~racts or leases of electric power
or power prlvdeges that “impair the efficiency
of the project for irrigation purposes” apphes
to hydraulic or mechanical efficiency, not fi-
nancial equity. Thus, it does not require that
irrigators buying power from a Reclamation
project and using it for irrigation pumping
must be charged a lower rate than customers
using the power for commercial purposes.
Memorandum of Assistant Solicitor Pelz,
April 24, 1975, in re claim of Arvin-Edison
Water Storage District to purchase power
from CVP at the 2.5 mill project energy rate
rather than the commercial rate.

4. Gaae of power priti*
The Secretary of the Interior may, but need

not, impose upon a non-Federal power de-
velopment at a Reclamation facility a charge
for the lease of power privileges even though
the Federal Energy Regulatory Commission
has exempted the development from paying
reasonable annual charges under the Federal
Power Act for use of the Rechmation facility.
Memorandum of Associate Solicitor God,
December 15, 1981.

In the event the Sate of Glifornia wishes
to install a power plant at Monticello Dam, a
feature of the Solano Federal Reclamation
Project, it would have to obtain a license from
the Federal Power Commission as well as the
approval of the Secretary of the Interior.
Memorandum of Acting Associate Solicitor
McDowell, AuWst 19, 1976.
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CONVENTION WITH MEXICO FOR THE UPPER RIO GRANDE

Pages 114-117

NOTE OF OPINION

1. Wa~r nghta litigation
In an action by owners of land located

within the Elephant Butte Irrigation District
but not served by the Rio Grande Project to
validate their unauthorized appropriation of
water through pumping from the Rio Grande
and for damages for failure of the District to
serve them, the United States, which owns the
dams and irrigation works of tie Rio Grande
Project and which contracts with the District
through the Bureau of Reclamation for the
distribution of the water, is, under New Mex-

ico’s rule of procedure, an indispensable
party. The landowners are asserting c~lms to
water already appropriated to the District.
The grant of water rights to them might
hinder or disrupt the Rio Grande Project and
Compact and interfere with the fulfillment of
the Federal government’s obli~tions to de-
liver water to Mexico under the Convention
of May 21, 1906. Hol@in v. Elephant Butte Ir-
rigation Dtittict,91 N.M. 398, 575 P.2d 88
(1977).
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FARM UNITS, TOWN SITES, AND DESERT-LAND ENTRIES

Pages 122-123

~. 4. [Heyburn ad Rupert, Idaho—Limitations not applicable—
Disposition of larger town sites.]— In the town sites of Heyburn and Ru-
pert, in Idaho, created and surveyed by the Government, on which town
sites settlers have been allowed to establish themselves, and had actually
established themselves prior to March fifth, nineteen hundred and six, in
permanent buildings not easily moved, the said settlers shall be given the
right to purchase the lots so ‘built upon at an appraised valuation for cash,
such appraisement to be mad~: under rates to be prescribed by the Secretary
of the Interior. Providing that the limi~tion on the size of town sites con-
tained in’the act of April sixt{:enth, nineteen hundred and six, entitled “An
act providing for the withdrawal from public entry of lands needed for town
site purposes in connection with irrigation projects under the reclamation
act of June seventeenth, nineteen hundred and two, and for other pur-
poses;’ shall not apply to the town sites named in this section; and whenever,
in the opinion of the Secretary of the Interior, it shall be advisable for the
public interest, he may dispose of town sites in excess of one hundred and
sixty acres under the provisions of the aforesaid act, approved April six-
teenth, nineteen hundred anld six, and reclamation funds shall be available
for the payment of all expenses incurred in executing the provisions of this
act, and the aforesaid act of April sixteenth, nineteen hundred and six, and
the proceeds of all sales of town sites shall be covered into the reclamation
fund. (34 Stat. 520; Act of October 21, 1976, 90 Smt. 2793; 43 U.S.C.
3$561, 568).

EXPLANATORYNOTE

1976 -bent. Section 704~a) of the deleting after the words “for the pubtic in-
Federal Land Policy and Management Act of terest, he may” the words “withdrew an&’.
1976 (Act of October 21, 1976, Pubtic Law Extracts from the 1976 Act, including swtion
9+579, 90 Stat. 2793) amended section 4 of 704(a), appear in Volume IV in chronological
the Act of June 27, 1906 (34 Stat. 520) by order.
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137-138

April 4, 1910

PAYMENT FOR UINTAH INDIAN LANDS, STRAWBERRY
VALLEY PROJECT

Pages 137-138

[Payment to Uintah Indians from rtilamation tid for lands
withdrawn for Strawberry Valley
Reimbusement.]—

projat—Installments—

NOTES OF OPINIONS

Purpose 1
Reservation status of lands 3
Tide to lands 4

1. Purpose
The water users do not have a “beneficial

interest” in the watershed lands of the Straw-
berry Valley Project in the classic law-f-trusts
sense. Sohcitor Melich Opinion, M-36863, 79
I.D. 513 (1972).

3. Resewtion status of lands
The Act of April 4, 1910, by providing that

title, management and control of lands in the
former Uintih Indian Reservation shall pass
to the owners of lands irrigated from the
Strawberry Valley project whenever the man-
agement and operation of the irrigation
works shall so pass under the terms of the
Reclamation Act of 1902, compounded with
the express extinguishment of the Indian’s in-
terest, is inconsistent with continuing Indian
reservation s~tus and removed such lands
from the Uintah and Ouray Reservation. Ute
Indtin Tribe v. Utah, 521 F. Supp. 1072 (D.
Umh 1981).

4. Titie to lands
Although the water users have a unique

right under the Act of April 4, 1910 to the
current revenues from the watershed hnds of
Strawberry Reservoir, the better interpreta-

tion of the reference in the hst sentence of
the 1910 Act to “the terms of [Section 6 ofl
the reclamation act” is that title to these lands
would remain in the Government until other-
wise provided by Congress. But regardless of
any interests conferred on them by statute,
the water users, as a result of contracts en-
tered into with the United States in 1928 and
particularly in 1940, conveyed or relin-
quished to the United Stites and were di-
vested of any property interest, legal or
equimble, that would entitle them to recover
for a taking of 22,000 acres by enlargement
of the Stmwberry Reservoir caused by the
construction of the Soldiers Creek Dam and
a taking of 20 acres for the purpose of con-
tinuing certain fishery activities with the Stite
of Utah. Strmbwq Water Users Asso&ttin v.
United States, 611 F.2d 838 (Ct. Cl. 1979),
cert. denied, 447 U.S. 935 (1980).

Article 20 of the 1940 contract constituted
a vafid waiver by the Strawberry Valley Water
Users Association of its right to have title to
the watershed lands of the Strawberry Valley
Project, Memorandum of Associate Solicitor
Miron, November 14, 1968, in re L~d Ac-
quisition — Strawberry Reservoir Enlarge-
ment, Bonneville Unit, Central Umh Project.
Accord: Solicitor Melich Opinion, M-36863,
79 I.D. 513 (August 8, 1972).
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June 25, 1910

152-154

ADVANCES TO THE RECLAMATION FUND

Pages 152-154

Sm. 5. [No entries allowed untfl announcements as to units, charges
and date water can k applid—Entries prior to June 25, 1910—Disposal
of relinquished lands.]—

* * * * *

NOTE OF OPINION

5. Withdrawals
Notwithsmndlng Associate Sohcitor Fisher

Opinion, M-36433 (April 12, 1957), which
suggests that the Bureau of Rechmation has
abandoned the distinction in section 3 of the
ReclamationAct of 1902 between withdrawn
hnds required for irrigationworks (firstform
withdrawals)as opposed to withdrdwnhnds
which are merely susceptible of irrigation
(second form withdrawals), section 5 of the
Act ofJune 25, 1910 dld not close to mineral
location land withdrawn under a second form
withdmwal. Although the language of the

1910 Act is inconclusive, it is clear that section
5 was enacted to resolve difficulties caused by
homestead entries and not by mineral loca-
tion. Moreover, reguhtions permit mineral
location on land whlcb can be opened to
homestead entry only after the conditions for
the 1910 Act have been satisfied and it is un-
fikely that mineral location would be permit-
ted after land is ready for cultivation but
prohibited while the hnd remains rude and
arid. M. G. Johmw, IBLA 70-14, 78 I.D. 107
(April 5, 1971).
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June 25, 1910

155

WITHDRAWAL OF PUBLIC LANDS BY THE PRESIDENT

Page 155

[Sm. 1. Temporary withdrawals of public lands by the President for
irrigation or other public purposes. ]-Re$ealed.

Sm. 2. [Mining Laws applicable.]—Reflealed.

EXPMNATORY NOTE

Hom Repealed. Section 704(a) of the 2 of the Act of June 25, 1910, 36 Stat. 847.
FederalLand Policy and ManagementAct of Extractsfrom the 1976 Act, includingsection
1976 (Act of October 21, 1976, Pubhc Law 704(a), appear in Volume IV in chronological
94-579,90 Stat.2793) repealedsections1and order.
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June 25, 1910

157

RESERVATION OF LANDS IN INDIAN RESERVATIONS FOR
POWER ANI) IRRIGATION PURPOSES

Page 157

SW. 13. [Indian Re~mations —Power, etc., sites may k resemd—
Where no proj-t authorimJ.]-Re#ealed.

EXPLANATORYNOTE

Hon R+ald Section 704(a,) of the
Federal Land Policy and Management Act of
1976 (Act of October 21, 1976, Pu.bhc hw
94-579,90 Stat. 2793) repealed section 13 of

the Act of June 25, 1910, 36 Stat. 858. Ex-
tracts from the 1976 Act, including section
704(a), appear in Volume IV in dronolo@cal
order.
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February2, 1911

163

SALE OF SURPLUS ACQUIRED LANDS

Page 163

NOTE OF OPINION

1. Construction titi otier laws advise the General Accounting OffIce that the
Since the enactment of the Federal Prop- proceeds are to be covered into the recla-

erty Act of June 30, 1949, tie provisions of mation fund and credited to the project.
the Act of February 2, 1911, are no longer Memorandum of Acting Solicitor Robison to
available to the Bureau of Reclamation for the Field Solicitor, Amarillo, November 8, 1972,
purpose of disposing of surplus acquired in re disposition of miscelbneous revenues
lands. However, pursuant to General Ac- from Rio Grande Project.
counting Office regulations and practice, we
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February 21, 1911

171

WARREN ACT

Page 171

SW. 3. [Moneys r=eived covered into r=lamation kd.]—

* * * * *

NOTE OF OPINION

1. Prweeda, ctitig of
Revenues from the sale or rental of surplus

water under the Warren Act continue to be
credited to the projector division of the proj-
ect to which the construction cost Llasbeen
charged, as provided by subsection J of the
Fact Finders’ Act, and are not diverted to the
hnd and water conservation fund by section
2(a) of the hnd and Water Conservation
Fund Act even though project lands have
been transferred to the administration of the

Forest Service for recreation purposes pur-
suant to section 7(c) of the Federal Water
Project Recreation Act. Revenues under sub
section J from the mle or rental of surplus
water, and revenues from entrance, admission
and recreation user fees under section 2(a) are
derived from totally different uses of differ-
ent forms of property. Memomndum of As-
sociate Solicitor Hogan to Commissioner of
Reclamation, February 28, 1967.
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March 4, 1911

173-174

5@YEAR EASEMENTS FOR POWER AND COMMUNICATION
FACILITIES

Pages 173-174

[Department heads authorized to grant 5@year easements for rights
of way for power and communication facilities-Forfeiture by nonuW.]—

* * * * *

EXPLANATORYNOTE

Limited Repeal. Section 706(a) of the Fed- of-way over, upon, under, and through the
era] Land Policy and Management Act of public bnds and lands in the National Forest
1976 (Act of October 21, 1976, Public Law System. Extracts from the 1976 Act, includ-
94-579,90 Stit. 2793) repealed this provision ing section 704(a), appear in Volume IV in
insofar as it apphes to the issuance of rights- chronological order.

NOTE OF OPINION

2. Conditions over the excess capacity of the lines, are a
Regulations promulgated by the Secretary reasonable and latiul exercix of the author-

of the Interior requiring grantees of rights- ity granted by 43 U.S.C. $961. UtahPwer and
of-way for transmission lines across public L~ht CO. v. Morton, 504 F.2d 728 (9th Cir.
lands to transmit or “wheel” Federal power 1974).
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Au~st 9, 1912

179-183

PATENTS AND WATER-RIGHT CERTIFICATES

Pages 177-178

[Sec. 1. Homesteaders undler reclamation act to receive patents when
conditions completed —Purchasers of water right certificates-Payment
in full required.]—

* * * * *

NOTE OF OPINION

3. Residence as there is no repugnancy between them. The
Residency upon the land remains a condi- 1915 and 1916 administrative decisions, in-

tion of the receipt of Federally subsidized in- terpreting the Act of August 9, 1912, to mean
rigation water derived from Reclamation that residency was only a condition of the ap-
projects. Section 46 of the Omnibufi Adjust- phcation for the dehvery of water and that
ment Act of 1926 substituted the system this requirement ceased when final water
whereby irrigation districts supptied water to right certificates were issued, are erroneous
individual irrigators for the sale <If water and are overruled. Solicitor Krulitz Opinion,
rights directly to landowners. Sectioln 46 was M-36919 (December 6, 1979). [Editor’s Note:
not, however, intended by Congress to im- Section 211 of the Reclamation Reform Act

phedly repeal the residency requirt!ment of of 1982 (Act of October 12, 1982, Public Law
section 5 of the Reclamation Act of 1902, for- 97-293, 96 Stat. 1269, 43 U.S. $ 390kk) re-
bidding the sale of water rights “to :my land- moved residency as a prerequisite for delivery
owner unless he be an actual b(>na fllde of irrigation water made avaibble from the
resident on such hnd, or occupant thereof opemtion of reclamation projects. The 1g82
residing in the neighborhood of said land:’ Act appears in Volume IV in chronolo~cal
~ect should be given to both section 5 of order. we also 43 CFR $426.14.1
the 1902 Act and section 46 of the 1926 Act,

Pages 179-183

sec. 3. [Qrtificate for final payment-Single holdings limited-Excess
acquired by descent, etc. —Forfeiture of prohibited excess.]—

* * * * *

EXPLANATORYNOTE

Supplementary Provision: Changes in to 390zz-1) makes major changes in the
Acreage Limitations, Pricing and tintracts. acreage limitations on, the pricing of, and the
The Reclamation Reform Act of 19182(Thle contracts for the delivery of irrigation water
11, Act of October 12, 1982, Public Law 97- from Rechmation projects. The 1982 Act ap
293,96 Stat. 1261, 1263,43 U.S.C. $$ 390aa pears in Volume IV in chronological order.

NOTES OF OPINIONS

Excess land laws 1-9 2. Excess land law+Payout, eff- of
Involuntary acquisition 9 An administrative exemption from enforce-
Payout, effect of 2 ment of the excess land laws is authorized un-

Ownership of excess land l@19 der the provisions of former Solicitor Barry’s
Coalescence of holdings (See Exmss 1961 Opinion, M-36634, 68 I.D. 372, 405

land laws—Involuntary acquisition) (1961) where (1) all construction costs of
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August 9, 1912

179-183 PATENTS AND WATER-RIGHT CERTIFICATES

projects owing under a repayment contract
had been paid out; (2) a general pattern of
family-sized ownership of farms had been es-
tablished within an irrigation district, except
for one large 3,634 acre parcel operated as a
family business by a large number of family
members; and (3) many landowners had con-
tracted with the Government on the strength
of an invalidated 1947 Solicitor’s Opinion to
prepay their construction charges and be re-
leased from the excess land bws. The removal
of the acreage limitation provisions of the ex-
cess land laws is not automatic upon the full
payment of construction charges, but depends
upon a discretionary finding by the Secretary
of the Interior that a pattern of family-sized
farms had been established. After the terms
of the excess land law are lifted, owners are
eligible to receive project water for their for-
mer excess holdings on an unrestricted basis.
Letter of Secretary Andrus to Wayne P. Cun-
ningham, memorandum to Assis@nt Secre
tary, and option paper, August 10, 1979, re
Elephant Butte Irrigation District, New Mex-
ico.

Water must be delivered to all lands cov-
ered by water right applications, including
those deemed excess, whose construction
charges have been repaid, if located within an
area found by the Secretary of the Interior
to constitute one in which a pattern of own-
ership of family-sized farms has been estib
Iished. Solicitor Melich Opinion, 77 I.D. 265
(December 30, 1970), in re excess Iandown-

ership, Reservation Division-Yuma Project,
California (El Rancho Del RIO, Inc.), modi-
fying Solicitor Barry Opinion, 68 I.D. 370
(1961).

9.—Involmtary acquisition
The purpose of the Act of July 11, 1956

(70 Stat. 524), which amended section 3 of
the Act of August 9, 1912 and section 46 of
the Act of May 25, 1926, was to allow delivery
of water for five years to excess lands invo-
Iun@rily acquired by foreclosure, inheritance,
or devise. Under both the 1912 Act and 1926
Acts, during the five-year period from the ef-
fective date of acquisition, the mortgagee,
heir, or devisee is given the opportunity to
unburden itself of holdings acquired in this
manner just as if they were non+xcess. There
is no requirement in the 1912 Act as so
amended that hnds acquired in the manner
described ever be sold at a price approved by
the Secretary. Under the 1926 Act as
amended, at the end of the five-year period,
the price at which the land subject to the 1926
Act is sold must be approved by the Secretary.
During the first five years, under that Act,
there is no requirement that the Secretary ap
prove the price at which lands involuntarily
acquired are sold. Memorandum of Deputy
Solicitor Weinberg to Regional Solicitor, Sac-
ramento, December 15, 1967, in re price ap-
proval of excess land sold by mortgagee after
foreclosure.
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August 13, lg14

199-200

RECLAMATION EXTENSION ACT

Pages 191-193

Sec. 5. [Operation and maintenance charges—Basis therefor-Mini-
mum charg~Secreta~ ma~l transfer care and operation of project—
Reduction or increase of chatrges.]—

* * * * *

NOTE OF OPINION

1. Operation and maintenance charges that the United States is entitled to compen-
The obligation to pay annual operation and sation when such knds are condemned by the

maintenance charges of the Yuma Project as- State of California for Klghway purposes. Pe&
sessed against irrigable lands of the lReserva- ple ~ the State $ Calywnia v. 25.09 Ames@
tion Division within the Fort YUEL Indian Lads, 329 F. Supp. 230 (S.D. Cal. 1971).
Reservation is an interest in the lands such

Pages 197-198

Sec. 12. [Owners of private lands under new projects must dispose of
excess area-Lands excluded upon refusal.]—

* * * * *

l?XPmNATORY NOTE

Supplementary Provision: Chaluges in
Acreage Limitations, Pricing and @ntracta.
The Reclamation Reform Act of 19[12 (Title
II, Act of October 12, 1982, Pubfic Law 97-
293,96 Stit. 1261, 1263,43 U.S.C. $$ 390aa

et. seq.) makes major changes in the acreage
limitations on, the pricing of, and the con-
tracts for the delivery of irrigation water from
Reclamation projects. The 1982 Act appears
in Volume IV in chronolo@cal order.

NOTE OF OPINION

2. Excess land laws—Pr~xisting holdings

Section 46 of the Omnibus Adjustment Act
of May 25, 1926 superseded section 12 of the
Reclamation Extension Act of August 13,
1914, thus eliminating the requirement in the
1914 Act that the Secretary of the Interior
must have executed recordable contracts with
all excess landowners to dispose of their excess
lands at bvernment-approved prices before

construction work on a reclamation project
could begin. Section 46 allows construction
to proceed even though all the excess land-
owners have not executed recordable con-
tracts, but prohibits the delivery of water to
excess bnd until a recordable contract for its
sale has been executed. United Family Farmers
v. Kle#pe, 552 F.2d 823 (8th Cir. 1977), af-
firming 418 F. Supp. 591 (D,S.D. 1976).

Pages 199-200

Sec. 16. [Expenditures after July 1, 1915, limited to specific appropri-
ations —To k paid out of r=lamation fund.]—

* * * * *
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199-200

August 13, 1914

RECLAMATION EXTENSION ACT

NOTE OF OPINION

1. Use of reclamation &d law,or is supplementaryto Reclamation bw,
Although the reclamation fund has re- the reclamation fund is available to finance

ceived advancesfrom the general fund of the the coststhereof, absentevidenceof Congres-
Treasury, it remains separate and distinct sional intent to the contmry. Memorandum
from the general fund. As a general rule, if of AssociateSolicitor Good to Commissioner,. .
a PrOJect 15 authorized under Rec]amtion September 8, 1982.
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October 5, 1914

201

RESERVATIONS FOR PARKS AND COMMUNITY CENTERS

Page 201

[Sm. 1. Lands in r-lamation proj-t resemd for country parks, public
play~ounds, and communi~~ centers.]-Repealed.

EXPMNATORY NOTE

*on RYded. Section 704(a) of the the Act of October 5, 1914, 38 Stat.727. Ex-
FederalLand Pohcy and ManagementAct of tracts from the 1976 Act, includlng section
1976 (Act of October 21, 1976, Pub)fichw 704(a), appear in Volume IV in chronological
94-579, 90 Sat. 2793) repealed section 1 of order.
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March 3, 1915

205

SUNDRY CIVIL EXPENSES APPROPRIATIONS ACT FOR 1916

Page 205

[Damage paymenti.]—

* * * * *

EXPLANATORYNOTE

Provision Repeated. The shortened pro- the Ener~ and Water Development Appro-
vision for payment of damage claims was first priation Act, 1982 (95 Stit. 1140), which was
used in the Act of September 6, 1950 (64 Sat. continued for fiscal year 1983 by section
687) and has been contained in each subse- 101(f) of the Further Continuing Appropri-
quent annual appropriation act through the ations Act for Fiscal Year 1983, 96 Stat. 1906.
most recent one reviewed for this publication,
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August 9, 1916

218-219

LASSEN VOLICANIC NATIONAL PARK

Pages 218-219

[%. 1. park created-Wlghtsmf-way-Indemnity Sel-tions.]=All
those certain tracts, pieces, or parcels of land lying and being sitmte m the
State of California and within the boundaries particularly described as fol-
lows, to wit:

* * * * *

(Legal description omitted, 39 Stat. 442)

* * * * *

are hereby reserved and withdrawn from settlement, occupancy, dispo=l,
or sale, under the laws of the United States, and said tracts are dedicated
and set apart as a public park or pleasuring ground for the benefit and
enjoyment of the people of tlhe United States under the name and to be
known and designated as the I.assen Volcanic National Park; and all persons
who shall locate or settle upc)n or occupy the same, or any part thereof,
except as hereinafter provided, shall be considered trespassers and be re-
moved therefrom: Prwided, That nothing herein contained shall affect any
valid existing claim, location, or entry under the land laws of the United
States or the rights of any such claimant, locator, or entryman to the full
use and enjoyment of his land: Prwided further, that no lands located within
the park boundaries now helld in private, municipal, or State ownership
shall be affected by or subject to the provisions of this Act: And prmided
further, That no lands within the limits of said park hereby created belonging
to or claimed by any railroad or other corporation now having or claiming
the right of indemnity selecticln by virtue of any law or contract whatsoever
shall be used as a basis for indemnity selection in any State or Territory
whatsoever for any loss sustained by reason of the creation of said park.
(39 Stat. 442; $4, Act of January 26, 1931, 46 Stat. 1043; $4, Act of
October 19, 1972, 86 Stat. 918; 16 U.S.C. $ 201)

EXPLANATORYNOTE

1972 Amendment,Section4 of the Act of flowage and other purposes necessary for de-
October 19, 1972 (Pubfic Law 92-510, 86 velopment md maintenance of a Reclamation
Stat. 918) deleted the provision permitting project. The 1972 Act does not appear
ent~ upon and utilization of the l?ark for herein.
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Au~st 11, 1916

224-225

PUBLIC LANDS IN IRRIGATION DISTRICTS

Pages 224-225

Sm. 6. [Public lands sold under tax lien patented to purchaser—Pay-
ment to United States of minimum price of $1.25 per acr+Qualifica-
tions and limitations— Purchaser to m~e complete payment within 90
days or land may be purcha@ by another—Conditions-Dispsal of
vacant entered land.]—

* * * * *

NOTE OF OPINION

2. Ifi~tion works ~~tion distfict in general and not to stmc-
The term “irrigation works” in xction 6 tures on an indlvidual ent~. C. Ardm Ginge~,

of the Smith Act (Act of August 11, 1916, 39 Michh Shtita (GingeU), 78 I.D. 218 (1971).
S~t. 506) refers to facihties that serve the ir-
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February 26, 1919

244

GRAND CAIYYON NATIONAL PARK

Page 244

See. 7. [Reclamation project— Areas formerly witfin Lake Mead Na-
tional Recreation Area. ]—Whenever consistent with the primary purposes
of such park, the Secretary of the Interior is authorized to permit the
utilization of those areas formerly within the Lake Mead National Recre-
ation Area immediately prior to enactment of the Grand Canyon National
Park Enlargement Act, and added to the park by such Act, which may be
necessary for the development and maintenance of a Government recla-
mation project. (40 Stat. 1178; Act of January 3, 1975, $ 9(b), 88 Stat.
2091; 16 U.S.C. $ 227)

EXPLANATORYNOTE

1975AmendmenhSection9(b) of theAct for the former provisionauthorizingutiliza-
of January3, 1975 (PublicLaw93-620, 88 tion of areaswithinthe Park.Extractsfrom
S@t.2091)amendedseetion7 by substituting the 1975 Act, also known as the Grand Can-
the provision authorizing utilintion of areas yon National Park Enlargement Act, appear
formerly within Lake Mead National Recre- in Volume IV in chronolo@cal order.
ation Area and added to the Parkby tkt Act
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July 19, 1919

246-247

SUNDRY CIVIL EXPENSES APPROPRIATIONS ACT FOR 1920

Pages 246-247

[Rmeipts from lands withdrawn under r~lamation law to go into r~-
lamation fund-Landa needed for irrigation works and aff~ted by other
withdrawal-S~etary of Interior given jurisdidion.]—

* * * * *

NOTE OF OPINION

6. Recreation proceeds vation Fund Act so that all proceeds from en-
When Reclamation land has been trans- trance and recreation user fees or charges

ferred to the Forest Service for administra- collected and received shall be covered into
tion pursuant to section 7(c) of the Federal the bnd and water conservation fund and not
Water Project Recreation Act, the Act ofJuly allocated to the reclamation fund. Memoran-
19, 1919 (41 Stat. 163, 202) is superseded by dum of Associate Solicitor Hogan to Com-
section 2(a) of the Land and Water Conser- missioner of Reclamation, February 28, 1967.
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February 25, 1920

249-250

MINEIRAL LEASING ACT

Pages 249-250

See. 35. [Disposition of re~ceipts.]—All money received from sales, bo-
nuses, royalties including interest charges collected under the Federal Oil
and Gas Royalty Management Act of 1982 [30 U.S.C. 1701 et seq.], and
rentals of the public lands under the provisions of this chapter and the
Geothermal Steam Act of 19’70 [30 U.S.C. 1001 et seq.], notwithstanding
the provisions of section 20 thereof [30 U .S.C. 1019], shall be paid into the
Treasury of the United States; 50 per centum thereof shall be paid by the
Secretary of the Treasury as soon as practicable after March 31 and Sep-
tember 30 of each year to the State other than Alaska within the boundaries
of which the leased lands or deposits are or were located; said moneys paid
to any of such States on or after January 1, 1976, to be used by such State
and its subdivision, as the legislature of the State may direct giving priority
to those subdivisions of the State socially or economically impacted by de-
velopment of minerals leased under this chapter, for (i) planning, (ii) con-
struction and maintenance of public facilities, and (iii) provision of public
service; and excepting those from Alaska, 40 per centum thereof shall be
paid into, reserved, appropriated, as part of the reclamation fund created
by the Act of Congress known as the Reclamation Act, approved June 17,
1902, and of those from Alaska as soon as practicable after March 31 and
September 30 of each year, 90 per centum thereof shall be paid to the Smte
of Alaska for disposition by the legislature thereofi Prwided, That all moneys
which may accrue to the United States under the provisions of this chapter
and the Geothermal Steam Act of 1970 from lands within the naval petro-
leum reserves shall be deposited in the Treasury as “miscellaneous receipts”,
as provided by section 7433(b) of title 10. All moneys received under the
provisions of this chapter and the Geothermal Steam Act of 1970 not other-
wise disposed of by this section shall be credited to miscellaneous receipts.
(41 Stat. 450; Act of May 27, 1947, 61 Stat. 119; Act of August 3, 1950,
64 S@t. 402; Act of July 10, 1957, 71 Stat. 282; Act of July 7, 1958, 72
Stat. 343; Act of April 21, 19’76,90 Stat. 1090; Act of September 28, 1976,
90 Stat. 1323; Act of October 21, 1976, 90 Stat. 2770; Act of January 12,
1983, 96 Stat. 2456; 30 U. SC. $ 191)

:EXPLANATORYNOTE

Subs~ent Amendments.Section35 has withrespectto paymentsreceivedby theSec-
beenamendedseveraltimessincel!~58.The retary after Oct. 1, 1983, unless the Secretary,
text of the section, as so amended, is set forth by rule, prescribes an earlier effective date,
above as it appears in Chapter 3A, Subchapter this section is amended by deleting “as soon
I, ~ 191, of Title 30 of the U.S. Code (1982 as practicable after March 31 and September
cd.). In addition, sections 104(a) and (c)of the 30 of each year” and by adding at the end
Act of January 12, 1983 (Public Lav~ 97-451, thereof’ ‘Payments to States under this section
96 Stat. 2451, 2452) provided that, applicable with respect to any moneys received by the
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February 25, 1920

249-250 MINERAL LEASING ACT

United States, shall be made not later than
the last business day of the month in which
such moneys are warranted by the United
States Treasury to the Secre~ry as having
been received, except for any portion of such
moneys which is under challenge and pbced
in a suspense account pending resolution of a
dispute. Such warrants shall be issued by the
United States Treasury not later than 10 days

after receipt of such moneys by the Treasury.
Moneys phced in a suspense account which
are determined to be payable to a State shall
be made not later than the last business day
of the month in which such dispute is re-
solved. Any such amount placed in a suspense
account pending resolution shall bear interest
until the dispute is resolved.”
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251-252

February 25, 1920

SALE OF WATER F(3R MISCELLANEOUS PURPOSES

Pages 251-252

[Sale of water for miscella~neous purposes other than for irrigation—
Contract—Delivery not to be detrimental to water servic+Moneys re
ceived to be covered into the rwlamation fund.]—

* * * * *

NOTES OF OPINIONS

tinstruction withother laws 1
Municipaland industrialwater 6
1. Constructionwiti other laws

The MiscellaneousWater SupplyAct of
1920 is inapplicableto the sale of water for
industrial purposes from the Yellowtail and
Boysen Reservoirs of the Missouri River
Basin. The projects were built as multipur-
pose projects under sections l(b) andl 9 of the
Flood Control Act of 1944 and tht: Bureau
was authorized by the 1944 Act and section
9(c) of the Reclamation Project Act of 1939
to enter into the subject contracts. Environ-
mental Defense Fund, Inc, v. Morton, 420 F.
Supp. 1037 (D. Mont. 1976), tid sub nom.
Environwntal Defense Fund, Inc. v. Andre, 596
F.2d 848 (9th Clr. 1979).

The requirement of the Act of February
25, 1920 that the Secretary be a party to all
contracts to supply water from any project
irrigation system for purposes othe]r than ir-

riwtion d~s not aPPIY to the S~~ll Recla-
mation Projects Act of 1956, notwithstanding
the language in section 11 of the latter Act
that it shall be a supplement to tht: Federal
rechmation laws. Where, as here, a provision
of one of the earher enacted general recla-
mation and irrigation laws conflicts with the
clear intention of the 1956 Act to vest con-

tracting authority in the local or~nintions
which construct and operate the project, the
hter Act must prevail. Consequently, even
though the Molokai Irrigation System has
been financed, in part, under the Small Rec-
lamation Projects Act, neither contractual ap-
proval by the Secretary of Interior or any
other Federal action is required by the 1920
Act for the Board csf Land and Natural Re-
sources of Hawaii to contract to provide water
facilities and space within Molokai pipelines
to the =Iuakoi Corporation to carry its well
water to its proposed resort complex. Molobi
Hms@aders Cooperative Asstitin v. Mwton,
506 F.2d 572 (9th Clr. 1974).

6. Municipaland industrid water
The A$t of February 25, 1920 provides au-

thority for the Secretary to enter into a con-
tract with the City of Yuma and the Yuma
County Water Users Association to provide
for the use of a portion of the capacity of the
Yuma main aml to de~ver municipal and in-
dustrial water to the City of Yuma, notwith-
standing that the project was authorized for
the single purpose of irrigation, so long as the
conditions set forth in the Act are met. Mem-
orandum of Associate Solicitor Garner to
Commissioner of Rechmation, November 3,
1975,
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Pages 262-263

SW. 1. [Fderal Power Commission—Creation—Composition—Terms
of office-Organization. ]-Terminated.

* * * * *

EXPLANATORYNOTE

Reorganization and Transfer of Func- 402(a), 701, and 703 of the Department of
tions. The Federal Power Commission was Energy Organization Act of 1977 (Act of Au-
terminated and its functions, personnel, prop- gust 4, 1977, Public Law 95–91, 91 Stat. 577,
erty, and appropriations authorizations and 582, 583, 605, and 606, 42 U.S.C. $$
allocations were transferred to the Secretary 7151(b), 7171(a), 7172(a), 7291, and 7293).
of Energy and the Federal Energy Regulatory &tracts from the 1977 Act appear in Volume
Commission by sections 301 (b), 401 (a), IV in chronological order.

Pages 264-266

Sm. 3. [Definitions.]—

* * * * *

(14) “Commission” and “Commissioner” means the Federal Energy
Regulatory Commission, and a member thereof, respectively.

* * * * *

(17)(A) “small power production facility” means a facility which—
(i) produces electric energy solely by the use, as a primary energy

source, of biomass, waste, renewable resources, geothermal resources,
or any combination thereofi and

(ii) has a power production capacity which, together with any other
facilities located at the same site (as determined by the Commission),
is not greater than 80 megawatts;
(B) “primary energy source” means the fuel or fuels used for the gen-

eration of electric energy, except that such term does not include, as
determined under rules prescribed by the Commission, in consultation
with the Secretary of Energy—

(i) the minimum amounts of fuel required for ignition, startup,
testing, flame stabilization, and control uses, and

(ii) the minimum amounts of fuel required to alleviate or prevent—
(1) unanticipated equipment outages, and
(11) emergencies, directly affecting the public health, safety,

or welfare, which would result from electric power outages;
(C) “qualifying small power production facility” means a small power

production facility—
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(i) which the Commission determines, by rule, meets such require-
ments (includlng requirements respecting fuel use, fuel efficiency, and
reliability) as the Commission may, by rule, prescribe; and

(ii) which is owned by a person not primarily engaged in the gen-
eration or sale of electric power (other than electric power solely from
cogeneration facilities or small power production facilities);
(D) “qualifying small p(~wer producer” means the owner or operator

of a qualifying small power production facility;
(18)(A) “cogeneration facility” means a facility which produces—

(1) electric energy, and
(ii) steam or forms of useful energy (such as heat) which are used

for industrial, commercial, heating, or cooling purposes;
(B) “qualifying cogeneration facility” means a cogeneration facility

which—
(i) ;he Commission determines, by rule, meets such requirements

(including reqturements respecting minimum size, fuel use, and fuel
efficiency) as the Commission may, by rule, prescribe; and

(ii) is owned by a Flerson not primarily engaged in the generation
or sale of electric power (other than electric power solely from coge-
neration facilities or small power production facilities);
(C) “qualifying cogenerator” means the owner or operator of a qual-

ifying cogeneration facililty;
(19) “Federal power marketing agency” means any agency or instru-

mentality of the United States (other than the Tennessee Valley Au-
thority) which sells electric energy;

(20) “evidentiary heari]ngs” and “evidentiary proceeding” mean a pro-
ceeding conducted as provided in sections 554, 556, and 557 of title 5,
United States Code;

(21) “State regulatory authority” has the same meaning as the term
“State commission”, except that in the case of an electric utility with
respect to which the Tennessee Valley Authority has ratemaking authority
(as defined in section 3 of the Public Utility Regulatory Policies Act of
1978), such term means the Tennessee Valley Authority;

(22) “electric utility” means any person or State agency which sells
electric energy; such term includes the Tennessee Valley Authority, but
does not include any Federal power marketing agency. (41 Stit. 1063; $
201, Act of August 26, 11935, 49 Stat. 838; $201, Act of November 9,
1978, 92 Stat. 3134; $ 643(a)(l), Act of June 30, 1980, 94 Stat. 770; 16
U.S.C. $ 796)

EXPLANATORYNOTES

1980 Amendment. Section 643(a)(1) of the 1978 Amendment. Section 201 of the Pub-
Act ofJune 30, 1980 (Public Law 96-294,94 tic Utihty Regulatory Policies Act (Act of NO
Stat. 770) amended section 3 by adding to vember 9, 1978, Public hw 95-617, 92 Smt.
paragraph ( 17)(A)fi) the prov~lon concerning 3134) amended section 3 by ad&ng para-

appli~bihty to geotherm~ resources. The graphs (17) to (22). Extracts from the 1978
1980 Act does not appear herein.. Act, including section 201, appear in Volume
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IV in chronological order. contractor, provided that the replacement
American FaIk Dam. Section 1 of the Act dam would be considered a “Government

of December 28, 1973 (Public Law 93–206, dam” as defined in section 3(10) of the Fed-
87 Stat. 904), which authorized the replace era] Power Act. The 1973 Act appears in Vol-
ment of American Falls Dam by a non-Federal ume IV in chronological order.

NOTE OF OPINION

1. “Reservations” Commission include in the licenses for non-
As Water and Power Resources Service Federal power development at a reclamation

projects are clearly “Reservations” as defined
by section 3(2) of the Federal Power Act, the

project such conditions as he deems necessary
for the adequate protection and utilization of

Secretary of Interior has the authority under the project. Memorandum of Associate Sol-
the plain language of section 4(e) of the Act icitor Little to Commissioner, Water and
to require that the Federal Energy Regulatory Power Resources Service, October 16, 1980.

sm. 4.

Pages 266-269

[&neral pwers of Commission.]—

* * * * *

EXPLANATORYNOTE

1982 Amendment. Section 212 of the Act Extracts from the 1982 Act, not including sec-
of December 21, 1982 (Public Law 97-375, tion 212, appear in Volume IV in chronolog-
96 Stat. 1826) amended subsection (d) of see- ical order.
tion 4 by striking the hst sentence thereof.

NOTES OF OPINIONS

Access to Reclamationprojects 11
Jurisdictionof bmmission 12
Licenses 1-10

tinditions 5
Gvernment dams 6
Interstatepower system 7

Relationshipwithother laws 13-20
Anadromous FishAct of 1965 13
ReclamationProj- Act of 1939 14

5. Limnses-Conditions
As Water and Power Resources Service

projects are clearly “Reservations” as defined
by section 3(2) of the Federal Power Act, the
Secretary of Interior has the authority under
the plain language of section 4(e) of the Act
to require that the Federal Energy Regulatory
Commission include in the licenses for non-
Federal power development at a Recbsnation
project such conditions as he deems necessary
for the adequate protection and utilization of
the project. Memorandum of Associate Sol-
icitor Little to Commissioner, Water and
Power Resources Service, October 16, 1980.

6.—tivermnent dams
Undersections4(e) and 24 of the Federal

Power Act the FederalEnergy Regulatory

Commission has the exclusive authority to au-
thorize a licensee to enter and occupy Fedeml
lands for the purpose of developing water
projects at governmental dams. Where the li-
cenwe is to insmll a powerplant at a Recla-
mation dam, the permission of the Water and
Power Resources Service is not required. So-
lano Irrigation District, 14 FERC (CCH)
f161,089, at 61,161 (1981).

In the event the State of California wishes
to install a power plant at Monticello Dam, a
feature of the Solano Federal Reclamation
Project, it would have to obtiin a license from
the Federal Power Commission as well as the

aPPro~l of the Secretary of the Interior.
Memorandum of Acting Associate Solicitor
McDowell, August 19, 1976.

7.—Interstate power system
A Federal Power Commission license is re-

quired for the Taum Sauk pumped storage
project of Union Electric Company because
it utilizes the headwaiters of a navigable river
to genemte energy for an interstate power

system. The “interests of commerce” re-
ferred to in section 23(b) of tie Federal Power
Act are not limited to mvigation. Federal
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Vnwn Electtic Company,

11. Accessto Reclamationproj-s
Althoughsection4(Oof theFederalPower

ActauthorizestheFederaltiergy Regulatory
Commission to issue preliminary permits to
enable apphcants for licenses to secure data
for a proposed project, the non-Federal d~
veloper must nonetheless also obtain permis-
sion from the Water and Power Resources
Service to enter upon lands and faltilities ad-
ministered by the Service, and is subject to
such reasonable terms and conditions as the
Service may impose. Memorandum of Ass@
ciate Solicitor Little to Commissior~er, Water
and Power Resources Service, August 19,
1980.

12. Jurisdictionof Commission
Where Congresshasexpresslyauthorized

the Waterand PowerResourcesServiceto
develop hydropower in connecticm with a
project, the Federal Energy Regulatory Com-
mission may not issue a license for non-federal
development. Memorandum of Associate Sol-
icitor Little to Commissioner, Water and
Power Resources Service, July 28, 1980.

The licensing juridlction of th,e Federal
Power Commission under the Fedeml Power
Act is limited to water power pr,Dje@ and
does not extend to the licensing of thermal
powerplants even though they may use water
from navigable rivers or “surplus water from
Government dams” for cooling purposes.
Chemehumi Tribe of Indians v. Federal Power
Commtision, 420 U.S. 395 (1975), reversing
489 F.2d 1207 (D.C. Cir. 1973).

13. Relationship wifi other laws—Ana-
dromousFishAd of 1965

Section2 of the AnadromousFishAct of
1965givesthe Secretaryof the Interiorspe-

cial standing to appear, to intervene, to in-
troduce evidence and to participate fully in a
license procedlng before the Federal Power
Commission on the proposed High Mountain
Sheep Project on the Snake River. Udall v.
Federal Power Commission, 387 U.S. 428
(1967), reversing and remanding Washington
Publti Power Supply S~tem v. Federal Power Com-
mission, 358 F. 2d 840 (D.C. Cir. 1966).

14.—R=lamstion Projwt Ad of 1939
The authoritygrantedto theSecretaryby

section10 of the 1939 Rwhmadon Project
Act to grantleases,licenses,easementsand
rights-of-wayaffectinglandsacquiredby the
WaterandPowerResourcesServiceisnotaf-
fectedbytheauthorityof theFederalEnergy
Regulatory Commission, under wction 4(e) of
the Federal Power Act, to grant licenses to
non-Federal developers to construct hydr~
power facilities on Service-administered land.
Moreover, section 4(e) specifically provides
that ticenses issued pursuant thereto shall be
subject to such conditions as the Secretary
shall deem nwessary. Memorandum of As-
sociate Solicitor Little to Commissioner,
Water and Power Resources Service, August
19, 1980.

The Federal Power Act and not section 9(c)
of the Reclamation Project Act of 1939 pro
vides the authority for non-Federal hydro
power development at dams operated by the
Water and Power Resources Service, but the
Secretiry of Interior may assess a section 9(c)
charge for the lease of power privileges in a
manner consistent with the provisions of the
Federal Power Act. Memorandum of Aso
ciate Solicitor Little to Commissioner, Water
and Power Resources Service, October 16,
1980.

Page 270
SW. 7. @) [R~ommendation for dwelopment by United States.]—

* d< * * *

NOTE OF OPINION

1. Federd development development, the effect of the project on ana-
~fore making a fiml decision cm the ap- dromous fish, the option of buildlng no dam

plication of the Pacific Northwest Power at all, and other issues affecting the public
Company to build the High Mounmin Sheep interest. Udall v. Federal Pmr Commksion, 387
project on the Snake River a mile upstream U.S. 428 (1967), reversing and remanding
from its confluence with the Salm~on River, WashingtonPublti Power SupplySp~ v. Federal
the Commission should allow tie Secretary of Power Commtisti, 385 F.2d 840 (D.C. Clr.
the Interior to introduce evidence as to the 1966).
advisability of Federal rather than nonfederal
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%. 7. (c) [R=ommendation concerning Federal takeover.]-When-
ever, after notice and opportunity for hearing, the Commission determines
that the United States should exercise its right upon or after the expiration
of any license to take over any project or projects for public purposes, the
Commission shall not issue a new license to the original licensee or to a new
licensee but shall submit its recommendation to Congress together with
such information as it may consider appropriate. (Added by Act of August
3, 1968, 82 Stat. 616)

EXPLANATORYNOTE

1968 Amendment. Section 1 of the Act of (c). The 1968 Act does not appear herein. For
August 3, 1968 (Pubfic Law 90-451, 82 Smt. legislative history of the Act, see H.R. Rept.
616) amended section 7 by adding paragraph No. 1643 and S. Rept. No. 1338 on S. 2445.

Pages 271-274

Sm. 10. [Conditions of licenses.]—

* * * * *

(d) [Amortization reserves.]— After the first twenty years of operation,
out of surplus earned thereafter, if any, accumulated in excess of a specified
reasonable rate of return upon the net investment of a licensee in any project
or projects under license, the licensee shall es~blish and maintain amor-
tization reserves, which reserves shall, in the discretion of the Commission,
be held until the termination of the license or be applied from time to time
in reduction of the net investment. Such specified rate of return and the
proportion of such surplus earnings to be paid into and held in such reserves
shall be set forth in the license. For any new license issued under section
15, the amortization reserves under this subsection shall be maintained on
and after the effective date of such new license.

(41 Stat. 1068; $
tember 7, 1962,
U.S.C. $ 803)

1968Amendment.

* * * * *

206, Act of August 26, 1935, 49 Stat.
76 Stat. 447; Act of August 3, 1968,

EXPLANATORYNOTE

842; Act of Sep-
82 Stat. 617; 16

Section 4 of the Act of text. The 1968 Act does not appear herein.
August 3, 1968 (Public Law 90-451, 82 Smt. For legislative historv of the Act. see H.R.
616) amended subsection (d) of section 10 by Rept. ~o. 1643 and S. Rept. No. 1338 on S.
adding the last sentence as it appears in the 2445.

NOTES OF OPINIONS

Comprehensive plan 1 Company to build the High Moun@in Sheep
Ann& charge 3 project on the Snake River a mile upstream

1. Comprehensive plan from its confluence with the Salmon River,

Before making a final decision on the ap-
tbe Commission should allow the Secretary of

plication of the Pacific Northwest Power the Interior to introduce evidence as to the
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advisability of Federal rather than nonfederal
development, the effect of the proj(:ct on an-
adromous fssh, the option of building no dam
at all, and other issues affecting the public
interest. Udall v. Federal Pmer Comrnhswn,387
U.S. 428 (1967), reversing and r~emandlng
WashingtonPublic Pmer Su@ly Systemv. Federal
Pwer Commission, 358 F.2d 840 (D.C. Cir.
1966).

3. Annual charge
The Secretaryof theInteriormay,butneed

not, imposeupon a non-Federalpower de-
velopmentata Reclamationfacilitya charge
for theleaseof powerprivilegeseventhough
the FederalEnergyRegulatoryCumrnission
hasexemptedthe developmentfrom paying
reasombleannualchargesundertheFederal
PowerAct for useof theRechmationfacifity.
Memorandumof AssociateSolici{:orCood,
December15, 1981.

The Departmentof the Interiordoes not
havethe authorityto imposea “plowerpriv-
ilegecharge”on aFederalPower Act licensee
utifizing a Bureau of Reclamation dam; the
Federal Energy Regulatory Commission has

the final authority to set the annual charge
for the use of the dam. Solano Itigatti Dk-
ttit, 14 FERC (CCH) 161,089, at 61,161
(1981).

The Reclamation Project Act of 1939 es-
tablishes the framework for the rental charge
to be assessed by the Secretary of Interior for
the power privilege or opportunity. Thus,
notwithstanding the provision of section 10(e)
of the Federal Power Act authorizing the Fed-
eral Energy Regulatory Commission to “fix a
reasonable annual charge” for the use of gov-
ernment dams or structures by ficensees, the
Water and Power Resources Service should
establish a charge for the lease of power pri-
vileges\falling water calculated according to
section 9(c) of the Reclamation Project Act
and such charge should be included as a com-
ponent of the reasonable annual charge spec-
ified in section 10(e), which is subject to the

appro~l Of the Secremry Of Interior. Mem-
orandum of Associate Solicitor Little to Com-
missioner, Water and Power Resources
Service, October 16, 1980.

Pages 276-277

Sec. 14. (a) [Wght of Government to take over project at expiration of
license— Payment to licens~Determination of value of project-Right
of condemnation reserved to Federal, State, and local governments.]—

* * * * *

@) [Time of applications for new licenses—Relicensing proceedings—
Federal agency recommendations of take over by Government—Stay of
orders for new licenses—Termination of stay—Notice to Con&ess.]—
No earlier than five years before the expiration of any license, the Com-
mission shall entertain applications for a new license and decide them in a
relicensing proceeding pursuant to the provisions of section 15. In any
relicensing proceeding before the Commission any Federal department or
agency may timely recommend, pursuant to such rules as the Commission
shall prescribe, that the United States exercise its right to take over any
project or projects. Thereafter, the Commission, if its [sic] does not itself
recommend such action pursuant to the provisions of section 7(c) of this
part, shall upon motion of such department or agency stay the effective
date of any order issuing a license, except an order issuing an annual license
in accordance with the proviso of section 15(a), for two years after the date
of issuance of such order, after which period the stay shall terminate, unless
terminated earlier upon mlotion of the department or agency requesting
the stay or by action of Congress. The Commission shall notify the Congress
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of any stay granted pursuant to this subsection. (41 Stat. 1071; Act of August
26, 1935, 49 Stat. 844; Act of Au~st 3, 1968, 82 Stat. 617; 16 U.S.C. $
807)

EXPLANATORYNOTE

1968 Amentient. Section 20fthe Act of thereof, and by adding subsection (b). The
August3, 1968 (Public Law90-451,82Stit. 1968 Act does not appear herein. For legi~
616) amended section 14 by inserting’’(a)” lativehistory of the Act, see H.R. Rept. No.
immediately preceding the first sentence 1643 and S. Rept. No. 1338 on S. 2445.

Page 277

Sec. 15. (a) [Reissuance of license to original licensee at expiration of
license upon such terms as authorized or required under then existing
laws and regtdations— Provision for annual renewal of license until
property is taken over by Government or a new license is issued.]—

* * * * *

b) [Issuance of licenses for non~wer use—PaYment and assumption
of contracts by a new licens~Termination of licens+Accounting and
reporting.]-In issuing any licenses under this section except an annual
license, the Commission, on its own motion or upon application of any
licensee, person, State, municipality, or State commission, after notice to
each State commission and licensee affected, and after opportunity for hear-
ing, whenever it finds that in conformity with a comprehensive plan for
improving or developing a waterway or waterways for beneficial public uses
all or part of any licensed project should no longer be used or adapted for
use for power purposes, may license all or part of the project works for
nonpower use. A license for nonpower use shall be issued to a new licensee
only on the condition that the new licensee shall, before ~king possession
of the facilities encompassed thereunder, pay such amount and assume such
contracts as the United States is required to do, in the manner specified in
section 14 hereof. Any license for nonpower use shall be a temporary license.
Whenever, in the judgment of the Commission, a State, municipality, in-
terstate agency, or another Federal agency is authorized and willing to
assume regulatory supervision of the lands and facilities included under the
nonpower license and does so, the Commission shall thereupon terminate
the license. Consistent with the provisions of the Act of August 15, 1953
(67 Stat. 587), every licensee for nonpower use shall keep such accounts
and file such annual and other periodic or special reports concerning the
removal, alteration, nonpower use, or other disposition of any project works
or parts thereof covered by the nonpower use license as the Commission
may by rules and regulations or order prescribe as necessary or appropriate.
(41 Stat. 1072; Act of August 3, 1968,82 Stat. 617; 16 U.S.C. $ 808)

EXPLANATORYNOTES

1968 A~ndment. Section3 of theAct of 616) amendedsection 15 by inserting“(a)”
August3, 1968(PublicLaw90-451,82 Stat. immediatelypreceedlng the first sentence
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thereof, and by adding subsection @). The
1968 Act does not appear herein. For legis-
lative history of the 1968 Act, see H .R. Rept.
No. 1643 and S. Rept. No. 1338 on, S. 2445.

Reference in tie Text. The Act (If August
15, 1953, exempted projects owned by States
and municipalities from the mkeover provi-

Page

sions of section 14, the records and account-
ing requirements of sections301 and 302, and
the requirement of section 4@) for a s@te-
ment of the actual legitimate original cost of
a project. The text of the 1953 Act appears
in a note in Volume I at page 276.

278

S=. 17. [Disposition of proceeds-Reclamation fund.]—

* * * * *

NOTE OF OPINION

2. Crediting of revenn= to proj~ acconnta
There is no satutory authority to credit

revenues arising under section 17 of the Fed-
eral Power Act from the non-Federal use of
public lands within Reclamation projects to
the reimbursable construction accolmts of the
Reclamation project where the nctn-Federal

use has mken pbce, once these funds have
been deposited into the Reclamation fund.
Memorandum of Acting Associate Sohcitor
Elhott to Chief, Division of Program Coor-
dlmtion and Finance, Bureau of Reclama-
tion, June 9, 1981.

Page 282

SW. 23. @) [Proj-s on navigable streams for water or power purposes
unlawful except under a permit granted prior to June 10, 1920, or a
license granted pursuant to this ad— Projects on water defined as o~er
than navigable to be licensed if interests of interstate or foreign com-
merce are involved.]—

* >k * * *

NOTE OF OPINION

1. Llcen~—Interstate power ay!item system. The “interests of commerce” re-
A Federal Power Commission license is re- ferred to in Section 23@) of the Federal

quired for the Taum Sauk pum~d storage Power Act are not limited to navigation. Fed-
project of Union Electric Company because wal Pmer Commtiswnv. Unti Electtic Comfiany,
it utilizes the headwaiters of a navibmble river 381 U.S. 90 (1965).
to generate energy for an interstate power

sm. 24.

Pages 282-283

[Power sites.]—

** :* *

NOTE OF OPINION

1. P-ission to enter and occupy Feded Power Act the Federal fiergy Regulatory
lands Commission has the exclusive authority to au-

Under sections 4(e) and 24 of tlhe Fedeml thorize a hcensee to enter and occupy Federal
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lands for the purpose of developing water
projects at governmental dams. Where the li-
censee is to ins~ll a powerplant at a Recla-
mation dam, the permission of the Water and

Page

Power Resources Service is not required. SG
luno Irrigation District, 14 FERC (CCH)
T61,089, at 61,161 (1981).

285

Sec. 30. [Exemption from licensing requirements authorized for hy-
droelectric facilities under 15 megawatts on manmade conduits.]-(a)
Except as provided in subsection (b) or (c), the Commission may grant an
exemption in whole or in part from the requirements of this part, including
any license requirements contained in this part, to any facility (not including
any dam or other impoundment) constructed, operated, or maintained for
the generation of electric power which the Commission determines, by rule
or order—

(1) is located on non-Federal lands, and
(2) utilizes for such generation only the hydroelectric potential of a

manmade conduit, which is operated for the distribution of water for
agricultural, municipal, or industrial consumption and not primarily for
the generation of electricity.
(b) The Commission may not grant any exemption under subsection (a)

to any facility the installed capacity of which exceeds 15 megawatts.
(c) In making the determination under subsection (a) the Commission

shall consult with the United States Fish and Wildlife Service and the State
agency exercising administration over the fish and wildlife resources of the
State in which the facility is or will be located, in the manner provided by
the Fish and Wildlife Coordination Act (16 U.S.C. 661, et seq.), and shall
include in any such exemption—

(1) such terms and conditions as the Fish and Wildlife Service and the
State agency each determine are appropriate to prevent loss of, or damage
to, such resources and to otherwise carry out the purposes of such Act,
and

(2) such terms and conditions as the Commission deems appropriate
to insure that such facility continues to comply with the provisions of this
section and terms and conditions included in any such exemption.
(d) Any violation of a term or condition of any exemption granted under

subsection (a) shall be treated as a violation of a rule or order of the Com-
mission under this Act. ($ 213, Act of November 9, 1978, 92 Stat. 3148;
16 U.S.C. $ 823a)

EXPLANATORYNOTE

1978 Amendment. Section 213 of the Pub the Federal Power Act by adding section 30.
Iic Utility Regulatory Policies Act of 1978 Extracts from the 1978 Act, not including sec-
(Act of November 9, 1978, Public Law 95- tion 213, appear in Volume IV in chronolog-
617, 92 Stat. 3117, 3148) amended Part I of ical order.
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PATENTS TO DISABLED SOLDIER ENTRYMEN

Pages 286-287

[Sm. 1. Homestead and desert-land entrytnen, incapacitated in World
War, may m~e final proof and rmeive patent tithout fnrfier rwla-
mation.]—RePealed.

EXPUNATORY NOTE

Act Repealed. Section 702 of the Federal 1921 (41 Smt. 1202). Extracts from the 1976
Land Policy and Management Act of 1976 Act, including section 702, appear in Volume
(Act of October 21,1976, Public kw 94-579, IV in chronological order.
90 Stat. 2787) repealed the Act of March 1,
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WATER AND POWER WORKS IN NATIONAL PARKS

Pages 288-289

[Consent of ConWess rquirti to constru~ works within limi~ of any
national park or national monument.]—

* * * * *

EXPLANATORYNOTE

Cross Refers, Hydr~leetric Proj@ in
Sequoia National Park. The Act of Decem-
ber 14, 1974 (Public hw 93-522, 88 Stit.
1660) authorized the Secretary of the Interior
to issue a permit to occupy and use lands of
the United States within Sequoia National
Park necessary for the continued operation,
maintenance and use of the hydroelectric
project known as Kaweah Number 3 Project

of Southern California Edison Company. The
Act further provides that the permit shall sp~
cifically recite that the privileges Wanted
thereby are to be exercised in accordance with
the Federal Power Act. The 1974 Act does
not appear herein. For le@slative history of
tie Act, see H,R. Rept. No. 1360 on HJ. Res.
444 and S. Rept. No. 1236 on S.J. Res. 237.
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SUNDRY CIVIL EXPENSES APPROPRIATIONS ACT FOR 1922

Page 291

[Contributed finds-Ex~nditures.]—

* * * * *

NOTm OF OPINIONS

Reimbursement 1
Limitations 2-5

Autio- programs and pu~ses 2
Autiori4 Reclamation proj-s 3

1. Reimbursement
The Contributed Funds Act authorizes the
Bureau of Reclamation to accept a contri-
bution of $5,000,000 from the Westlands
Water District to advance construction work
on the distribution system and section 9(c) of
the Reclamation Project Act of 1939 author-
izes the Bureau to offset the value of the Dis-
trict’s contribution by entering into a short-
term (approximately five years) interim water
service contract under which the District
would be charged lower than the long-term
rates. However, if the Mstrict’s contribution
is to be offset by charging it lower water rates
for the short-term, then the cost of the facil-
ities constructed with the contribution should
be included in the toml repayable actual cost
of the distribution system to the District so
that the United States, through payments
made on the distribution system contract, will
recoup the foregone water service revenues.
Memorandum of Acting Associate Solicitor
Miron to Commissioner of Reclamation,
April 16, 1968,

2. Limitations —Autionzed pro~ams and
purposes

Language in the Contributed Funds Act
which authorizes the expenditure of funds for
“any other development work . . . involving
operations similar to those provided by the
rechmation law” is not sufficient to authorize
the Bureau of Reclamation to buy supple-
mental power to augment the capacity of the
strictly limited Pick-Sloan Missouri Basin
Project through the withdrawal t>f money
from trust funds established by various pref-
erence customers, inasmuch as the Bureau has
no general authority to purchase power to
augment the capabilities of its various proj-
ects. Memorandum of Associate Solicitor Gar-
ner to Assistant Commissioner of

Reclamation, February 6, 1975, in re pro-
powl by Mid-West Electric Consumers Asso-
ciation, Inc.

The Contributed Funds Provision of the
Sundry Civil Appropriations Act of March 4,
1921, does not authorize acquisition of ad-
ditional right-of-way to expand the capacity
of the San Luis Drain. Absent independent
authorizing authority, the term “construction
works” in the Contributed Funds Provision
does not include land acquisition. The Con-
tributed Funds Provision refers to work nor-.
really already authorized for the Bureau and
to be done by the Bureau in direct relation-
ship to its own programs. Memorandum of
Associate Solicitor Hogan, March 7, 1967, to
Regional Solicitor, Sacramento in re legal is-
sues with respect to the construction of dmin-
age facilitiesfor San Luis Unit, CVp.

3.—Aufiorized Reclamation projects
The State of Texas could not use the Con-

tributed Funds Act of March 4, 1921 to con-
tribute to the United States the full cost of
the proposed, but not authorized, Choke Can-
yon Dam and, in turn, have the Federal Gov-
ernment construct the dam at the State’s
expense, as monies contributed under the Act
are to be used only to further construction of
already authorized projects. Memorandum of
Acting Associate Solicitor Roblson to Com-
missioner of Reclamation, May 22, 1972, in
re construction of water resources develop
ment projects in Texas.

Although the Bureau of Reclamation did
for some time operate the Eklutna project,
Eklutna is not a Reclamation project and is
not subject to Reclamation law. Therefore,
the Alaska Power Atilnistration may not
avail itself of the Contributed Funds Act of
March 4, 1921,41 Stat. 1404, to accept funds
from the State of Alaska for work done in
relocating an Alaska Power Administration
transmission line. Memorandum of Associate
solicitor Morthland, May 19, 1971.
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AMEND PATENTS TO DISABLED SOLDIER
ENTRYMEN ACT

Page 295

[Homestead and desert-land entrymen, incapacitated in World War,
may make final proof and r~eive patent wifiout fur~er reclamation.]—
Repealed.

EXPLANATORYNOTE

Act RepealA Section 702 of the Federal 7, 1922 (42 S&t. 492). Extracts from the 1976
Land Policy and Management Act of 1976 Act, includlng section 702, appear in Volume
(Act of October 21, 1976, Public Law 94- IV in chronolo@cal order.
579,90 Stit. 27878) repealed the Act of April
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320-323

SECOND DEFICIENCY APPROPRIATION
ACT FOR 1924

(FACT FINDERS’ ACT)

Page 318

Subs=. D. [Classification of lands— Different construction charges to
be fixed against different classes of land.]—

* * * * *

NOTE OF OPINION

1. Construction charges, non-farm in- income from the land and without regard to
come considered the landowner’s non-farm income because (1)

The imposition of an account charge, which the Secremry is merely “authorized’, not d:-
would conform the total construction charge rected, to fix different construction charges
to the landowner’s ability to pay by imposing for different classes of tand; (2) such appr~
a higher per acre charge on the owner of a tionment should be done equitably and, (3)
small suburban tract not used for commercial charges should be fixed according to the pr~
farming, is consistent with subsection, D of the ductivity of the tand only insofar as it is “prac-
Fact Finders’ Act. Subsection D should not be ticable” to do so. Memorandum of Assismnt
so strictly construed as to require {:onstruc- Solicitor Mauro to Commissioner, Bureau of
tion charges to be based solely on the acreage Reclamation, June 10, 1981.

Pages 320-323

Sub=. I. [Profits from proj- taken over by water users.]—

* * * * *

NOTES OF OPINIONS

Application of credits 1
Easement revenues 17
Power rmenues—Act of July 1, 1946 7
Recreation revenues 18

1. Application of credits
Subsection I of the Fact Finders’ .Act is not

available to the Elephant Butte Irrigation Dis-
trict because they have not taken over the
care, operation and maintenance of the proj-
ect. Memorandum of Acting Solicitor RobI-
son to Field Soticitor, Amarillo, November 8,
1972, in re disposition of miscellaneous rev-
enues from Rio Grande Project.

7. Power revenues-Act of July 1,, 1W6
The Act of July 1, 1946 not only makes

clear that under subsection I of the Fact Find-
ers’ Act power revenues are not to be distrib-
uted to individual water users after repayment

of the construction costs of the project, it also
confirms that revenues subject to disposition
under subsection I may be appfied to project
purposes after project repayment instead of
being deposited in the General Treasury as
would be required by the Hayden-O’Maho-
ney Act. The same poficy would apply to rev-
enues from grazing lands. Solicitor Melich
Opinion, M-36863, 79 I.D. 513 (August 8,
1972), in re Strawberry Valley Project, Utah.

17. Easement revenues
Revenues received by the United States,

holder of Ie@l title to Webcr Basin Project
tands, from the State of Utah for an easement
across project lands for construction of inter-
smte highway 1-80 can be paid only to the
United States and cannot be paid directly to
the Webcr River Water Users Association,
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whowilleventuallyassumeownershipof the
project,as such revenues are not within the
exceptions provided by subsections I and J of
the Fact Finder’s Act. Such revenues may,
however, be paid into the reclamation fund
and be credited to the project so as to be avail-
able to the Association for future project
work. Memorandum of Acting Associate Sol-
icitor Morthland to Regional Solicitor, Salt
Lake City, May 1, 1969, as supplemented by
Letter of Solicitor Melich to Mr. ~rl Harris,
May 28, 1969.

18. Recreation revenues
Where reclamation project grazing and

farm land has been transferred to the admin-
istration of the Forest Service for recreation
purposes pursuant to section 7(c) of the Fed-
eml Water Project Recreation Act, whether
revenues generated by recreation use should
be credited to the project by subsection I of

December 5, 1924

ACT—SUBSEC. J

theFactFinders’Act or divertedto the land
and waterconservationfund dependsupon
whethera liberalor restrictedinterpretation
is givento the preservationof existingcon-
tract rights in section 2(a) of the Land and
Water Conservation Fund Act. However,
even under the liberal interpretation, the
amount of revenue which should be set aside
for meeting the contractual commitment
should be equivalent to what had been avail-
able when the land was under grazing or farm
lease, because to apply to the contract addi-
tional revenue generated by recreational de-
velopment undertaken with appropriated
funds would constitute, in our opinion, an un-
authorized gift of Federal property. Memo
randum of Associate Solicitor Hogan to
Commissioner of Reclamation, February 28,
1967.

Page 323

Subset. J. [Moneys from sale or rental of water shall be credhed to
proj~ o; division of
charged.]—

*

1. Application of credifi

projeet to which constru~ion cost has been

* * * *

NOTES OF OPINIONS

Revenues received by the United Smtes,
holder of legal title to Weber Basin Project
lands, from the Smte of U~h for an easement
across project lands for construction of inter-
state highway 1-80 can be paid only to the
United States and cannot be paid directly to
the Weber River Water Users Asmciation,
who will eventually assume ownership of the
project, as such revenues are not within the
exceptions provided by subsections I and J of
the Fact Finder’s Act. Such revenues may,
however, be paid into the reclamation fund
and be credhed to the project so as to be avail-
able to the Association for future project
work. Memorandum of Acting Associate Sol-
icitor Morthland to Regional Solicitor, Salt
Lake City, May 1, 1969, as supplemented by
Letter of Solicitor Melich to Mr. Wrl Harris,
May 28, 1969.

Revenues from the sale or rental of surplus
water under the Warren Act continue to be
crdlted to the projector division of the proj-
ect to which the construction cost has been
charged, as provided by subsection J of the
Fact Finders’ Act, and are not diverted to the
land and water conservation fund by section
2(a) of the Land and Water Conservation
Fund Act even though project lands have
been transfemed to the administration of the
Forest Service for recreation purposes pur-
suant to section 7(c) of the Federal Water
Project Recreation Act. Revenues under sub
section J from the sale or rental of surplus
water, and revenues from entrance, admission
and recreation user fees under Section 2(a)
are derived from totilly different uses of dif-
ferent forms of property. Memorandum of
Associate Solicitor Hogan to Commissioner of
Reclamation, February 28, 1967.

Pages 325-326

Subs~. O. [Expense of Washington office and of general investigations
not chargeable to water users.]—

* * * * *
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FACT FIN:DERS’ ACT—SUBSEC. P 326

EXPLANATORYNOTE

Cross Wfmence, Nonrekbursabl.e G*. certain other investigations, surveys, and
The Act of October 29, 1971 (Public ILaw92- studies shall be nonreimbursable. The Act ap
149, 85 Stat. 416) provides that the cost of pears in Volume IV in chronological order.
general engineering and researchstudiesand

NOTE OF OPINION

1. Investigations and research ers’ Act, 43 U.S.C. 377, which provides that
The Secretary of the Interior’s authority to the cost and expense of general investi~tions

conduct research and development activity re- authorized by the Secretary shall be nonreim-
hting to the Reclamation program is imptied bursable. Memorandum of Associate Sohcitor
in the legislation authorizing his pro~m ac- Hogarr, April 14, 1967, in re authority to un-
tivities and has been expressly recognized by dertike research and development in high-
the Congress in subsection O of the Fact Find- voltage underground transmission.

Page 326

Subs=. P. [Resemation of ea~ments or rights of way.]—

* * * * *

NOTE OF OPINION

1. Federd Land PoKcy and Management by the Bureau of Land Management whether
Act of 1976 those lands are withdrawn for reclamation

Although the Federal Land Policy and purposes or not. The Fact Finders’ Act can
Management Act of 1976 dld not repeal the still be used as authority to reserve rightmf-
Fact Finders’ Act, the 1976 Act is the htest WY on public hnds withdrawn for rec}anra-
expression of Congressional intent anldshould tron purposes and administered by the Bureau
be used as the authority for grants uf rights- of Reclamation for project purposes. Memo
of-way to the Bureau of Reclamation for proj- rarrdum of Associate Soficitor Leshy to Com-
ect purposes and facihties on hnds in the Na- missioner of Rechruation, June 26, 1979.
tiond Forest System and lands administered
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360

THE OMNIBUS ADJUSTMENT ACT

Page 360

Sec. 14. [Construction charges suspended.]—

* * * * *

EXPLANATORYNOTE

Codification Omiti Subsection 14(a)(l) $610 but wasomitted from the 1976 and sub-
of the Omnibus Adjustment Act, which was sequent editions of the U.S. Code as having
added by the Act of June 23, 1932 (47 Stat. limited applicability.
331), originally was codified at 43 U.S.C.

Pages 376-387

Sec. 46. [No water delivery on new projects until contracts made by
district for payment of costs—coo~ration of s~teS—AppraiSalandSale
of lands in private ownership in excess of 160 acres—No water if owner
refuses to sell—Payment rquired before right to receive water—Pay-
ments of operation and maintenance charges annually in advance-Pub-
lic notice when water available.]—

* * * * *

EXPLANATORYNOTES

Supplementary Provision: Changes in
Acreage Lhnitations, Pricing and Gntracts.
The Reclamation Reform Act of 1982 (Title
II, Act of October 12, 1982, Public Law 97-
293,96 Stat. 1261, 1263,43 U.S.C. $$ 390aa
to 390zz- 1) makes major changes in the
acreage limitationson, the pricing of, and the
contracts for the delivery of irrigation water
from Reclamationprojects. The 1982 Act ap
pears in Volume IV in chronological order.

Supplementary Provision: Freedom from
Limitations on Value of Subsequent Sales of
Exoess Lands. Section 209(~ of the Recla-
mation Reform Act of 1982 (Act of October
12, 1982, Public Law 97–293, 96 Stat. 1261,
1268, 43 U.S.C. $ 390ii) provides that excess
lands disposed of after the date of enactment
of that Act may not receive irrigation water
unless their title is burdened by a covenant
prohibiting their sale, for a period of 10 years
after their original disposal to comply with
Reclamation law, for values exceeding the
sum of the value of newly added improve-
ments and the value of the land as increased
by market appreciation unrelated to the de-

Every of irrigation water. It further provides
that upon expiration of the terms of the cov-
enant, the title to such lands shall be freed of
the burden of any limitations on subsequent
sale values which might otherwise be imposed
by operation of section 46. The Reclamation
Reform Act of 1982 appears in Volume IV in
chronological order.

Supplementary Provision: Sale of Nonex-
cess Land Involuntarily Acquired into Ex-
wss Status. Section 224(e) of the Reclamation
Reform Act of 1982 (Act of October 12,
1982, Public Law 97-293, 96 Stat. 1261,
1272, 43 U.S.C. $ 390ww) provides that non-
excess land which is involuntarily acquired
into excess status may be sold at its fair market
value without regard to section 46, provided
that if the stitus of mortgaged land changes
from nonexcess into excess after the mort-
gage is recorded and is subsequently involun-
tarily acquired by the lender, such hnd may
be sold at its fair market value. The Recla-
mation Reform Act of 1982 appears in Vol-
ume IV in chronological order.
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hlOTU OF OPINIONS

EXC@S lands 11-50
Excess land laws 11-30

Gnstititionfllty 12
Constmction with other laws 113
Federal income tax 23
Generally 11
Payout, effect of 18
Standing to sue 16
Vested water rights 19

Ownership of excess lands 31+0
Coalescence of holdin~, involuntary

acquisition 32
Corporations 35
Generally 31
Groundwater 37
Lea-purchaso 36
Stateownership 33
Trusts and multiple ownerships 34

P~isting holdings 41-50
Anti-speculation 44
Recordable contracts 43

Repayment contracta 1-10
When required 2

2. Repayment contr~-when rquird
The Flood Control Act of 1944 cannot be

construed as a s=tutory grant to water users
in the MissouriRiver Basinof a right to have
stored watersfrom the Yellowmiland Boysen
Reservoirsreleased,withoutarepaymentcon-
tract, to augment the stream flow of the Yel-
lowstone River. No language in the Act can
be interpreted as creating such rights. More-
over, Rechmation stitutessuch as section 9(d)
of the Reclamation Project Act of 1939 re-
quire the Secretary to enter into repayment
contracts for the use of project waters. Finally,
such interpretation would be contrary to the
intent of the excess land requirements of sec-
tion 46 of the Omnibus Adjustment Act of
1926 and fundamental Reclamation law,
which require repayment contracts for water.
Enuironmtal Defense Futi, Znc.v. Mortw, 420
F. Supp. 1037 (D. Mont. 1976), affd sub
nom. Envirmmental Defense Fund, Z~ac.v. An-
dws, 596 F.2d 848 (9th Clr. 1979).

11. Excess land laws—Generally

[Nitor’s No* History of Pine Flat Dam
Acreage Limitation Controversy. In 1957
Solicitor Bennett ruled that the recbsnation
laws, includlng the acreage limitation provi-
sions, apply to contracts for irrigation water
from Pine Flat reservoir. 64 I.D. 273 (1957);
65 I.D. 525 (1957). The Attorney Geneml
concurred. 41 Op. Atty. Gen. 377 (1’958). Sol-

icitor Bennett ruled that payment does not
relieve landowners of the obligation to exe-
cute recordable contracts for excess lands as
a condition to receiving water for those hnds.
64 I.D. 273 (1957). Sohcitor Barry concurred
in 1961.68 I.D. 370 (1961).

The dispute then shifted to the courts. A
request by holders of private water rights in
the Kings River for an injunction restraining
officials of the Bureau of Reclamation and the
Corps of Engineers from operating Pine Flat
Dam in a manner that interferes with their
water rights was denied. Turner v. Kings River
Consewatims Dkttit, 360 F.2d 184 (9th Cir.
1966), The United States brought suit to en-
join the Tulare Lake Canal Company from
delivering project water to excess lands not
covered by recordable contmcts. In 1972 the
district court held the statutes did not require
this. UnitedStatesv. Tulare Lah Canal Comflany,
340 F.Supp. 1185 (E.D. Cal. 1972). The court
of appeals reversed. UnitedStatesv. Tulare Lab
Canal Company, 535 F.2d 1093 (9th Cir.
1976), cert. denied, 429 U.S. 1121 (1977). On
remand, the district court found for the
United States on the constitutional issues
raised by the defendant. The court of appeals
affirmed. United States v. Tulare Lah Canal
Company, 677 F.2d 713 (9ti Cir. 1982). On
certiorari, the Supreme Court vacated the
judgment and remanded the case with direc-
tions to dismiss it as moot. Tulare Lah Canal
Company v. United States, 459 U.S. 1095
(1983). The Supreme Court’s action was
based upon enactment of section 212 of the
Reclamation Reform Act of 1982 (Act of Oc-
tober 12, 1982, 96 Stat. 1269, 43 U.S-C.
$ 39011) which, with certain exceptions, ex-
empted lands receiving benefits from federal
water resources projects constructed by the
Corps of Engineers from the provisions of
Reclamation law. The 1982 Act appears in
Volume IV in chronolo@cal order.]

[Editor’s Note: History of Imperial Valley
Acreage Limitation Controversy. In a Feb-
ruary 24, 1933 letter Secretary Wilbur ruled
that the 160-acre limitation dld not apply to
lands in the Imperial Valley served by the All-
American Canal becau~ they had preexist-
ing water rights to Colorado River water. In
1964 Sohcitor Barry overruled this position.
71 I.D. 496 (1964). In 1967 the Justice De-
partment brought suit to enforce the 160-acre
hmitation but lost in the district court. Urshd
States v. Zmpetil Ztigatb Dtitrict, 322 F.
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Supp. 11 (S.D. Cal. 1971). Although the Jus-
tice Department did not appeal this decision,

a WOUP of Impefil Valley residen= led by
Dr. Ben Yellen of Brawley, California, filed a
protective notice of appeal and sought leave
to intervene. The district court denied per-
mission to intervene, but a panel of the court
of appeals reversed the district court, allowed
intervention, and validated the protective n~
tice of appeal. See order of August 6, 1973
reprinted at 559 F.2d 543. Subsequently, the

aPPeals $ourt reversed the district court on
the merits and held that the 160-acre limit

aPPlies to ImPefial valley lands. United States
u.Impe%l Irrigation Disttict, 559 F.2d 509 (9th
Cir. 1977), modified, 595 F.2d 524 (9th Cir.
1979), affirmed on rehearing, 595 F.2d 525
(9th Cir. 1979). The following year the Su-
preme Court reversed the court of appeals,
holding that the 160-acre limit did not apply
to the 424,145 acres of land in the Imperial
Valley that had “present perfected rights” to
irriwtion water in 1929. B~ant v. Yellen, 447
U.~ 352 (1980).

Related Iitimtion was filed by the Yellen~- .-_-–
group in 1969 to compel the interior De-
partment to enforce the residency require-
ment of section 5 of the Reclamation Act
against Imperial Valley hnds receiving water
through the All-American Canal. The district
court first ruled in the plaintiffs’ favor on a
motion for partial summary judgment, Yellen
v. Hicbl, 335 F. Supp. 200 (S.D, Cal. 1971),
and reafirmed this ruling following a trial on
the merits. tillen v. Hichl, 352 F. Supp. 1300
(S.D. Cal. 1972). The appeal from this deci-
sion was consolidated with the appeal from
the acreage limitation decision. The court of

aPPals vacated the residency decision on the
grounds that the plaintiffs lacked s~nding to
sue. United Stites v. Imperial Irrigation Disttit,
559 F.2d 509, 516-20 (9th Cir. 1977).]

Section 46 of the Omnibus Adjustment Act
establishes restrictions on the use of water
available only because of the construction of
the facilities financed by the Government.
Congress had the power to authorize such
projects and to impose reasonable conditions,
such as the acreage limitation, relevant to the
Federal interest in the project and to the over-
all objectives thereof. Unitid Sta&s v. Tulure
hh Canal Co., 677 F.2d 713 (9th Cir. 1982),
cert. granted,judgment vacated,and case re-
manded, with directions to dismissas moot
sub nom. Tulare Lab Canal Co. v, UnitedStates,
459 U.S. 1095 (1983). [Editor’s Note: The
Supreme Court’s action was based upon en-

actment of section 212 of the Reclamation Re-
form Act of 1982 (Act of October 12, 1982,
96 S@t. 1269,43 U.S.C. $ 39011) which, with
cermin exceptions, exempted binds receiving
benefits from Fedeml water resources proj-
ects constructed by the Corps of Engineers
from the provisions of Reclamation law. The
1982 Act appears in Volume IV in chrono-
logical order.]

It is a basic goal of the Reclamation bws to
create family-sized farms in areas irrigated by
Federal projects. It is also a basic goal of the
Reclamation laws to secure the wide distri-
bution of the substantial subsidy involved in
Reclamation projects and limit private spec-
ulative gains resulting from the existence of
such projects. Public lands on Reclamation
projects are made subject to entry under the
homestead laws in tracts of 160 acres or less
in order to preserve the public domain for
actual settlers. Similarly, the 160-acre limita-
tion and the requirement in section 46 of the
1926 Act that excess lands be sold at prices
excluding enhancement of value from the ex-
istence of the project were intended to effect
the breakup of large tracts of private’ lands
on Reclamation projects and assure the re-
distribution of such lands in small tracts at
nonspecuhtive prices. United States v. Tulare
Lah Canal Company, 535 F.2d 1093, 1119
(9th Cir., 1976), reversing 340 F. Supp. 1185
(E.D. Cal. 1972), cert. denied. 429 U.S. 1121
(1977). ‘

Private irrigation diversions (those under-
taken or financed indeDendent]v of Federal
Reclamation bw) from’ main-st~m Corps of
~gineers reservoirs on the Mismuri River
and the Columbia River System are subject
to Federal Rechtnation hw, including the
“excess lands” provisions of section 5 of the
Recbmation Act of 1902 and section 46 of
the Omnibus Adjustment Act of 1926, and
the water service contract requirements of
section 9(c) of the Reclamation Project Act of
1939, unless (1) the private diverter’s water
supply does not depend on the existence or
operation of Federal project facilities at any
time during the irrigation season, and (2) the
diversion does not interfere with the author-
ized purposes of the Federal project. Letter
of April 27, 1970 from the Secretary to the
Governors of ten States.

12.+nstitutionfllty
Since water users have no vested right to

be relieved of acreage limitations by paying
an allocable share of project construction
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costs, imposition of acreage imitations did
not deprive them of a right without due pr~
cess of law. United States u Tulare Lah Canal
Co., 677 F.2d 713 (9th Cir. 1982), cert.
granted, judgment vacated, and case re-
manded with directions to dismiss as moot sub
nom. Tulare hb Canal Co. v. UnitedStates, 459
U.S. 1095 (1983). [Editor’s Note: The Su-
preme Court’s action was based upoIn enact-
ment of section 212 of the Reclamation
Reform Act of 1982 (Act of October 12,
1982,96 Stat. 1269,43 U.S.C. $ 3901J)which,
with ceruin exceptions, exempted hnds re
ceiving benefits from Federal water resources
projects constructed by the Corps of Engi-
neers from the provisions of Recbunation law.
The 1982 Act appears in Volume IV in chron-
ological order.]

Differing conditions in different geo-
graphic areas may provide a reasonable basis
for different legislative treatment. Territorial
uniformity is not a constitutioml prer~quisite.
Therefore, since the Rechmation statues are
a rational legislative response to climatic dif-
ferences between the western region and the
remainder of the nation and provision for
acreage limitations is a reasonable means of
furthering the public purposes underlying
these statutes, the fact that the acreage limi-
tations are inapplicable east of the 100 degree
meridian does not deny farmers west of that
meridian equal protection of the laws. United
States v. TuGareLah Canal Co,, 677 F.2d 713
(9th Cir. 1982), cert. granted, judgnnent va-
cated, and case remanded with directions to
dismiss as moot sub nom. Tulare Lah Canal
Co. v. United States, 459 U.S. 1095 (1983).
[Editor’s Note: The Supreme Court’s action
was based upon enactment of sectiorl 212 of
the Reclamation Reform Act of 1982 (Act of
October 12, 1982, 96 Stat. 1269, 43 U.S.C.
$ 39011) which, with certain exceptions, ex-
empted hnds receiving benefits from Federal
water resources projects construct by the
Corps of Engineers from the provisions of
Reclamation law. The 1982 Act appears in
Vohsme IV in chronological order.]

13,—Construction with other laws
Supreme Court decisions holding that, in

view of section 8 of the Reclamation Act of
1902, a smte may impose conditions on the

. .
aPProPrlatlon and distribution of ~ter in a
Federal Reclamation project which are not in-
consistent with Congressional directives re-

specting tie project, cal~forn~ V.United states,
438 U.S. 645 (1978), and that rights to water
from the Colorado River that had been ac-

quired in accordance with State laws and ex-
ercised by actual diversion and apphcation of
a specific quantity of water to a defined area
of land before the effective date of the Boul-
der Canyon Project Act were not subject to
the 160-acre hmitation, B~nt v. Ellen, 447
U.S. 352 (1980), did not alter the conclusion
that Congress intended by section 8 of the
Flood Control Act of 1944 to make the
acreage limitations of reclamation kw, includ-
ing those imposed by section 46 of the Om-
nibus Adjustment Act, apply to private lands
receiving irrigation benefits from the Pine
Fht Project. Although section 8 of the 1902
Act is applicable generally to the Pine Flat
Project, the issue resolved in Calfomia was
not the same as the issue involving the Pine
Flat Project; the Court in Calfomti expressly
reafirmed an earlier holding that despite sec-
tion 8 of the 1902 Act, the acreage limitations
in section 5 of that Act preempt contrary
State hw and there is no reason why the
acreage hmitation in section 46 of the Om-
nibus Adjustment Act should have a different
effec~ and there is no exception in the Flood
Control Act of 1944, applicable to the Pine
Flat Project, equivalent to section 6 of the
Boulder Canyon Project Act which the Court
in B~nt read as exempting “present per-
fected rights” from the acreage limitations.
United Statesv. Tulare Lati Canal Co., 677 F.2d
713 (9th Glr. 1982), cert. ~nted, judgment
vacated, and case remanded with directions
to dismiss as moot sub nom. Tulare Lak Canal
Co. v. United States, 459 U.S. 1095 (1983).
[Editor’s Note: The Supreme Court’s action
was based upon enactment of section 212 of
the Reclamation Reform Act of 1982 (Act of
October 12, 1982, Pubfic bw 97-293, 96
S~t. 1269,43 U.S.C. $ 39011)which, with cer-
tain exceptions, exempted lands receiving
benefits from Fedeml water resources proj-
ects constructed by the Corps of Engineers
from the provisions of Reclamation law. The
1982 Act appears in Volume IV in chrono-
logical order.]

The legislative Klstory of section 8 of the
Flood Control Act of 1944 shows that the
Recbunation laws, including the acreage tim-
itations of section 46 of the Omnibus Ad-
justment Act of 1926, apply to the Pine Flat
project even though no irrigation works are
constructed by the Secretary of the Interior.
UntiedStatesv. Tulare Lab Canal Cmpany, 535
F.2d 1093, 1099-1118 (9th Clr. 1976), re-
versing 340 F. Supp. 1185 (E.D. Cal. 1972),
cert. denied, 429 U.S. 1121 (1977).
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The perfected water right to Colorado
River water decreed pursuant to section 6 of
the Boulder Canyon Project Act to the Im-
perial Irrigation District in Arima v. Cal~or-
rcti, 439 U.S. 419 (1979), for the irrigation of
424,145 acres of land and related uses, may
be exercised by it without regard to the land
limimtion provisions of section 46 of the Om-
nibus Adjustment Act of 1926. Buant v. Yellen,
447 U.S. 352,368-78 (1980), reversing United
States v. Imperial Ir~atwn ~ttict, 559 F.2d
509 (9th Clr. 1977) and Sohcitor Barry Opin-
ion, 71 I.D. 496 (1964).

Residency upon the land remains a condi-
tion of the receipt of Federally subsidized ir-
rigation water derived from Reclamation
projects. Section 46 of the Omnibus Adjust-
ment Act of 1926 substituted the system
whereby irrigation districts supptied water to
individual irri~tors for the sale of water
rights directly to landowners. Section 46 was
not, however, intended by Congress to im-
pliedly repeal the residency requirement of
section 5 of the Reclamation Act of 1902, for-
bidding the sale of water rights “to any hnd-
owner unless he be an actual bona fide
resident on such land, or occupant thereof
residing in the neighborhood of said land,”
Effect should be given to both section 5 of
the 1902 Act and section 46 of the 1926 Act,
asthere is no repugnancybetween them. The
1915 and 1916 administrativedecisions, in-
terpretingthe Act of August 9, 1912, to mean
thatresidencywas only a condition of the ap-
pli~tion for tie delivery of water and that
this requirement ceased when final water
right certificates were issued, are erroneous
and are overruled. Solicitor Krulitz Opinion,
M-36919 (December 6, 1979). [Editor’s Note:
Section 211 of the Recbmation Reform Act
of 1982 (Act of October 12, 1982, Public Law
97-293, 96 Stat. 1269, 43 U.S.C. $ 390kk)
removed residency as a prerequisite for defiv-
ery of irrigation water made available from
the operation of Reclamation projects. See
also 43 CFR $426.14. The 1982 Act appears
in Volume IV in chronolo@cal order.]

The Flood Control Act of 1944 cannot be
construed as a smtutory grant to water users
in the Missouri River Basin of a right to have
stored waters from the Yellowtail and Boysen
Reservoirs released, without a repayment con-
tract to augment the stream flow of the Yel-
lowstone River. No language in the Act can
be interpreted as creating such rights. More-
over, Reclamation statutes such as section 9(d)
of the Reckunation Project Act of 1939 re-

quire the Secretary to enter into repayment
contracts for the use of project waters. Finally,
such interpretation would be contrary to the
intent of the excess land requirements of sec-
tion 46 of the Omnibus Adjustment Act of
1926 and fundamental Reclamation law
which require repayment contracts for water.
Entironmenhl Defense Fund, Inc. v. Morton, 420
F. Supp. 1037 (D. Mont. 1976), af~d sub
nom. Environmental Defense Fund, Inc. v. An-
d-, 596 F.2d 848 (9th Cir. 1979).

16.—Stan&ng to sue
Congress enacted the Reclamation laws to

provide small farmers with small tracts of land
at nonspeculative prices. Therefore, a group
of small farmers and would-be farmers has
standing to request a preliminary injunction
directing the Secretary of the Interior and the
Commissioner of Reclamation to initiate pub-
lic rule making proceedings as to criteria and
procedures for approval of excess land sales,
Natianal Land fir People, Znc. v. Bureau of Rec-
lawtion, 417 F. Supp. 449 (D.D.C. 1976), and
to resist a challenge to such rules on environ-
mental grounds, Cmn~ of Fremo v. Andw,
622 F.2d 436 (9th Cir. 1980).

Residents of the Imperial Valley desiring to
purchase excess lands that would likely be-
come avaihble at less than market prices if
the acreage Iimititions of section 46 of the
Omnibus Adjustment Act of 1926 were en-
forced, have standing to appeal the District
Court’s decision refusing to enforce the
acreage limitations. BUant v. Yellen, 447 U.S.
352, 366%8 (1980), ~lrming United States v.
Zmpetil I~atwn Dtitriet, 559 F.2d 509, 520-
524 (9th Cir. 1977) and 595 F.2d 525, 527-
28 (9th Cir. 1979).

A group of small hmily farmers who do not
receive water from the State Water Project
and who do not allege particuhrized injury
caused by the defendants’ action and redress-
able by the requested relief lack standing to
challenge the non-application of the 160-acre
limitation to the State service area of the San
Luis project. Bwhr v. Morton, 541 F.2d 1347
(9th Cir. 1976).

18.—Payou~ effect of
An administrative exemption from enforce-

ment of the excess land laws is authorized un-
der the provisions of former Sohcitor Barry’s
1961 Opinion, M-36634, 68 I.D. 370,405
(1961) where: (1) all construction costs of
projects owing under a repayment contract
had been paid out; (2) a general pattern of
family sized ownership of farms had been e+
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tablished within an irrigation distri(ct, except
for one large 3,634 acre parcel operated as a
family business by a hrge number of family
members; and (3) many landowners kd con-
tracted with the Government on the strength
of an invalidated 1947 Solicitor’s Opinion to
prepay their construction charges and be re-
leased from the excess hnd laws. The removal
of the acreage limitation provisions of the ex-
cess land laws is not automatic upon the full
payment of construction charges, but.depends
upon a discretionary finding by the Secretary
of the Interior that a pattern of family sized
farms had been established. After the terms
of the excess hnd law are lifted, owners are
efigible to receive project water for their for-
mer excess holdings on an unrestricted basis.
Letter of Secretary Andrus to Wayne P. Cun-
ningham, memorandum to Assistant Secre-
tary, and option paper, August 10, 1979, re
Elephant Butte Irrigation District, New Mex-
ico.

Owners of excess lands receiving project
water may not avoid the obligation to execute
recordable contracts providing for the sale of
their excess lands at ex-project prices by pre-
paying their skre of construction charges.
UnitedStatesv. Thre Lak Canal Cmpan9, 535
F.2d 1093, 1118-1144 (9th Cir. 1976), re-
versing 340 F. Supp. 1185 (E.D. Gil. 1972),
cert. denied, 429 U.S. 1121 (1977).
19.—Vested water rights

The petiected water right to Colorado
River water decreed pursuant to section 6 of
the Boulder Canyon Project Act to the Im-
perial Irrigation District in Atimna u. Caltfir-
nia, 439 U.S. 419 (1979), for the irrigation of
424,145 acres of land and related uses, may
be exercised by it without regard to the land
limitation provisions of section 46 of the Om-
nibus Adjustment Act of 1926. BVant u. Yellen,
447 U.S. 352,368-78 (1980), reversing United
States v. Impetial Irrigation &ttit, 559 F.2d
509 (9th Cir. 1977) and Solicitor Barry Opin-
ion, 71 I.D. 496 (1964).

28.—Federal income tax
Sales of excess land will not be deemed to

be a sale of property held by the ta~xpayer
primarily for sale in the ordinary course of
business by reason of any of the following (1)
the seller signed one or more recordable con-
tracts; (2) land is sold in parcels of 160 acres
or more; (3) the seller engages in sallespro-
motion activities. Letter from Commissioner
of Internal Revenue Cohen to Secretary
Udall, April 16, 1968, in re dispositiom~of ex-

cess lands to conform to the Federal Recla-
mation bws.

The 1954 Internal Revenue Code extended
the provisions of the Federal income tax laws
respecting invohmmry conversions of prop
erty to sales of land made to conform to the
excess land provisions of the Reclamation law.
If a property, located within an irrigation
project, is sold or otherwise disposed of to
conform with the acreage limitation provi-
sions of Reclamation law, the disposal shall be
treated as an involuntary conversion for Fed-
eral tax purposes. The period for replace-
ment of excess land disposed of under a
recordable contract ends one year after the
close of the first taxable year in which any
part of the gain is realized from such roles.
The District Director of Internal Revenue is
authorized to grant an extension of the re-
phcement period upon the tixpayer showing
a reasonable cause for not being able to re-
place the converted property within the re-
quired time. The mere fact that excess lands
are disposed of pursuant to a recordable con-
tract does not necessarily mean that these
types of lands were held primarily for mle to
customers in the ordinary course of business.
Letter from Commissioner of Internal Rev-
enue Cohen to Secretary Udall, February 12,
1968, in re tax rulings regarding sales and
other dispositions of land in order to conform
to the acreage provisions of the Federal Rec-
lamation Iaws.

31. Ownership of excess Iands-Generdly
If the holdings of any one landholder on all

Reclamation projects exceed 160 acres, the
landowner shall be deemed to be an excess
landholder. Given its purpose and legisbtive
history, there can be no doubt that section 5
of the Reclamation Project Act of 1902,
which forbids the sale of the right to use water
for land in private ownership for a tract ex-
ceeding 160 acres, imposes a limitation de-
termined by holdings located on all projects.
While the Bureau of Reclamation permitted
landowners to receive Reclamation water up
to 160 acres in each of the various Reclama-
tion projects after the enactment of the Om-
nibus Adjustment Act of 1926, Congress
never approved this practice. Congress has al-
ways intended that landholdings of any one
landowner in excess of 160 acres be deemed
excess holdings, no matter in which districts
or projects they are located. Sohcitor Krulitz
Opinion, M-3691 9 (December 6, 1979).
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32.—tialewence of holdings, involuntary
acquisition

Where, as a result of a divorce decree, the
wife quitclaimed her one-half interest in
310.4 acres, the wife’s interest in the property
did not come within the Act ofJuly 11, 1956,
which allows water service not to exceed five
years without regard to the acreage Iimitition
where land is acquired by foreclosure, or
other process of law, by conveyance in sak
faction of mortgages, or by inheritance or de-
vise. Accordingly, the husband acquired his
wife’s interest in the 310.4 acres into excess
status and he holds 150.4 acres in excess sta-
tus. If water service to the 150.4 acres of ex-
cess land is to be eligible for project water in
the hands of the purchasers, the land must be
sold at a price not reflecting project benefits
in accordance with section 46 of the Omnibus
Adjustment Act. Memorandum of Associate
Solicitor Leshy to Commissioner, May 30,
1980, in re request for sale price approvd—
Gene D. Reichert and Reiehert Farms, Inc.,
to Duane D. and June M. Roechs—Columbia
Basin Project, Washington.

If bnd which formerly was excess and was
sold into nonexcess status with Secretarial ap-
proval of the price before the Solicitor’s Opin-
ion of May 18, 1979, 86 I.D. 307, is thereafter
acquired involuntarily into excess status, no
approval of the price is required if it is sold
within five years of the date of involuntary
acquisition, but price approval is required if
it is sold after five years. If formerly excess
landwhichwassold into nonexcessstatuswith
Secretarialprice approvalafter May 18, 1979,
is thereafter acquired involuntarily into ex-
cess status,price approval is required for the
sale whenever it occurs. This approach fairly
bahnces the purpose of the July 11, 1956 Act,
with the Congressional intent of limiting spec-
ulation in lands served with project water and
precludes the possiblfity of windfalls accruing
to those who involuntarily acquire formerly
excess land into excess smtus. Memorandum
of Solicitor Krufitz, August 7, 1979, supple-
mented by Memorandum of Associate Sohc-
itor Leshy, January 17, 1980, in re control of
the sale price of formerly excess bnd invo-
luntarily acquired into excess status.

Where five brothers became excess land-
owners upon the death of their mother, who
herself was an excess landholder, they were
entitled, pursuant to the Act ofJuly 11, 1956,
70 Stat. 524, to the temporary delivery of
water only with respect to the portion of their
mother’s holdings which were nonexcess in

her hands. They were not entitled to receive
temporary water service for the portion of
each of their holdlngs representing excess
lands held by their mother during her fife.
Congress did not intend to put the heir in a
better position than the testxtor had enjoyed.
The brotiers could not execute recordable
contracts upon the portion of their holdings
which became excess upon inheritance, ims-
much as initial delivery of water from the
project had begun prior to the time that the
brothers had inherited the land. Memorart-
dum of Associate Solicitor Morthland to A>
sistant Regional Solicitor, Sacramento,
September 30, 1969, in re excess lands: ap-
plication of section 1 of the Act of July 11,
1956 to lands inherited by Thomas Perez, et
al. (Westlands Water District).

The purpose of the Act of July 11, 1956
(70 Stat. 524), which amended section 3 of
the Act of August 9, 1912 and section 46 of
the Act of May 25, 1926, was to allow delivery
of water for five years to excess lands invo-
luntarily acquired by foreclosure, inherimnce,
or devise. Under both the 1912 Act and 1926
Acts, during the five-year period from the ef-
fective date of acquisition, the mortgagee,
heir, or devisee is given the opportunity to
unburden itself of holdlngs acquired in this
manner just as if they were non+xcess. There
is no requirement of the 1912 Act as so
amended that lands acquired in the manner
described ever be sold at a price approved by
the Secretary. Under the 1926 Act as
amended, at the end of the five-year period,
the price at which the land subject to the 1926
Act is sold must be approved by the Secretary.
During the first five years, under hat Act,
there is no requirement that the Secre@ry ap
prove the price at which lands involuntarily
acquired are sold. Memorandum of Deputy
SoIicitor Weinberg to Regional Solicitor, Sac-
ramento, December 15, 1967, in re price ap
proval of excess land sold by mortgagee after
foreclosure.

33.—State ownership
The acreage limitation provisions of the

Reclamation bw have no apphcation to lands
owned by the State of California in its Im-
perial Water Fowl Mamgement Area. United
Statis v. Impe%l Ir~aitin Dkt+t, 595 F. 2d
524 (9th Cir. 1979),

The United States District Court may en-
tertiin an action by the State of Washington
alleging that government officials violated the
Federal Reclamation laws by refusing to de-
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fiver project water to more than 160 acres of
State school lands, where the amount in con-
troversy is less than $10,000. State of Wash-
ington v. Udall,417 F. 2d 1310 (9th G[r. 1969).

34.—Trusts and mdtiple ownerships
A partnership, even though willing to ex-

ecute a recordable contract for its excess land
holdings, would not meet the requirement in
the January 16, 1975, joint memorandum of
Commissioner Stamm and Associate Solicitor
Gamer holding that multiple ownership ar-
rangements should only be approved if (1)
there is a family relationship among the per-
sons holding a beneficial interest therein or
(2) the effect thereof is to break up Lirge land
holdings, where the only interest of investors
in the partnership would be in dividends and
profits received. Memorandum of Commi&
sioner Stamm to Regional Director, Sacra-
mento, January 28, 1977, in re Tri-Valley
Water District—request for review of part-
nership agreement-Sun Dial Groves.

A limited partnership receiving water ser-
vice for 676.83 acres prior to a 1975 De-
partmental decision whid permitted service
to excess lands held by a partnership only if
there was family relationship among the per-
sons having beneficial interests in tie multiple
ownership or if the effect of partnership hold-
ings would be to break up large excess land
holdlngs under recordable contract would not
be entitled to water for an additional 200
acres purchased subsequent to the 1975 de-
cision. The partnership would be entitled to
continue to receive water for all 676.83 acres
in accordance with criteria in effect prior to
the 1975 decision. It is Departmental policy
not to revoke previously acknowledged eli-
gibility even if the Department’s subsequent
interpretations of law were to cast dc,ubt upon
whether ownership arrangement were in
comphance with the law. Memorandum of A*
sociate Solicitor Tidwell to Regional Solicitor,
Sacramento, September 2, 1976, in re Excess
hnd role-United California Bank to Larna-
nuzzi and Pantaleo, a limited partnership-
Deknofirlimart Irrigation District.

A father may not, consistent with the 160-
acre limitation, act as trustee in a trust in
which hls minor child is the beneficiary. Mem-
orandum of Associate Solicitor Tidwell to
Field Solicitor, Boise, July 2, 1976, in re trust
for Holly Hirai, a minor.

So long as the grantor does not use the trust
arrangement in an attempt to circumvent the
160-acre limitation, he is free to dlspse of his
property as he sees fit. Memorandum from

Commissioner Stamm to Regional Director,
Sacramento, August 18, 1975, in re use of
trusts in satisfaction of recordable contract re-
quirement under Reclamation law.

An arrangement whereby a corporation
would, first, act as broker for the sale of excess
lands to absentee owners purchasing for in-
vestment purposes and, second, actually farm
the bnd, should be rejected as contrary to the
long-standing tradition of administering the
excess land bws to encourage family-sized
farms. In the future, management agree-
ments filed by a smmagement firm in behalf
of clients should be rejected outright. In or-
der to qualify, a plan must assure to the pur-
chaser the benefits of ownership, including
the right to sell, lease, or farm the land and
to fire the manager, and not be burdened with
side arrangements which dilute ownership
rights of purchasers. Joint Memorandum of
Commissioner Stimm and Associate Solicitor
Gamer to the Regional Director and Regional
Solicitor, Sacramento, June 30, 1975, in re
promotion schemes to convert excess lands
into nonexcess status.

The joint memorandum of the Commis-
sioner of Reclamation and the Associate SOl-
icitor, Energy and Resources, dated January
16, 1975, permitting multiple ownership
where there is either a family relationship or
to facilitate the breaking up of large holdings
subject to a recordable contract, apphes to
multiple holdings of 160 acres or more. To
prevent circumvention of the 160-acre limit,
where delivery of water is requested by a lim-
ited partnership whose general partner will
be acting as general partner for more than
one Emited partnership and for lands em-
bracing more than 160 acres, those charged
with reviewing the arrangement should assure
that upon a majority vote the hmited partners
could remove a general partne~ termimte
the partnership, amend the agreemen~ and
sell all partnership assets. Joint Memorandum
of Commissioner Stamm and Associate Sol-
icitor Gamer to the Regional Director and
Regional Solicitor, Sacramento, June 11,
1975, in re multiple ownerships of nonexcess
lands.

A growing number of proposals for the use
of trusts in the disposal of excess knds have
had as their purpose to attract investors whose
only interest is profit from the operation of
farms. Had they been accepted, the abandon-
ment of the concept of family-sized farms,
which under Reclamation law is the purpose
of the 160-acre limitation, would have ensued.
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In the future, multiple ownerships should not
be approved unless (1) there is a family reh-
tionship among the persons having beneficial
interests in the multiple ownership or (2) the
effect of approving a multiple ownership of
lands, presently subject to recordable con-
tracts, is to break up large excess land hold-
ings and the persons who are to participate as
beneficiaries are identified at the time the
plan is presented for approval of the Depart-
ment of the Interior. Joint Memorandum of
Commissioner Stimm and Associate Solicitor
Gamer to Regional Director and Regional
Solicitor, Sacramento, Janua~ 16, 1975, in re
excess lands-policy governing approval of
multiple ownerships.

A proposal by a promoter to acquire lands
to be served with water supplied from a Fed-
eral Rechmation project and delivered by the
Madera County Irrigation District and sub
divide it into 16@acre units to be operated as
a limited partnership with sale of interests
therein to persons having no interest in farm-
ing other than as an investment is not con-
sistent with the purpose and substance of the
Federal Rechmation laws. The proposal must
be rejected for the same reason as that given
by the Solicitor onJuly 13, 1973 in connection
with the trust proposal of Agri-Lands, Ltd.
Memorandum of Solicitor Frizzell to Re-
gional Solicitor, Sacramento, November 27,
1973, in re excess land —American Agro-
nomic Pacific Division, Inc.—limited part-
nerships.

The scheme of dissolution of excess lands
located within the Wesdands Water District
whereby various 160-acre tracts would be sub
divided into thousands of individual trusts,
and offered to the public for investment in
the same manner that corporate stock on in-
terests in investment trusts is sold, is not the
type of ownership of irrigable land that falls
within the scope of the ownership and acreage
restrictions of Reclamation law. Since the
group of trusts envisioned in the proposal
would be similar to a single corporation, the
rule applicable to corporations and limiting
them to no more water than necessary to ir-
rigate 160 acres of land would be applicable
no matter how much acreage would be ac-
cumulated under the proposed group of
trusts. Letter from Solicitor Frizzell to Mr. B.
Marian Den Hartog, Trustee, Fresno, Cali-
fornia, July 13, 1973, in re Agri-Lands,
Ltd.—irrevocable trusts.

Where land is held in trust for 15 separate
ownership interests, but each beneficiary’s

right to possession is subject to the approval
of owners of not less than 66~/s% of the ben-
eficial interest in the trust property, the trust
does not qualify as an appropriate device for
the holding of excess land. The beneficial in-
terest is not an “ownership” interest within
the meaning of either section 46 of the Om-
nibus Adjustment Act or the Small Recla-
mation Projects Act. Memorandum of Acting
Associate Solicitor Davis to the Regional Sol-
icitor, Los Angeles, April 22, 1970, in re ex-
cess acreage receiving irrigation benefits
under Small Reclamation Projects Act—&st-
ern Municipal Water District, California—
Wolfskill Trus~ afimed, Letter of Associate
Solicitor Morthland to Willi~ M. Fis&back,
May 11, 1971.

The role, at a price approved by the Bureau
of Reclamation, to 17 individuals, as trustees
and tenants in common, of 2,193 acres held
by a brge landowner subject to recordable
contract, was acceptable if the operating
agreement between the purchasers and a
farming corporation did not limit the right of
the latter to partition their holdlngs. Memo-
randum of Associate Solicitor Miron to Re-
gional Solicitor, Sacramento, March 3, 1969,
in re sale of land owned by DiGiorgio Cor-
poration-Arvin-Edison Water Storage Dis-
trict.

An arrangement whereby excess land hold-
ings held by a corporation would be sold to
eligible owners in tracts of 160 acres or less
but combined to be farmed for a five-year
term by a farm management company for or-
chard purposes accords with Reclamation law
and administrative policy. The Department
has heretofore acquiesced in the practice of
combining non-excess holdings under a single
lease for management purposes. The fact that
some shareholders of the company managing
the farm operation may be among the persons
acquiring the excess landholdings of the cor-
poration is no obstacle to the approval of the
transaction. Memorandum of Associate Sol-
icitor Miron to Regional Solicitor, Sacra-
mento, Jan~ry 30, 1969, in re sale of excess
land, Arvin-Edison Water Storage District.

The Secretary of the Interior may permit
the execution of recordable contracts as to 63
acres of the 223 acres held by a partnership
and deemed by the Bureau of Reclamation to
be non-excess holdlngs, prior to a 1965 ruling
of the Solicitor declaring only 160 acres
thereof to be non-excess lands. There is dis-
cretionary authority in the Secretiry to ratify
the sale at the price at which the 63 acres
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deemed excess land bad been sold, if the wle
had been consummated prior to the 1965 rul-
ing. If these lands had not been sold~prior to
the ruling, the Secretiry must approve the
purchase price. Memorandum of Aociate
Solicitor Miron to Regional %licitc~r, Sacra-
mento, November 12, 1968, in re excess
lands, execution of recordable contracts.

Where land is held in tenancy in common,
the temnt with the largest undivided interest
is the key to calcuhting the totall eligible
acreage that can receive water, because no
tenant may enjoy the benefit of more than
160 eligible acres. Memorandum of Associate
Solicitor Miron, October 9, 1968.

A trust agreement, faifing to qualify under
existing criteria, could be modified so as to
be acceptable if the trustee, holding 238.01
acres, subjects the 78.01 acres thereof
deemed excess to a recordable contract and
within ten years conveys a one-third interest
in the trust, including the 78.01 acres of ex-
cess lands, to the oldest child when l:he latter
reaches age thirty. This would leave the re-
maining land in trust eligible to receive water
for the use of the two remaining bent:ficiaries.
Memorandum of Solicitor Weinberg to Re-
gional Solicitor, Sacramento, June 1.7, 1968,
in re Jone~Smith Trust Agreement-West-
Iands Water District, Central Valley Project.

There is no objection to spendthrift trusts
when the trust corpus is 160 acres or less and
there is no more than one beneficiary. Should
the trust exceed 160 irrigable acres the trust
would not comply with the excess land hw
requirements. Spendthrift provisions are not
normally acceptable in trusts of more than
160 acres and with several beneficiaries, as
they detract from the beneficiary’s right of
alienation and partition. Spendthrift provi-
sions in a multiple beneficiary trust may, how-
ever, be considered as to any given beneficiary
if adequate justification is shown, such as the
beneficiary’s incompetence. The melre lack of
confidence of a parent in the maturity of his
children to hande property does not justify
relaxation of the fundamental statutory re-
quirement of ownership contained in section
46 of the Omnibus Adjustment Act of 1926.
Memorandum of Deputy Solicitor Weinberg
to Regional Solicitor, January 22, 1968, in re
Proposed trust involving excess kuld—Clif-
ford Koster Hospital Water District-Delta-
Mendota Canal, Central Valley Project.

The transfer of 1909 acres of excess lands
held by a family corporation in 26 undivided
interests to 26 newly formed corporations,

where each of the 26 shareholders of the par-
ent corporation was given all of the stock of
one of the new corporations and the parent
corporation was dissolved, and the new cor-
porations contracted with an unincorporated
business entity to mamge the farm operation,
complies with the three principles of SoEci-
tor’s Opinion, M-36729, April 22, 1968,
where no fmdulent purpose to evade the 16&
acre limitation exists. Memorandum of AS
sociate Solicitor Morthland to Regional Sol-
icitor, Sacramento, in re recordable contracts
of Perelli-Minetti Corporation.

35.~rporations
The General Accounting Office would have

no legal basis to challenge the plan of the Bu-
reau of Reclamation to permit large land-
holding corporations, required by recordable
contract to dispose of thousands of acres of
excess land at the end of a ten-year period,
to dispose of excess holdlngs withtn the ten-
year period in a stepdown process (sales of
5,000 acre tracts to purchasers of 1,000 acre
tracts, who would subdivide the lands into 160 .
acre tracts). Assuming that the Secretary of
the Interior carries out hls duty to approve
the prices at which lands may be sold during
the ten-year period, land speculation would
not be permitted in the planned phased dis-
posal of the large corporate landholdings.
There is no requirement that excess land
holders sell excess landholdings into small
farms as soon as possible. Letter from Comp
troller General Stits to Congressman B. F.
Sisk, E169126, September 18, 1974, in re
disposal of excess lands in the Westlands
Water District.

When there is no recordable contract ap
phcable to excess lands held by a closely-held
corporation, the existing rules attributing
land ownership to its stockholders will be en-
forced so that corporate ownerships cannot
be used to circumvent the excess land hw.
Memorandum of Acting Sohcitor Long to Re-
gional Solicitor, Sacramento, March 19, 1974,
in re stock transfers in a closely-held cow
mtion owning excess lands subject to a re-
cordable contract under Reclamation law.

The scheme of dissolution of excess lands
located within the Westlands Water District,
whereby various 160-acre tracts would be sub
divided into thousands of in&lvidual trusts
and offered to the public for investment in
the same manner that corporate stock on in-
terests in investment trusts is sold, is not an
acceptable utili~tion of the trust device un-
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der the ownership and acreage restriction of
Reclamation law. Since the group of trusts en-
visioned in the proposal would be similar in
object and effect to a single corporation hav-
~g s~holde~s, the rule apphcable to cor-
porations Iimltmg them to no more water
than necessary to irri~te 160 acres of land
would be applicable no matter how much
acreage would be accumulated under the pro-
posed group of trusts. Letter from Solicitor
Frizzell to Mr. B. Marian Den Hartog,
Trustee, Fresno, Cahfornia, July 13, 1973, in
re Agri-bnds, Ltd.—irrevocable trus~.

The sale, at a price approved by the Bureau
of Reclamation, to 17 individuals as trustees
and as tenants in common of 2, 193 acres held
by a large landowner subject to recordable
contract was acceptable if the operating
agreement between the purchasers and a
farming corporation did not limit the right of
the latter to partition their holdlngs. Memo-
randum of Associate Solicitor Miron to Re-
gional Solicitor, Sacramento, March 3, 1969,
in re sale of land owned by DIGlor@o Cor-
poration—Arvin-Edison Water Storage Dis-
trict.

For the purpose of applying the excess land
hws, a corporation which is a stockholder in
another corporation is treated in the same
manner as an individual stockholder. A parent
corporation is the beneficial owner of all lands
held by its wholly owned subsidiary and the
two corporations are limited to 160 eligible
acres in a water district. The fact that the land
was transferred from subsidiary to parent for
tax reasons rather than to avoid the excess
land laws does not permit more than 160 acres
to receive project water. Letter of Sohcitor
Weinberg to Robert L. Pierce, M-36755, Oc-
tober 7, 1968, in re Southern Pacific Land
Company.

Wholly+wned subsidiaries to which parent
corporation assigned 160 acres of land within
an irrigation district for a nominal consider-
ation would not be entitled to receive water
because the parent had not divested itself of
the beneficial interest in the hrtds conveyed.
The rule that no corporation may hold more
than 160 irrigable acres of land applies. It was
error to contend that the excess bmd hw ap
plied only to public lands settled by a homes-
teader. The Reclamation Act of 1902
expressly recognized service to private land
and fimited the amount of water that could
be supplied to that needed to irrigate 160
acres in private ownership. Memorandum of
Solicitor Weinberg to Mr. Alan C. Furth,

Southern Pacific Company, San Fmncisco,
California,June 25, 1968, in re eligibility of
eight subsidiariesof Southern Pacific Com-
pany located in Arvin-Edison Water Storage
District to secure project water.

Where the irrigator owned 145.3 acres in-
dividually, includlng 39.2 acres with respect
to which it bad executed a recordable con-
tract, and had assigned his undivided interest
in an additional 100.3 acres to a family held
corporation, approximately 60 acres of the
latter, an amount proportionate to the irri-
gator’s 60% ownership of the corporate cap-
ital stock, was considered the irrigator’s
property for excess land purposes. Accord-
ingly, the irrigator was deemed in subs~tial
compliance with the acreage Iimitition except
for the small amount (6.2 acres) by which the
irrigator’s landholdings, as so calcubted, ex-
ceeded the acreage under recordable con-
tract. Acting Solicitor Weinberg Opinion, M-
36730 (April 22, 1968),

36.—ka*pur&am
The husband and wife operators of land

under a seven-year lease with option to pur-
chase, where the annual payments are sub
sandal and the lessor-sellers have abdicated
all of the meaningful prero~tives of owner-
ship, must be regxrded as owners of the land
and are not entitled to delivery of water for
more 320 acres. Memomndum of Assistant
Solicitor London to Field Solicitor, Boise, Jan-
uary 25, 1977.

37.—Groundwater
Repayment contracts to be executed with

owners of land served with pumped ground
water should prohibit the use of this type of
water on excess lands unless the hndowners
agree to be bound by a recordable contract.
Memorandum from Associate Solicitor Tid-
well to Field Solicitor, Boise, September 27,
1976, in re excess lands—application of sec-
tion 46 of the Act of May 25, 1926, to lands
pumping groundwater, Quincy Subarea, Co-
Iumbla Basin Project, Washington.

41. Pr-sting holdings~neraUy
Section 46 of the Omnibus Adjustment Act

of May 25, 1926 superseded section 12 of the
Reclamation Extension Act of August 13,
1914, thus ehminating the requirement in the
1914 Act that the Secretary of the Interior
must have executed recordable contracts with
all excess landowners to dispose of their excess
lands at Government-approved prices before
construction work on a reclamation project
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could begin. Section 46 allows construction
to proceed even though all the excess land-
owners have not executed recordable con-
tracts, but prohlbi= the delivery of water to
excess land until a recordable contmct for its
salehas been executed. Unhd Family Fawrs
v. Kleppe, 552 F.2d 823 (8th Cir. 1977), af-
firming 418 F. Supp. 591 (D.S.D. 1.976).

43.—Recordable contracts

Generally, a partnership my pktce excess
land under recordable contract and be eligi-
ble to receive a wter supply for such excess
during the disposal period allowed by the re-
cordable contract. Memorandum of Commis-
sioner Stamm to Regional Director,
Sacramento, January 28, 1977, in re Tri-Val-
ley Water District-request for lreview of
partnership aWeement—Sun Dial Groves.

Section 46 of the Omnibus Adjus~ent Act
permits a landowner to enter into a record-
able contract with the Secretary un,der which
he agrees to sell his excess lands over a spec-
ified time period to eligible owners at regu-
kted prices, in exchange for which he would
be able to receive project water for the spec-
ified period of time. Letter from Solicitor
Austin to Senator Abourezk, December 21,
1976.

So long as the grantor does not US(:the trust
arrangement in an attempt to circumvent the
160-acre limitation, he is free to dispose of his
property as he sees fit. Memorandum from
Commissioner Smmm to Regional Director,
Sacramento, August 18, 1975, in re use of
trusts in satisfaction of recordable contract re-
quirement under Rechmation law.

The General Accounting Office would have
no legal basis to challenge the plan of the Bu-
reau of Reclamation to permit large land-
holding corporations, required by recordable
contract to dispose of thousands of acres of
recess holdlngs within the ten-year period, to
dispose of excess holdings within the ten-year
period in a ste@own process (wles of 5,000-
acre tracts to purchasers of 1,000-acre tmcts,
who would su~lvide the lands into 160-acre
tracts). Assuming that the Secretary of the
Interior carries out his duty to ap)prove the
prices at which lands may be sold during the
ten-year period, land speculation would not
be permitted in the planned phased disposal
of the large corporate landholdings. There is
no requirement that excess land holders sell
excess landholdings into small farms as soon
as possible. Letter from Comptroller General
Staats to Congressman B. F. Sisk, 1>169126,

September 18, 1974, in re disposal of excess
lands in the Westlands Water District.

Where five brothers became excess land-
owners upon the death of their mother, who
herself was an excess landholder, they were
entitled, pursuant to the Act ofJuly 11, 1956,
70 Stat. 524, to the temporary delivery of
water only with respect to the portion of their
mother’s holdings which were nonexcess in
her hands. They were not entitled to receive
tempomry water service for the portion of
each of their holdin~ representing excess
lands held by their mother during her life.
Congress did not intend to put the heir in a
better position than the testator bad enjoyed.
The brothers could not execute recordable
contracts upon the portion of their holdlngs
which became excess upon inheritance, in~
much as initial delivery of water from the
project had begun prior to time that the
brothers had inherited the land. Memoran-
dum of Asociate Solicitor Morthland to As-
sistant Regional Solicitor, Sacramento,
September 30, 1969, in re excess lands: ap
pfication of section 1 of the Act of July 11,
1956 to lands inherited by Thomas Perez, et
al. (Westlands Water District).

Where 300 acres had been divided into life
estates, the life tenants, even though their es-
txtes are less than a full fee, are nevertheless
tenants in common in a freehold estate. Any
recordable contract must be executed both by
the life tenants and the remaindermen. A re-
cordable contract signed only by the life ten-
ants would not meet the objective that land
be disposed of to an eligible owner. To be
meaningful, a sale of excess land to an eh~ble
owner must include all of the interests nec-
essaryto compose a fee simple estate in the
arable surface of the land. Memorandum of
Acting Associate Solicitor Morthland to Re-
gional Solicitor, Sacramento, California,
April 16, 1969, in re Westlands Water Dis-
trict, excess land placed under recordable
contract, approval of nonexcess designa-
tion—Mary Georgene Walker.

The Secretary of the Interior has discre-
tionaryauthorityto permit a purchaserof ex-
cess lands to assume an outstanding
recordable contractcovering the excesshnds,
under circumstanceswhere the sale is invol-
untary. There is no discretionary authority
however, to permit a purchaserof landsafter
the date of initialwater delivery to execute a
recordable contract for such lands. Letter of
Acting Solicitor Coulter to Ralph M. Brody,
M-36774, February 28, 1969.
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44.-Anti-s@ation
In view of court decisions holding that sec-

tion 46 of the Omnibus Adjustment Act of
1926 applies to the sale of formerly excess
land as well as the necessity recognized by
Congress to prevent speculators from profit-
ing from the Federal investment in Recla-
mation projects, the Secretary of the Interior
is required after the date of this opinion to
control and approve the purchase price of
both the initial sale of excess hnd and the
resale of formerly excess hnd until one half
of the construction ckrges allocated to the
land has been paid. The words “approved by
the Secretary,” as used in that portion of sec-
tion 46 empowering the Secretary to approve
the price at which excess and formerly excess
lands are sold, requires that the approved
price be esmblished without any reference to
the Federal project. All new contracts be
tween the Bureau of Reclamation and irri-
gation districts shall include a cbuse which
expressly provides for the control of the sales
price of formerly excess land. The teletyped
message to the Washington Office of the Bu-
reau of Reclamation from the Bureau’s Re-
gional Counsel Coffey in California, dated
August 23, 1949, and the June 8, 1951 mem-
orandum from Regional Counsel Graham to
the District Mamger Fresno, California, hold-
ing that section 46 provides for no control of
the sale price of formerly excess lands, are
overruled, Solicitor Krulitz Opinion, 86 I.D.
307 (May 18, 1979), in re Rechmation Law—
control of the sale price of formerly excess
land.

After passage of the Act of October 1, 1962
(Public Law 87-728) the holder of excess lands
on the Columbla Basin Project must sell those
lands at a price approved by the Secretary of
the Interior, until one-half of the construction
charges are paid, if the land is to receive proj-
ect water after the sale. The fact that the lands
were subject to a recordable contract, exe-
cuted under section 2 of the Act of March 10,
1943, 57 Stat. 14, eliminating the price-ap
proval requirement five years after notice of
availability of project water, did not give the
landowner a vested right against extension of
the price-approval requirement thereafter. Zs-
rael u. Mortm, 549 F. 2d 128 (9th Cir. 1977).

Where formerly excess lands are initially
sold to a nonexcess purchaser at a price ap-
proved by the Secretary of the Interior, Sec-
retarial approval is not required when the
purchaser proposes to resell the lands to an-
other nonexcess purchaser. Letter of Assis-

tant Solicitor London to California Deputy
Attorney General Gregory K. Wilkinson, De
cember 10, 1976.

It was not fraud, within the meaning of sec-
tion 46 of the Omnibus Adjustment Act of
1926 and the repayment contract between the
Bureau of Reclamation and the irrigation dis-
trict permitting the cancellation of water
rights upon proof of fraudulent misrepresen-
tation of the considemtion for the sale of ex-
cess land, where: the approved price for the
sale of land was $550 per acre; the average
price for the sale of both the excess and non-
excess land was $900 per acre, and the Gov-
ernment made no provision for the reporting
of the price at which non-excess Imds were
sold, but had no insurmounmble bar to the
timely discovery of the price at which the tract
was sold. Given the kck of express statutory
definition of the terms “true consideration”
and ‘ ‘fiudulent representation;’ Congress
deliberately left to the Secretiry the task of
defining these terms on a case-by-c= basis in
light of Federal common hw and the statutory
objective of dlscoumging land monopoliza-
tion and specuhtion inhibiting holders of ex-
cess land from realizing the value of
appurtemnt water rights derived from Fed.
eral Reclamationprojects. Dkdti& Brotbr$et
al. v.Bureau o~Reclamttin, 81 I.D. 412 (1974).

It is not necesmry that the Secretary of the
Interior approve the price at which stock in
a closely-held corporation owning excess
lands subject to a recordable contract is sold.
While shares of such corporations may in the
meantime be transferred at speculative prices
to ineligible owners, such transfers will be at
the peril of persons who buy stock, as the land
will have to be sold to eligible owners at non-

speculative prices> approved by the SeCre@rY~
when the 10-year period under the recordable
contract expires. Persons contemplating the
dissolution of such corporation and the ac-
quisition of its lands are put on notice that
this would be suspect. Project water will not
be delivered unless the principals of any such
transaction can establish, to the satisfaction of
the Secretary of the Interior, that it is not
their purpose to frustrate the authority of the
Secremry of the Interior respecting the sale
of excess hnds. Memorandum of Acting Sol-
icitor Long to Regional Solicitor, Sacra-
mento, March 19, 1974, in re stock transfers
in a closely-held corporation owning excess
lands subject to a recordable contract under
Reclamation bw.

The General Accounting OffIce would have
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no legal basis to challenge the plan of the Bu-
reau of Reclamation to permit large land-
holding corporations, required by recordable
contract to dispose of thousands of acres of
excess land at the end of a ten-year period,
to dispose of excess holdlngs within the ten-
year period in a stepdown process (sales of
5,000-acre tracts to purchasers of 1,000-acre
tracts, who would subdivide the Iatnds into
160-acre tracts). Assuming that the Secretary
of the Interior carries out his duty to approve
the prices at which lands may be sold during
the ten-year period, land speculation would
not be permitted in the planned phased dis-
posal of the large corporate landholdings.
There is no requirement that excess land
holders sell excess landholdings into small
farms as soon as possible. Letter from Comp-
troller General Staats to Congressman B. F.
Sisk, B-169126, September 18, 19’74, in re
disposal of excess lands in the Wesdands
Water District.

Assuming the Secretary of the Interior
properly carries out KISduty to approve the

prices at which excess lands are sold, the Gen-
eral Accounting Office concurs with the In-
terior Department that the provisions of a
proposed repayment contract with the West-
Iands Water District permitting the sale of ex-
cess lands by large corporations to a single
buyer for resale purposes would not leave ex-
tensive room for land speculation by large
landowners. Letter from Comptroller Gerr-
eral Staats to Congressman B.F. Sisk, B–
169126, September 18, 1974, in re disposal
of excess lmds in the Westlands Water Dis-
trict.

The Secretary of the Interior has discre-
tionary authority to waive price approval on
a transfer of excess lands. This authority is
extraordinary and is to be exercised only on
a case-by<ase basis. Letter of Acting Solicitor
Coulter to Ralph M. Brody, M–36774, Feb
ruary 28, 1969.

[Editor’s note: See also notes under “32.-
Coalexence of holdings, involuntary acqui-
sition.”]
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390

APPOINTMENT OF COMMISSIONER OF RECLAMATION

Page 390

[R=lamation of and lands shall be administered by Commissioner of
R=lamation-Salary —Advice and consent of Senate. ]-Under the su-
pervision and direction of the Secretary of the Interior, the reclamation of
arid lands, under the act of June 17, 1902, and acts amendatory thereof
and supplementary thereto, shall be administered by a Commissioner of
Reclamation who shall receive a salary of $— per annum, and who
shall be appointed by the President by and with the advice and consent of
the Senate. (44 Stat. 657; Act of October 12, 1982, 96 Stat. 1261, 1274;
43 U.S.C. $ 373a).

EXPLANATORYNOTES

1982 Amendment. Section 229 of the Rec- ident”. The 1982 Act appears in volume IV
Iarnation Reform Act of 1982 (Act of October in chronological order.
12, 1982 Pubhc hW 97-293, 96 Stat. 1261, Gsnnsissioner’s Ssdary. The Commission-
1274) amended the Act of May 26, 1926 by er’s salary originally was set at $10,000, but
adding the words “by and with the advice and it has been raised numerous times by Non-
consent of the Senate” after the word “Pre> gress since then.
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COLORADO RIVER IFRONT WORK AND LEVEE SYSTEM

Pages 401-403

[Appropriation authorization for Colorado River front work and levee
system-Federal expenditures not to be deemed as r~ognition of United
States responsibiIity— Lwd communities may be rquired to provide
rights-f-way and maintenanc+Reimbursements to be covered into the
Treasury-Provisions of lS~~ Act not aff~ed.]—

* * * * *

NOTE OF OPINION

1. Autiori~ to dred~.
The 1946 amendment to the Act ofJanuary

21, 1927 authorizes the Bureau of Recbrna-
tion to dredge about 80 acres of Moovalya
marsh and convert it into open water to ac-
commodate boating so long as it is intended
for and will be open to public boating. The
possiblhties that the area may also bt: used for
a kilo racecourse and that the spoil from the

dredging may be used to create dry land do
not detmct from the Bureau’s basic authority
under the Act to conduct dredging opera-
tions. Memorandum of Associate Solicitor
Robison to Commissioner of Reclamation,
Aptil 25, 1974, in re Lower Moovalya devel-

opment—colo~do ~lver Front Work and
Levee System.
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404

COMPENSATION TO CITIZENS NEAR HATCH, N. MEX.
FOR FLOOD DAMAGES

Page 404

[SW. 1. Suney for determination of property loss—Payment.]—

* * * * *

Sw. 2. [Appropriation aufiorized.]—

* * *’*

EXPLANATORYNOTE

*

Supplementary Provision; Limited R&
peal. The Act of March 4, 1933 (Private Law
312,47 Stat. 1763) provides as follows “That
the Semetary of the Interior is authorized and
direeted to investigate, ascertiin the amount
of, and to pay damages sustained by Ydelfonso
RodriWez, Andres Bustamante, residing at or
in the vicinity of Hatch and Santa Teresa,
New Mexico, or whose property is located in
that vicinity and was damaged by the oveflow
of the Rio Grande River on August 17, 1921,

in the manner and to the extent authorized
by the Act approved February 25, 1927 (44
Stat.L. pt. 3, p. 1792), withoutregard to the
citizenshipof the ownersof property so &m-
ag~ pr~de{, Tht not more tb~ $800 shall
be expended m making said two settlements.

“Sec. 2. Such parts of tbe Aet of February
25, 1927, and Acts supplementary thereto as
are in conflict with the provisions of tils Act
are hereby repealed.” The 1933 Act does not
appear herein.
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414-417

BOULDER. CANYON PROJECT ACT

Pages 414-417

[~. 1. Dam at Black or lloulder Canyon for flood control, improving
navigation, and for storage and delivery of water—Main canal to supply
water for Imperial and Coachella Valleys—Power plant—All works in
conformity with Colorado IRiver compact.]—

* * * * *

NOT= OF OPINIONS

Excess lands 17
River regulation 3
3.—Wver regulation

The Bureau of Reclamation is not required
to obtain a discharge permit from the Corps
of tigineers under section 13 of the Rivers
and Harbors Act of 1899 concerning the sed-
iment dischargesfrom the desiltingbasins of
the All-American Canal at Imperial Dam to
the Cahfornia Sluiceway Channel. IImsupport
of this conclusion are the facts that 1) the de-
silting operations are clearly authorized by
section 1 of the Boulder Canyon Project Act,
2) the proviso in section 13 states that the
prohibition against discharges does not apply
to operation in connection with improve-
ments of navigable waters or to the construc-
tion of public works considered necessary and
proper by officials supervising such improve-
ments or public works, 3) the desilting oper-
ations do not discharge or depit refuse
matter but merely re-rout sediment which is
already part of the river, and 4) the desilting
operations are part of the Secretary’s overall
river operations to carry out statutory re-
sponsibilities and to assist in meeting inter-
national treaty obligations to Mexico.
Memorandum of Regional Solicitor Meade to
Regional Director, Boulder City, May 5,
1972.

17. Excess lands
[Editor’s NOW History of Impefid Valley

Acreage fimitation Controversy. In a Feb
ruary 24, 1933 letter Secretary Willbur ruled
that the 16@acre hmitition did not apply to
lands in the Imperial Valley served by the All-
American Canal because they had pre-exist-
ing water rights to Colorado River water. In
1964 Solicitor Barry overruled this position.
71 I.D. 496 (1964). In 1967 the JLlstice De

partment brought suit to enforce the 160-acre
limitation but lost in the district court. united
States v. Impetil Z+atk D&ttict, 322 F.
Supp. 11 (S.D. Cal. 1971). Although the Ju%
tice Department did not appeal this decision,

a WOUP of Impefil Valley residents led by
Dr. Ben Yellen of Brawley, California, fried a
protective notice of appeal and sought leave
to intervene. The district court denied per-
mission to intervene, but a panel of the court
of appeals reversed the district court, allowed
intervention, and validated the protective n~
tice of appeal. See order of August 6, 1973
reprinted at 559 F.2d 543. Subsequently, the

aPFa~ court reversed the district court on
the mert~ and held that the 16&acre limit
appfies to Imperial Valley lands. United States
v. Impetial Zr~atti Dtittit, 559 F.2d 509 (9th
Cir. 1977), modified, 595 F.2d 524 (9th Cir.
1979), reaffirmed on rehearing, 595 F.2d 525
(9th Cir. 1979). The following year the Su-
preme Court reversed the court of appeals,
holding that the 160-acre limit did not apply
to the 424,145 acres of land in the Imperial
Valley that had “present perfected rights” to
irri@tion water i; 1929. -Bynt v. Yeljen, 447
U.S, 352 (1980).

Related’ liti~tion was filed by the Yellen
group in 1969 to compel the Interior De
partment to enforce the residency require-
ment of section 5 of the Reclamation Act
against Imperial Valley lands receiving water
through the All-American Canal. The district
court first ruled in the plaintiffs’ favor on a
motion for partial summary judgment, Yellm
v. Hicbl, 335 F. Supp. 200 (S.D. Cal. 1971),
and reaffirmed this ruling following a trial on
the merits. Ellen v. Hicbl, 352 F. Supp. 1300
(S.D. Cal. 1972). The appeal from this deci-
sion was consolidated with the appeal from
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431-432 BOULDER CANYON PROJECT ACT—SEC. 6

theacreagefimiationdecision.The court of nia,439 U.S. 419 (1979) for the irrigation of
appealsvacated the residencydecision on tie 424,145 acres of land and rebted uses may
grounds that the plaintiffsbcked standingto be exercised by it without regard to the land
sue. United States v. Impetil lr~atwn ~ttict, limitation provisions of section 46 of the Om-
559 F.2d 509, 516-20 (9th Cir. 1977).] nibus Adjustment Act of 1926. Bryant v. Yellen,

The perfected water right to Colorado 447 U.S. 352, 368-78 (1980), reversing United
River waterdecreed pursuant to section 6 of States v. Imperial Zrtigation Dtitrict, 559 F.2d
the Boulder Canyon Project Act to the Im- 509 (9th Clr. 1977) and Solicitor Barry Opin-
perial Irrigation District in Arirona v. Calyor- ion, 71 I.D. 496 (1964).

Pages 431-432

Sec. 6. [River regulation, improvement of navigation, flood control—
Irrigation and domestic us+Power—Tide of dam to remain in United
States-Contracts of lease of a unit or units of &vernment-built with
right to generate electrical energy-Roles and regulations regarding
maintenance of works to be in conformity with Federal water power act—
Issuance of power permits or licenses.]—

* * * * *

NOTES OF OPINIONS

Power 3
Pr=nt perfected rights 4
3. Power

Reports that the Imperial Irrigation Dis-
trict’s net power operating revenues are at
most shghdy over 7~0 of total power assets do
not make a threshold showing that the Sec-
retary of the Interior has abused whatever
discretion or disregarded whatever duty to
reguhte the District’s power rates which he
might have under section 6 of the Boulder
Canyon Project Act or the resale rate article
in contracts for the mle of power from Davis
and Glen Canyon Dams. Yellm v. Morton, 480
F.2d 1185 (D.C. Cir. 1973).

Neither the Boulder Canyon Project Act of
1928, the Federal Power Act, nor any con-
tracts entered into between the United States
and the Municipal Irrigation District, pur-
suant to the Project Act, require the Secretary
of the Interior to regulate rates on the sale

of electricity produced at power plants owned
and operated by the Imperial Irrigation DI*
trict. Yellenv. Hicbl, Civil Action No 297–70
(D.D.C. 1972), affirmed per curiam on other
grounds sub nom. tillen v. Morton, 480 F.2d
1185 (D.C. Clr. 1973).

4. Present perfected rights.
The perfected water right io Colorado

River water decreed pursuant to section 6 of
tie Boulder Canyon Project Act to the Im-
perial Irrigation District in Arima v. Cal~or-
nia, 439 U.S. 419 (1979) for the irrigation of
424,145 acres of land and related uses may
be exercised by it without regard to the land
limitation provisions of section 46 of the Om-
nibus Adjustment Act of 1926. BVant v. Yellen,
447 U.S. 352,368-78 (1980), reversing United
States v. Zmptial Zrrigatti Dktkt, 559 F.2d
509 (9th Cir. 1977) and Solicitor Barry Opin-
ion, 71 I.D. 496 (1964).

Pages 434-436

Sec. 9. [Lands capable of irrigation and reclamation by irrigation
works— Entry under reclamation laws—Preference in entry to SOl-
diers.]—Lands found to be practicable of irrigation and reclamation by
irrigation works and withdrawn under the Act of March 6, 1946 (43 U.S.C
617(h)) shall be opened for entry, in tracts varying in size but not exceeding
one hundred and sixty acres, as may be determined by the Secretary of the
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Interior, in accordance with the provisions of the reclamation law, and any
such entryman shall pay an equitable share in accordance with the benefits
received, as determined by the said Secretary, of the construction cost of
said canal and appurtenant structures; said payments to be made in such
installments and at such timles as may be specified by the Secretary of the
Interior, in accordance with the provisions of the said reclamation law, and
shall constitute revenue from said project and be covered into the fund
herein provided for: Prmided, That all persons who served in the United
States Army, Navy, Marine {Corps, or Coast Guard during World War II,
the War with Germany, the War with Spain, or in the suppression of the
insurrection in the Philippines, and who have been honorably separated or
discharged therefrom or placed in the Regular Army or Naval Reserve,
shall have the exclusive preference right for a period of three months to
enter said lands, subject, hc)wever, to the provisions of subsection (c) of
section 4 of the Act of December 5, 1924 (43 Smt. 672, 702; 43 U, S.C.,
sec. 433); and also, so far as practicable, preference shall be given to said
persons in all construction work authorized by this subchapter: Prwided
further, That the above exclusive preference rights shall apply to veteran
settlers on lands watered from the Gila canal in Arizona the same as to
veteran settlers on lands watered from the All-American canal in California:
Prwided further, That in the event such an entry shall be relinquished at
any time prior to actual residence upon the land by the entryman for not
less than one year, lands so relinquished shall not be subject to entry for a
period of sixty days after this filing and notation of the relinquishment in
the local land office, and aftler the expiration of said sixty-day period such
lands shall be open to entry, subject to the preferences in this section pro-
vided. (45 Stat. 1063; Act of March 6, 1946, 60 Stat. 36; Act of October
21, 1976, $704, 90 Stat. 2792; 43 U.S.C. $ 617h)

EXPLANATORYNOTE

1976 Amendment. Section 704 of the Fed-
eral Land Pohcy and Managemen~t Act of
1976 (Act of October 21, 1976, Public Law
94–579, 90 S@t. 2792) amended section 9 by
deleting’ ‘All lands of the United States found
by the Secretary of the Interior to be prac-
ticable of irri~tion and reclamatic~n by the
irrigation works authorized herein shall be
withdmwn from public entry. Thereafter, at

the direction of the Secretary of the Interior,
such lands” and inserting in lieu thereof
“Lands found to be practicable of irrigation
and reclamation by irrigation works and with-
drawn under the Act of March 6, 1946 (43
U.S.C. 617@))”. Extracts from the 1976 Act,
including section 704, appear in Volume IV
in chronolo~cal order.

Pages 438-439

See. 14. [This ad is a supplement to the reclamation law.]—

* * * * *

NOT= OF OPINIONS

Excess lands 2 2. Excess bds
Residency 4 [Editor’s Note: See notes under section 1.]
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4. Residency ment continues in perpetuity until Congress
The residency requirement of section 5 of changes the reclamation law by appropriate

the Reclamation Act is made applicable, by stitutory enactment. Yellm v. Hi&l, 352 F.
section 14 of the Boulder Canyon Project Act, Supp. 1300 (S.D. Cal. 1972), vacated for bck
to deliveries of Boulder &nyon Project water of standing to sue, United Statis v. Imp&al Ir-
to kinds in the Imperial Valley. This require- ~atbn Dtittict, 559 F.2d 509, 516-20 (1977).

Page 440

*. 17. [Claims of the United States arising from any contract au-
thorized by this act]—Except as provided in title 11 [of the U.S. Code],
claims of the United States arising out of any contract authorized by this
act shall have priority over all others, secured or unsecured. (45 Stat. 1065;
Act of November 6, 1978, $332, 92 Stat. 2679; 43 U,S.C. $ 617p)

EXPMNATORY NOTE

1978 Am@dment. Section 332 of the Act in title 11”. Title 11 of the U.S, Code contains
of November 6, 1978 (Public Law 95-598,92 the bankruptcy laws of the United States, as
Stat. 2679) amended section 17 by inserting
the introductory phrase “Except as provided

generally revised by the 1978 Act. The 1978
Act does not appear herein.
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February 14, 1931

484

INTERIOR DEPARTMENT APPROPRIATION ACT, 1932

Page 484

[Giving information and advice to settiers.]—

* * * * *

EXPLANATORYNOTE

Provision Repeated. The same reference ergy and Water Development Appropriation
to the Interior Department Appropriation Act, 1982 (95 Stat. 1140), which was contin-
Act, 1945, is contained in each sllbsequent ued for fiscal year 1983 by secdon 101 (~ of
annual appropriation act through the most re- the Further Continuing Appropriations Act
cent one reviewed for this publicatic~n, the En- for Fiscal Year 1983 (96 S@t. 1906).
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496-497

INTERIOR DEPARTMENT APPROPRIATION ACT, 1933

Pages 496-497

[Contribution to cost of investigations rquestd by non-Fderal inter-
ests.]—

* * * * *

EXPLANATORYNOTE

Protilon Repeati. A simihr provision is priationact through theAct of September25,
contained in each subsequent annual appro- 1979 (93 stat. 444).
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Aptil 23, 1932

498-#99

VACATION OF WITHDRAWALS OF PUBLIC LANDS
CONTAINING MINE~LS

Pages 498-499

Sm. 1. Conditional restoration of lands to mineral ent~.]—

* * * * *

NOTE OF OPINION

1. Appfieation
N~twlthstanding Associate %Iicitor Fisher

Opinion, M–36433 (April 12, 1957) which
suggests that the Bureau of Reclamation has
abolished the distinction in section 3 of the
Reclamation Act between withdrawn lands re-
quired for irrigation works (first form with-
drawals) as opposed to withdrawn hinds which
are merely susceptible of irrigation (second
form withdrawals), nothing in the Act of April
23, 1932 implies that lands withdrawn under
second form withdrawals have been closed to

mineral location. As the 1932 Act specifically
refers only to public lands “withdmwn for
possible use for construction purposes” it af-
fects only first form withdrawals. Comparison
with other smtutes (in particular, section 9 of
the Boulder Canyon Project Act) demon-
strates that when Congress intended legisla-
tion to cover lands to be irrigated from a
project, as distinct from those to be used for
irrigation works, it made its intention per-
fectly clear in very phln bnguage. M.G. ]ohn-
sm, IBLA 70-14,78 I.D. 107 (April 5, 1971).
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July 1, 1932

504-505

LEAVITT ACT

Pages 504-505

[Indians-Adjustment or elimination of reimbursable debts—Defer-
ment of irrigation construction charges—Report to @ngress-Approvd
of Congress. ]-The Secretary of the Interior is hereby authorized and
directed to adjustor eliminate reimbursable charges of the Government of
the United States existing as debts against individual Indians or tribes of
Indians in such a way as shall be equitable and just in consideration of all
the circumstances under which such charges were made: Provided, That the
collection of all construction costs against any Indian owned lands within
any Government irrigation project is hereby deferred, and no assessments
shall be made on behalf of such charges against such lands until the Indian
title thereto shall have been extinguished, and any construction assessments
heretofore levied against such lands in accordance with the provisions of
the Act of February 14, 1920 (41 Stat. L. 409), and uncollected, are hereby
canceled: Providedfurther, That the secretary shall report such adjustments
and eliminations to the Congress not later than sixty calendar days following
the end of the fiscal year in which they are made: Provided further, That
any proceedings hereunder shall not be effective until approved by Congress
unless Congress shall have failed to act favorably or unfavorably thereon
by concurrent resolution within ninety calendar days after the filing of said
report, in which case they shall become effective at the termination of the
said ninety calendar days. (47 Stat. 564; Act of December 21, 1982, 96
Stat. 1824; 25 U.S.C. $ 386a)

EXPLANATORYNOTE

1982 Amenrhnent. Section 208(a) of the til approved by Congress unless Congress fails
Congressional Reports Elimination Act of to act within sixty legislative, rather than
1982 (Act of December 21, 1982, Public Law ninety mlendar, hys after fihng of the report.
97-375, 96 Stat. 1819, 1824) amended the For legisbtive history of the 1982 Act see
second and third provisos of the Leavitt Act H.R. 6005 in the 97th Congress, reported in
to read as they appear above. Prior to their House from Government Operations Septem-
amendment, the second proviso required re- ber 14, 1982, H.R. Rept. No. 97–804. Prosed
ports to be made to Congress annually, on the House September 20, 1982; passed Senate
first Monday in December, showing adjust- December 8, 1982. Extracts from the 1982
ments made during the preceding fiscal year, Act, includlng section 208(a), appear in vol-
and the third proviso provided that proceed- ume IV in chronological order.
ings under the Act would not be effective un-

NOTES OF OPINIONS

Application 1 refers only to (1) trust or restricted lands, the
Cancellation of chargea 2 IndIan title to which has not been extin-

1. Application guished by conveyance, after June 30, 1932,

The phrase “Indian owned lands:’ as em- to a non-Indian, or (2) trust or restricted lands

ployed in the first proviso of the Leavitt Act, purchased for Indians on or after July 1,
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1932. Thus, where the non-Indian owner of
land within the Wind River irrigation project,
who is obligated to pay all irrigation charges
assessed against the land under a repayment
contract which runs with the land, conveys
such land in fee simple to an enrollled Shosh-
one Indian, the first proviso of the Act does
not rquire the deferral of irrigation or any
other construction charges a@nst the land.
However, as the application of the first clause
of the Act is not limited to “Indian owned
lands;’ it authorizes the cancellation or ad-
justment of construction or any other reim-
bursable charges against the land so
purchased as long as the ckrges are debts
owed to the United States by the Indian pur-
chaser. Deputy Solicitor Weinberg Opinion,
M–36708 Ouly 18, 1967), in re construction
charges, Indian-owned hnds— Wind River ir-
rigation project, Wyoming.

The adjustment of charges under the first
clause of the Leavitt Act applies only to trust
or restricted Indian lands and does not apply
to fee patented Indian lands, which are
treated the same as non-Indian hhlds. Asso-
ciate Solicitor Alhn Opinion, M-36711, July
18, 1967, in re proposed contract with the
LeClair-Rlverton Irrigation District.

2. Cancellation of charges
Reimbursable irri~tion construction costs

againstIndian-ownedbnds for amounts spent
both before and after the enactment of the
Leavitt Act which, pursuant to the Act, have
been listed for cancellation, reported to Con-
gress and not disapproved by Congress, have
been effectively cancelled by the Act. Simply
because the collection of such charges may
have been deferred by the first provision of
the Act does not change the fact that the
charges became accrued debts owing to the
United States as soon as the amounts were

sPent. That portion of the Deputy Solicitor’s
memorandum to the Deputy Commissioner
of Indian Affairs, May 11, 1960, which held
that submission of such charges to Congress
did not result in their cancellation because no
irrigation construction costs were presently
existing as debts due the United Smtes by vir-
tue of their deferml by the first provision of
the Act, is hereby overruled. Deputy Solicitor
Weinberg Opinion, M-36708 Uuly 18, 1967),
in re construction charges, Indian-owned
lands-Wind River irrigation project, Wyo-
ming.
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Au~st 19, 1935

523

GENERAL AUTHORITY, INTERNATIONAL
BOUNDARY COMMISSION

Page 523

“Sec. 4. [Acceptance, acquisition and withdrawal of lands.]—

* * * * *

EXPLANATORYNOTE

Ptial R~aL Section 704(a) of the Fed-
eral Land Policy and Management Act (Act
of October 21, 1976, Public Law 94–579, 90
Stat. 2792) repealed all of chuse (c) except
the proviso thereof. However, such repeal is
not to be construed as terminating any valid

lease, permit, patent, etc. existing on the Oc-
tober 21, 1976, the effective data of the Act
(see 43 U.S.C. $1701 nt). Extracts from the
1976 Act, includlng section 704(a), appear in
Volume IV in chronolo~cal order.
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527-528

FEDERAL POWER ACT

Pages 527-528

PART II—REGULATION OF ELECTRIC —UTILITY COMPANIES

ENGAGED IN lNTERSTATE COMMERCE

DECLARATION OF POL:tCY, APPLICATION OF PART, DEFINITIONS

Sec. 201.(a) [Federal regulation of transmission and sale of electric
energy.]-It is hereby declared that the business of transmitting and selling
electric energy for ultimate distribution to the public is affected with a
public interest, and that Federal regulation of matters relating to generation
to the extent provided in this Part and the Part next following and of that
part of such business which consists of the transmission of electric energy
ip interstate commerce and the sale of such ener~ at wholesale in interstate
commerce is necessary in the public interest, such Federal regulation, how-
ever, to extend only to those matters which are not subject to regulation
by the States.

@) [Use or sale of electric energy in interstate commerce.]—(1) The
provisions of this Part shall apply to the transmission of electric energy in
interstate commerce and to the sale of electric energy at wholesale in in-
terstate commerce, but except as provided in paragraph (2) shall not apply
to any other sale of electric energy or deprive a State or State commission
of its lawful authority now exercised over the exportation of hydroelectric
ener~ which is transmitted across a State line. The Commission shall have
jurisdiction over all facilities for such transmission or sale of electric energy,
but shall not have jurisdictic)n, except as specifically provided in this Part
and the Part next following, over facilities used for the generation of electric
energy or over facilities used in local distribution or only for the trans-
mission of electric energy in intrastate commerce, or over facilities for the
transmission of electric energy consumed wholly by the transmitter.

(2) The provisions of sections 210,211, and 212 shall apply to the entities
described in such provisions, and such entities shall be subject to the juris-
diction of the Commission far purposes of carrying out such provisions and
for purposes of applying the enforcement authorities of this Act with respect
to such provisions. Compliance with any order of the Commission under
the provisions of section 210 or 211, shall not make an electric utility or
other entity subject to the jurisdiction of the Commission for any purposes
other than the purposes specified in the preceding sentence.

(c) [Electric energy in interstate commerce.]—For the purpose of this
Part, electric enerW shall be held to be transmitted in interstate commerce
if transmitted from a State ad consumed at any point outside thereofi but
only insofar as such transmission takes place within the United States.

(d) ~Sale of electric ener~ at wholesale” defined.]-The term “sale
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of electric energy at wholesale” when used in this Part means a sale of
electric energy to any person for resale.

(e) [“Public utility” defined.]-The term “public utility” when used in
this Part or in the Part next following means any person who owns or
operates facilities subject to the jurisdiction of the Commission under this
Part (other than facilities subject to such jurisdiction solely by reason of
section 210, 211, or 212).

(f) [United States, State, politic~ subdivision of a State, or agency or
instrumentality fiereof exempt.]—No provision in this Part shall apply to,
or be deemed to include, the United States, a State or any political sub-
division of a State, or any agency, authority, or instrumentality of any one
or more of the foregoing, or any corporation which is wholly owned, directly
or indirectly, by any one or more of the foregoing, or any officer, agent,
or employee of any of the foregoing acting as such in the course of his
official duty, unless such provision makes specific reference thereto. (49
Stat. 847; Act of November 9, 1978, $ 204(b), 92 Stat. 3140; 16 U.S.C.
~ 824)

EXPLANATORYNOTE

1978 Amendment Section 204(b) of the
Public Utility Regulatory Policies Act of 1978
(Act of November 9, 1978, Pubtic Law 95-
617, 92 S~t. 3117, 3140) amended section
201 by (1) designating the existing provisions
of subsection @) as paragraph (1) and, in par-
a~ph ~1) as,sodesignated,inserting“except
as provided m paragraph (2)” following “in

interstate commerce, but”, (2) adding para-
graph (2) to subsection (b), and (3) inserting
in subsection (e)’ ‘(other than facilities subject
to such jurisdiction solely by reason of section
210, 211 or 212)” following “under this
Part”. Extracts from the 1978 Act, not in-
cludlng section 204@), appear in Volume IV
in chronological order.

Pages 528-530

INTERCONNECTION AND COORDINATION OF FACILITIES; EMERGENCIES;

TRANSMISSION TO FOREIGN COUNTRIES

sec. 202.

* * * * *

(g) Continuance of service— In order to insure continuity of service
to customers of public utilities, the Commission shall require, by rule, each
public utility to—

(1) report promptly to the Commission and any appropriate State reg-
ulatory authorities any anticipated shortage of electric energy or capacity
which would affect such utility’s capability of serving its wholesale cus-
tomers,

(2) submit to the Commission, and to any appropriate State regulatory
authority, and periodically revise, contingency plans respecting—

(A) shortages of electric energy or capacity, and
(B) circumstances which may result in such shortages, and
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(3) accommodate any such shortages or circumstances in a manner
which shall—

(A) give due consideration to the public health, safety, and welfare,
and

(B) provide that all persons served directly or indirectly by such public
utility will be treated, without undue prejudice or disadvantage. (49
Stat. 848; Act of Augu3t 7, 1953, 67 Stat. 461; $ 206(a), Act of No-
vember 9, 1978, 92 Stat. 3141; 16 U.S.C. $ 824a)

EXPLANATORYNOTE

1978 Amendment. Section 206(a) of the adding subsection (g) as it appears above. Ex-
Public Utility Regulatory Policies A,:t of 1978 tracts from the 1978 Act, not including sec-
(Act of November 9, 1978, Public Law 95- tion 206(a), appear in Volume IV in
617, 92 Stat. 3141) amended Section 202 by chronological order.

Page 530

CERTAIN IN”rERCONNECTION AUTHORITY

Sec. 210. (a)(1) Upon application of any electric utility, Federal power
marketing agency, geotherm:~l power producer (including a producer which
is not an electric utility), qualifying cogenerator, or qualifying small power
producer, the Commission may issue an order requiring—

(A) the physical connection of any cogeneration facility, any small power
production facility, or the transmission facility, any electric utility, with
the facilities of such applicant.

(B) such action as may be necessary to make effective any physical
connection described in subparagraph (A), which physical connection is
ineffective for any reason, such as inadequate size, poor maintenance, or
physical unreliability,

(C) such sale or exchange of electric energy or other coordination, as
may be necessary to carry out the purposes of any order under subpar-
agraph (A) or (B), or

(D) such increase in transmission capacity as may be necessary to carry
out the purposes of any order under subparagraph (A) or (B).
(2) Any State regulatory authority may apply to the Commission for an

order for any action referred to in subparagraph (A), (B), (C), or (D) of
paragraph (1). No such order maybe issued by the Commission with respect
to a Federal power marketing agency upon application of a State regulatory
authority.

(b) Upon receipt of an application under subsection (a), the Commission
shall—

(1) issue notice to each afiFected State regulatory authority, each affected
electric utility, each affected Federal power marketing agency, each af-
fected owner or operator of a cogeneration facility or of a small power
production facility, and to the public,

(2) afford an opportunity for an evidentiary hearing, and
(3) make a determination with respect to the matters referred to in

subsection (c).
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No order may be issued by the Commission under subsection (a) unless
the Commission determines that such order—

(1) is in the public interest,
(2) would—

(A) encourage overall conservation of energy or capital,
(B) optimize the efficiency of use of facilities and resources, or
(C) improve the reliability of any electric utility system or Federal

power marketing agency to which the order applies, and
(3) meets the requirements of section 212.

(d) The Commission may, on its own motion, after compliance with the
requirements of paragraphs (1) and (2) of subsection @), issue an order
requiring any action described in subsection (a)(1) if the Commission de-
termines that such order meets the requirements of subsection (c). No such
order may be issued upon the Commission’s own motion with respect to a
Federal power marketing agency.

(e) (1) As used in this section, the term “facilities” means only facilities
used for the generation or transmission of electric energy.

(2) With respect to an order issued pursuant to an application of a qual-
ifying cogenerator or qualifying small power producer under subsection
(a)(l), the term “facilities of such applicant” means the qualifying coge-
neration facilities or qualifying small power production facilities of the ap-
plicant, as specified in the application. With respect to an order issued
pursuant to an application under subsection (a)(2), the term “facilities of
such applicant” means the qualifying cogeneration facilities, qualifying small
power production facilities, or the transmission facilities of an electric utility,
as specified in the application. With respect to an order issued by the Com-
mission on its own motion under subsection (d), such term means the qual-
ifying cogeneration facilities, qualifying small power production facilities,
or the transmission facilities of an electric utility, as specified in the proposed
order. (~ 202, Act of November 9, 1978, 92 Stat. 3135; $ 643(a)(2), Act
of June 30, 1980, 94 Stat. 770; 16 U,S.C. $ 24i)

EXPLANATORYNoms

1980 Amendment. Section 643(a)(2) of the Utihty Reguhtory Policies Act of 1978 (Act
Act ofJune 30, 1980 (Public Law 96-294,94 of November 9, 1978, Public hw 95-617, 92
Stat. 770) amended subsection 210(a)(l) by Stat. 3117, 3135) amended part II of the Fed-
adding the reference to an application of a eral Power Act by adding section 210. &-
geothermal power producer. The 1980 Act tracts from the 1978 Act, not including
does not appear herein. section 202, appear in Volume IV in chron-

1978 Addition. Section 202 of the Pubhc ological order.

CERTAIN WHEELING AUTHORITY

Sec. 211 (a) Any electric utility, geothermal power producer (including
a producer which is not an electric utility), or Federal power marketing
agency may apply to the Commission for an order under this subsection
requiring any other electric utility to provide transmission services to the
applicant (including any enlargement of transmission capacity necessary to
provide such services). Upon receipt of such application, after public notice
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and notice to each affected State regulatory authority, each affected electric
utility, and each affected Federal power marketing agency, and after af-
fording an opportunity for an evidentiary hearing, the Commission may
issue such order if it finds that such order—

(1) is in the public interest,
(2) would—

(A) conserve a significant amount of energy,
(B) significantly promote the efficient use of facilities and resources,

or
(C) improve the reliability of any electric utility system to which the

order applies, and
(3) meets the requirements of section 212.

Any electric utility, or Fed,eral power marketing agency, which purchases
electric energy for resale frc)m any other electric utility may apply to the
Commission for an order uncler this subsection requiring such other electric
utility to provide transmission services to the applicant (including any in-
crease in transmission capacity necessary to provide such services). Upon
receipt of an application under this subsection, after public notice and notice
to each affected Swte regulatory authority, each affected electric utility,
and each affected Federal ~wer marketing agency, and after affording an
opportunity for an evidentiary hearing, the Commission may issue such an
order if the Commission determines that–

(1) such other electric utility has given actual or constructive notice
that it is unwilling or u~b]e to provide electric service to the applicant
and has been requested by the applicant to provide the transmission
services requested in the application under this subsection, and

(2) such order meets the requirements of section 212.
(c)(1) No order maybe issuled under subsection (a) unless the Commission

determines that such order would reasonably preserve existing competitive
relationships.

(2) No order may be issued under subsection (a) or (b) which requires
the electric utility subject to the order to transmit, during any period, an
amount of electric ener~ which replaces any amount of electric enerW—

(A) required to be provided to such applicant pursuant to a contract
during such period, or

(B) currently provided to the applicant by the utility subject to the
order pursuant to a rate schedule on file during such period with the
Commission.
(3) No order maybe issued under the authority of subsection (a) or (b)

which is inconsistent with any State kw which governs the retail marketing
areas of electric utilities.

(4) No order may be issued under subsection (a) or (b) which provides
for the transmission of electric energy directly to an ultimate consumer.

(d)(1) Any electric utility ordered under subsection (a) or (b) to provide
transmission services may apply to the Commission for an order permitting
such electric utility to cease providing all, or any portion of, such services.
After public notice, notice to each affected State regulatory authority, each
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affected Federal power marketing agency, and each affected electric utility,
and after an opportunity for an evidentiary hearing, the Commission shall
issue an order terminating or modifying the order issued under subsection
(a) or (b), if the electric utility providing such transmission services has
demonstrated, and the Commission has found, that—

(A) due to changed circumstances, the requirements applicable, under
this section and section 212, to the issuance of an order under subsection
(a) or (b) are no longer met, or

(B) any transmission capacity of the utility providing transmission ser-
vices under such order which was, at the time such order was issued, in
excess of the capacity necessary to serve its own customers is no longer
in excess of the capacity necessary for such purposes.

No order shall be issued under this subsection pursuant to a finding under
subparaWaph (A) unless the Commission finds that such order is in the
public interest.

(2) Any order issued under this subsection terminating or modifying an
order issued under subsection (a) or (b) shall—

(A) provide for any appropriate compensation, and
(B) provide the affected electric utilities adequate opportunity and time

to—
(i) make suitable alternative arrangements for any transmission ser-

vices terminated or modified, and
(ii) insure that the interests of ratepayers of such utilities are ade-

quately protected.
(3) No order may be issued under this subsection terminating or modi-

fying any order issued under subsection (a) or (b) if the order under sub-
section (a) or (b) includes terms and conditions agreed upon by the parties
which—

(A) fix a period during which transmission services are to be provided
under the order under subsection (a) or @), or

(B) otherwise provide procedures or methods for terminating or mod-
ifying such order (including, if appropriate, the return of the ,transmission
capacity when necessary to take into account an increase, after the is-
suance of such order, in the needs of the electric utility subject to such
order for transmission capacity).
(e) As used in this section, the term “facilities” means only facilities used

for the generation or transmission of electric energy. ($ 203, Act of No-
vember 9, 1978, 92 Stat. 3137; $643 (a)(3), Act of June 30, 1980, 94 Stat.
770; 16 U.S.C. $ 824j)

EXPLANATORYNOTES

1980 Amendment. Section 643 (a)(3) of the Utility Regulatory Policies Act of 1978 (Act
Act of June 30, 1980 (Public Law 96-294,94 of November 9, 1978, Public Law 95-617, 92
Stat. 770) amended subsection 211 (a) by add- Stat. 3117, 3137) amended part II of the Fed-
ing the reference to an apphcation of a geoth- eral Power Act by adding section 211. Ex-
ermal power producer. The 1980 Act does tracts from the 1978 Act, not including
not appear herein. section 203, appear in Volume IV in chron-

1978 Ad&tion. Section 203 of the Public ological order.
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PROVISIONS REGARDING CERTAIN ORDERS REQUIRING

INTERCC)NNECTION OR WHEELING

Sec. 212. (a) No order may be issued by the Commission under section
210 or subsection (a) or (b) of section 211 unless the Commission determines
that such order—

(1) is not likely to result in a reasonably ascertainable uncompensated
economic loss for any elect]ric utility, qualifying cogenerator, or qualifying
small power producer, as the case may be, affected by the order;

(2) will not place an uridue burden on an electric utility, qualifying
cogenerator, or qualifying small power producer, as the case may be,
affected by the order;

(3) will not unreasonably impair the reliability of any electric utility
affected by the order; and

(4) will not impair the ability of any electric utility affected by the order
to render adequate service to its customers.

The determination under paragraph (1) shall be based upon a showing of
the parties. The Commission shall have no authority under section 210 or
211 to compel the enlargement of generating facilities.

(b) No order maybe issued under section 210 or subsection (a) or (b) of
section 211 unless the applicant for such order demonstrates that he is ready,
willing, and able to reimburse the party subject to such order for—

(1) in the case of an order under section 210, such party’s share of the
reasonably anticipated costs incurred under such order, and

(2) in the case of an order under subsection (a) or (b) of section 21 l—
(A) the reasonable costs of transmission services, including the costs

of any enlargement of transmission facilities, and
(B) a reasonable rate of return on such costs, as appropriate, as de-

termined by the Commission.
(c)(1) Before issuing an order under section 210 or subsection (a) or (b)

of section 211, the Commission shall issue a proposed order and set a rea-
sonable time for parties to the proposed interconnection or transmission
order to agree to terms and. conditions under which such order is to be
carried out, including the apportionment of costs between them and the
compensation or reimbursement reasonably due to any of them. Such pro-
posed order shall not be reviewable or enforceable in any court. The time
set for such parties to agree to such terms and conditions may be shortened
if the Commission determines that delay would jeopardize the attainment
of the purposes of any proposed order. Any terms and conditions agreed
to by the parties shall be subject to the approval of the Commission.

(2)(A) If the parties agree as provided in paragraph (1) within the time
set by the Commission and the Commission approves such agreement, the
terms and conditions shall be included in the final order. In the case of an
order under section 210, if the parties fail to agree within the time set by
the Commission or if the Commission does not approve any such agreement,
the Commission shall prescribe such terms and conditions and include such
terms and conditions in the {inal order.
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(B) In the case of any order applied for under section 211, if the parties
fail to agree within the time set by the Commission, the Commission shill
prescribe such terms and conditions in the final order.

(d) If the Commission does not issue any order applied for under section
210 or211, the Commission shall, by order, deny such application and state
the reasons for such denial.

(e) No provision of section 210 or 211 shall be treated—
(1) as requiring any person to utilize the authority of such section 210

or 211 in lieu of any other authority of law, or
(2) as limiting, impairing, or otherwise affecting any authority of the

Commission under any other provision of law.
(f)(1) No order under section 210or211 requiring the Tennessee Valley

Authority (hereinafter in this subsection referred to as the “TVX’) to take
any action shall take effect for 60 days following the date of issuance of the
order. Within 60 days following the issuance by the Commission of any
order under section 210 or of section 211 requiring the TVA to enter into
any contract for the sale or delivery of power, the Commission may on its
own motion initiate, or upon petition of any aggrieved person shall initiate,
an evidentiary hearing to determine whether or not such sale or delivery
would result in violation of the third sentance of section 15d(a) of the
Tennessee Valley Authority Act of 1933 (16 U.S.C. 831 n-4), hereinafter in
this subsection referred to as the TVA Act.

(2) Upon initiation of any evidentiary hearing under paragraph (l), the
Commission shall give notice thereof to any applicant who applied for and
obtained the order from the Commission, to any electric utility or other
entity subject to such order, and to the public, and shall promptly make
the determination referred to in paragraph (1). Upon initiation of such
hearing, the Commission shall stay the effectiveness of the order under
section 210 or 211 until whichever of the following dates is applicable—

(a) the date on which there is a final determination (including any
judicial review thereof under paragraph (3) ) that no such viobtion would
result from such order, or

(B) the date on which a specific authorization of the Congress (within
the meaning of the third sentence of section 15d(a) of the TVA Act) takes
effect.
(3) Any determination under paragraph(1) shall be reviewable only in the

appropriate court of the United States upon petition filed by any aggrieved
person or municipality within 60 days after such determination, and such
court shall have jurisdiction to grant appropriate relief. Any applicant who
applied for and obtained the order under section 210 or 211, and any
electric utility or other entity subject to such order shall have the right to
intervene in any such proceeding in such court. Except for review by such
court (and any appeal or other review by an appellate court of the United
States), no court shall have jurisdiction to consider any action brought by
any person to enjoin the carrying out of any order of the Commission under
section 210 or section 211 requiring the TVA to take any action on the
grounds that such action requires a specific authorization of the Congress
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pursuant to the third senten(:e of seciton 15d(a) of the TVA Act. ($ 204(a),
Act of November 9, 1978, S~2Stat. 3138; 16 U.S.C. $ 824k)

EXPLANATORYNOTE

1978 Ad&tion. Section 204(a) of the Public Power Act by adding section 212. &tracts
Utility Regulatory Policies Act of 1978 (Act from the 1978 Act, not including section 204,
of November 9, 1978, Public Law 95-617, 92 appear in Volume IV in chronological order.
Stat. 3138) amended part 11 of the Federal

* * * * *

PART 111—LI(;ENSEES AND PUBLIC UTILITIES;

PROCEDURAL AND ADMINISTRATIVE PROVISIONS

* * * * *

Page 532

S=. 303. [Retirements applicable to agencies of the United States.]—

* * * * *

NOTE OF OPINION

1. Federd agency accoun~ System of Accounts. The FPC may have access
The Federal Power Commission has both to Bureau records for this purpose. Dec.

the power and the duty to act affirmatively Comp. Gen. B–125042 (letter to Chairman
to determine whether the Bureau of Rech- Reuss, Conservation and Natural Resources
mation’s power records and accourlts are in Subcommittee, August 22, 1974).
compliance with the Commission’s Uniform
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June 4, 1936

RIO GRANDE CANALIZATION PROJECT

Pages 543-544

* * * * *

sec. 2. [M,500,000 aufioriz~ to ~ appropfiat~-Appropriation ‘aY
be transferred for direct expenditure to Department of Interior.]-There
is authorized to be appropriated the sum of $4,500,000 for the purposes
of carrying out the provisions of section 1 hereof, other than for operation
and maintenance, including salaries and wages, fees for professional ser-
vices; rents; travel expenses; per diem in lieu of actual subsistence; printing
and binding, law books, and books of reference: Prwided, That the amount
herein authorized to be appropriated shall include so much as may be nec-
essary for completion of construction of the diversion dam in the Rio
Grande wholly in the United States, in addition to the $1,000,000 author-
ized to be appropriated for this purpose by the Act of August 29, 1935 (49
Stat. 961 ): Prwided firther, That the total cost of construction of said di-
version dam and canalization works shall not exceed $5,500,000: Prwtied
further, That the provisions of section 3709 of the Revised Statutes (U.S.C.,
title 41, sec. 5) shall not apply to any purchase made or service procured
when the aggregate amount involved is $100 or less; purchase, exchange,
maintenance, repair and operation of motor-propelled passenger- and
freight-carrying vehicles; hire with or without personal services, of work
animals and animal-drawn and motor-propelled vehicles and equipment;
acquisition by donation, condemnation, or purchase of real and personal
property; transportation (including drayage) of personal effects of employ-
ees upon change of station; telephone, telegraphic, and airmail communi-
cation; rubber boots for official use by employees; ice; equipment, service,
supplies, and materials and other such miscellaneous expenses as the Sec-
retary of State may deem necessary properly to carry out the provisions of
the Act: And Prwided further, That any part of any appropriation made
hereunder may be transferred to, for direct expenditure by, the Department
of the Interior pursuant to such arrangements therefor as may be from
time to time effected between the Secretary of State and the Secretary of
the Interior, or as directed by the President of the United States. (49 Stat.
1463; Act of November 29, 1975, $206, 18 Stat. 763)

EXPLANATORYNOTE

1975 Amendment Section 206 of the Act tuting “$4,500,000” for “$3,000,000” and
of November 29, 1975 (Pubfic bw 94–141, “$5,500,000” for “$4,00.0>000”. The lg75
89 Sht. 763) amended section 2 by substi- Act does not appear herein.
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546-547

FLOOD CONTROL ACT OF 1936

Pages 546-547

SW. 3. [Responsibility of State to share costs of flood control.]—

* * * * *

NOTE OF OPINION

1. Nonrwmoir proj~
The exception in section 6(e) of the Federal

Water Project Recreation Act which states
that section 2 of that Act shall not apply to
nonreservoir flood control projects maybe in-
terpreted to also cover nonresem(>ir “local
protection” projects. Consequently, for the
purpose of planning local participation in rec-

reation and fish and wildlife enhancement in
connection with nonreservoir “local protec-
tion” projects, section 2(a) of that Act cannot
be applied to nonreservoir projects author-
ized under section 3 of the Flood Control Act
of 1936. Memorandum of Acting Associate
Soficitor ~vis to Regional Solicitor, Port-
bmd, September 11, 1969.
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565

INTERIOR DEPARTMENT APPROPRIATION ACT, 1938

[Colorado-Big Thompson

* *

Page 565

projm—R~apent contracti.]—

* * *

NOTE OF OPINION

3. Environment impact statements
No environmental impact statement was re-

quired prior to the signing of a contract be-
tween the Northern Colorado Water
Conservancy District and Municipal SuNIs-
trict and the United States which provided
that the surplus capacity of the Colorad&Big
Thompson project could be used to carry
water from tie Western slope to the &stern
slope of Colorado if the Subdistrict could ob
tain the necessary water rights, and which fur-
ther provided that no water should be
transported until the final environmental
statement had been approved because: (1) the
contract does not constitute a recommenda-
tion or report on a major Federal action but
rather is merely an agreement which precip

itated the planning for the diversion of water
which the Subdistrict has yet to obtain, (2) the
contract expressly recognizes that an environ-
mental impact statement must be prepared
and approved and the agency =nnot rec-
ommend the proposal until the statement has
been approved; and (3) in a practical sense,it
would be overly burdensome to require the
agency to prepare an environmental im~ct
stitement before the plans for the proposal
are prepared. Moreover; until the source of
the water to be transferred bss been identi-
fied it is impossible to definitely determine the
overall environmental impacts. Colorado Riwr
Water Cmservahn Dtittict v. Unitid States, 539
F.2d 907 (lOth Cir. 1977),
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568-571

BONNEVILLE PROJECT

Page 568

[=. 1. Completion and opration of dam by %retary of the Army—
SurplW power to be dispo~ of by Power Administrator.]—

* * * * *

EXPLANATORYNOTE

Change of Name. The “De~rtment of Army” and the “Seme~V of the Army:> ~e-
War” and the “Secretary of War” have been
known since 1947 as the “Department of the

s~tively. See section 205(a), (b), Act of July
26, 1947 (61 Stat. 501).

NOTES OF OPINIONS

1. bnstrution tith other laws (1970), in re Bonneville Power Administra-
te authority of the Secretary of the In- ter’s authority to acquire power from the Trw

terior delegated to the Bonneville Power Ad- jan nuclear power project.
ministrator to dispose of the output of The BonnevilleProjectAct of 1937, section
Federal hydroelectric projects in the Pacific 9(c) of the Reclamation Project Act of 1939,
Northwest is derived primarily from the and section 5 of the Flood Control Act of
Bonneville Project Act of 1937 and is supple- 1944 all have a common purpose and should
mented by the Reckmtion laws @particularly be read in pati mtiti to ascertain the intent
section 9(c) of the Reclamation Project Act of of Congress. Solicitor Weinberg Opinion,
1939) and section 5 of the Flood Control Act M—36769, 75 I.D. 403 (1968), in re author-
of 1944. All of these Acts have a common ity of Bonneville Power Administration to
purpose and should be read in pati mateti to participate in the integrated hydrothermal
ascertain the intent of Con~ess. Soficitor power program for the Pacific Northwest.
Melich Opinion, M-36812, 77 1[.D. 141

Pages 568-571

~. 2. [Administrator appinted by ~retary of Ener~—Office of
Administrator to be an officer of the kpartment of Energy-%retary
of the Army to install n~ssary machinery-powers and duties of Ad.
ministrator.]—

* * * * *

EXPLANATORYNOTES

fiansfers of ~ndons. Reor~nization Secretary of Energy and preserved the
Plan No. 3 of 1950 transferred the functions Bonneville Power Admfilstration as a sepa-
of the Administrator under this Act to the rate and distinct organimtional entity within
Secretiry of the Interior. Section 302(a) of the Department of Energy. The 1950 Reor-
the Department of Energy Or@nintion Act gani=tion Plan appears in Volume 11at page
(Act of August 4, 1977, Public hw 95-91,91 1005, and extracts from the 1977 Act, in-
Stat. 578) transferred the functions of the eluding section 302(a), appear in Volume IV
Secretary of the Interior under this Act to the in chronological order.
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Supplementary Provision: Transmission ning, Power Marketing, Conservation, and
System;Revenue Bond- Self-financing. The Resource Acqubdtion. The PacificNorthwest
FederalColumbla River TransmissionSystem Electric Power Planning and Conservation
Act (Act of October 18, 1974, Pub~c Law93- Act (Act of December 5, 1980, Pub~c Law
454, 88 Stat. 1376) authorized the establish- 96-501, 94 Stat. 2697) establishedthe four-
ment of a regional transmissionsystem, the state Pacific Northwest Electric Power and
issuance of revenue bonds, and the use of Conservation Planning Council to carry out
bond proceeds and the revenues of the regional planning and revised and enlarged
Bonneville Power Administration to meet its the authority of the Administrator of the
expenses without further appropriation. The Bonneville Power Administration to market
1974 Act appears in Volume IV in chrono- and conserve power and to acquire power re-
Iogical order. sources. The 1980 Act appears in Volume IV

supplementaryProvision:Regionalplan- in chronoloscal order.

NOTES OF OPINIONS !,.

Cmstractingauthority 1
Ener~ ccsnwrvation 4
Fisheries 5
Purchaaesof power 6-10

Centrafiacoal-plant 6
Hyd-thermsd power program 7

1. Contracdngauthority
The Administratorof theBonnevillePower

Administration is authorized to enter into
trust-agency arrangements to purchase power
for preference agency customers as part of the
proposed Phase 2 of the region’s Hydro-ther-
snalPower Program. The contracts are within
the broad authority of section 2(Q of the
Bonneville Project Act of 1937 and are in fur-
therance of the purpose of section 5 of the
Flood Control Act of 1944 to promote the
most widespread use of Federal power at the
lowest possible rate to consumers consistent
with sound business principles, the authority
given the Administration in section 2(b) of the
1937 Act to interchange energy, and the di-
rective of section 6 of the 1937 Act to en-
courage the equi~ble distribution of Federal
energy. Dec. Comp. &n. B-137458 (Septem-
ber 13, 1974).

4. Energyconsemation
The BonnevilleAdministratoris author-

ized to engagein energyconservationmeas-
ures if he determines they are a reasonable
means of attaining some end neceswry or ap
propriate to fulfilling the responsiblfities im-
posed on hlm by hw. Dec. Comp. Gen. B-
114858 Uuly 10, 1979).

5. Fisheries
The Bonneville Power Administrator has

authority to undertake or fund a study or
project to help restore the Columbla Klver
anadromous fishery if he finds that such a
study or project is necessary or appropriate

to carry out hls power marketing responsi-
blfities under the Bonneville Project Act and
other related statutes. Acting Regional Sol-
icitor Halvorson Opinion, M–36885, 83 I.D.
589 (1976).

6. Purchases of power—Centralia coal-
plant

The purchaseof powerfrom theCentralia
coal-pbntto emble the Bureauof Reclama-
tionto morefullyutilizethehydrocapability
of theCentralValleyProjectto meetitsgrow-
ing project and customer loads, and to emble
the Bonneville Power Administration to over-
come a deficiency in firm power during a
three-year period, is well within the statutory
authority of the Secretary of the Interior un-
der the Bonneville Project Act of 1937, the
Reclamation Laws, particuhrly section 9(c) of
the Reclamation Project Act of 1939, and sec-
tion 5 of the Flood Control Act of 1944.
Memorandum of Assistant Soficitor Pelz, Jan-
uary 2, 1968.

7.—Hydr&thermdpowerprogram
The BonnevillePowerAdministratorhas

authorityto enterintofirm,long-termagree-
mentswithpreferencecustomerparticipants
in theTrojanprojectandin otherprojectsin
the hydro-thermalpower program under
whichthe BonnevillePowerAdministration
takestheparticipants’shareof projectoutput
andagreesto paytheparticipantsundernet
billingarrangementsfor theirshareof project
costsfrom a datecertainwhetheror not the
project is operable.The contracts are sup-
ported by the Administrator’s authority to
operate Federal hydroelectric projects for the
“benefit of the general public:’ to’’encourage
the widest possible diversified use of electric
energy,” and to “encourage the most wide-
spread use” of Federal power “at the lowest
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possible rates” to consumers. The 10-year hy-
dro-thertnal power program which the con-
tracts implement was specifically approved by
Congress in the Public Works Appropriation
Act for fiscal year 1970. Solicitor Melich
Opinion, M-36812, 77 I.D. 141 (1970).

In implementing an integrated hydrother-
mal power program for the Pacific North-
west, the Bonneville Power Administrator
may enter into contractual arrangements, in-
cludlng the acquisition by purchaw or ex-
change of thermal power, which are
reasonably related to the statutory objective
of provid~ng the most widespread use of and
benefit from the existing and authorized Fed-
eral power investment at the lowest practical
cost. Solicitor Weinberg Opinion, M[-36769,

75 I.D. 403 (1968).
The autiority of the Department of the In-

terior’s power marketing agencies to acquire
thermal power and energy by purchase as well
as exchange in order more effectively to uti-
Eze the Federal hydro capability to serve cus-
tomers’ requirements in accordance with the
mandates of the Bonneville Project Act of
1937, section 9(c) of the Reckmation Project
Act of 1939, and section 5 of the Flood Con-
trol Act of 1944, is well established. Solicitor
Weinberg Opinion, M-36769, 75 I.D. 403
(1968), in re authority of the Bonneville
Power Admtilstration to participate in the in-
tegrated hydro-thermal power program for
tie Pacific Northwest. Accord, Solicitor Melich
Opinion, M-36812, 77 I.D. 141 (1970).

Pages 571-572

%. 4. [Preference to pub~c Hles and cooperatives.]—

* * * * *

NOTES OF OPINIONS

Preferenceprovision 1
Publicbenefi~ 2
1. Preferenceprovision

A municipalitywhichdoes not havea mu-
nicipalutilityoperationandhasnotmadeany
commitmentsto obtainone does not quafify
asa preferencecustomerfor the purposeof
seeking an option to purchase Federal power.
City of Portland, Oregon v. Munro, No. 77-928,
D. Oregon (December 3, 1980).

2. Pubficbenefits
The BonnevillePowerAdministratorhas

authorityto enterintofirm,lo~g-termagree-
mentswithpreferencecustomerparticipants
in theTrojanprojectandin otherprojectsin
the hydro-thermalpower program under
which the Bonneville Power Admititration
takes the participants’ share of project output
and agrees to pay the participants under net
billing arrangements for their share ofproject
costs from a date certain whether or not the
project is operable. The contracts are sup
ported by the Administrator’s authority to
operate Federal hydroelectric projecw for the

“benefit of the general public;’ to “encour-
age tie widestpossible diversified ux of elec.
trlc energy;’ and to “encourage the most
widespread use” of Federal power “at the
lowest possible rates” to consumers. The 10-
year hydr~thersual power program which the
contracts implement was specifically ap-
proved by Congress in the Pubfic Works Ap-
propriation Act for fiscal year 1970. Solicitor
Melich Opinion, M-36812, 77 I.D. 141
(1970).

In implementing an integrated hydro-ther-
nud power program for the Pacific North-
west, the Bonneville Power Administrator
may enter into contractual arrangements, in-
cludlng tbe acquisition by purchase or ex-
change of thermal power, which are
reasonably related to the statutory objective
of providing the most widespread use of and
benefit from the existing and authorized Fed-
eral power investment at the lowest practical
cost. Solicitor Weinberg Opinion, M–36769,
75 I.D. 403 (1968).

Pages 572-574

S=. 5. [Contrati for sale of elaric ener~.]—

* * * * *
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EXPLANATORYNOTE

Transfer of Functions. See Expbnatory
Note under section 6, below.

NOTE OF OPINION

1. Exchangeagreements 1939,andsection5 of theFloodControlAct
The authorityof Interior’spowermarket- of 1944, is well established.SolicitorWein-

ing agencies to acquire thermal power and berg Opinion, M-36769, 75 I.D. 404 (1968),
energy by purchase as well as exchange in or- in re authority of the Bonneville Power
der more effectively to utilize the Federal hy- Administration to participate in the inte-
dro capability to serve customers’ grated hydro-thertnal power program for the
requirements in accordance with the man- Pacific Northwest. Accord, Solicitor Melich
dates of the Bonneville Project Act of 1937, Opinion, M-36812, 77 I.D. 141 (1970).
section 9(c) of the Reclamation Project Act of

Pages 574-575

Sm. 6. [%hedules of rates and dar~s for el-tric ener~—Preparation
and approval—Unifoa rates.]—

* * * * *

EXPLANATORYNOTE

Transfers of Functions. Reorganization
PlanNo. 3 of 1950transferredtherateprep-
arationfunctionof the Administratorto the
Secretaryof the Interior.Section302(a)of
theDepartmentof EnergyOrganizationAct
(Actof August4,1977, PubficLaw95-91,91
Stat. 578) transferredthe rate preparation
functionto theSecretiryof Energy,andsec-
tion 301@) of thatAct also transferredthe
rateapprovalfunctionof the FederalPower
Commissionto theSecretaryof Energy.Sec-
tion7 of thePacificNorthwestElectricPower
Pbnning and ConservationAct (Act of De-

cember 5, 1980, Public Law 96-501, 94 Stat.
2723) superseded these provisions by pre
scribing the rate preparation duties of the Ad-
ministrator and providing that rates shall
become effective only upon confirmation and
approval of the Federal Energy Regulatory
Commission. The 1950 Reorganization Plan
appea~ in Volume II at page 1005. Extmcts
from the 1977 Act, including sections 301(b)
and 302(a), appear in Volume IV in chrono-
logical order. The 1980 Act appears in Vol-
ume IV in chronological order.

NOTES OF OPINIONS

tintracting authority-Hydrothermal creases instituted by the lml power admin-
power program 9 istrators. United States v. Tex-La Electric Pmer

Ratesand charges 1-8 Cooperative, Inc., 693 F.2d 392, 398-400 (5th
-erdly 1 Cir. 1982).
Interim rates 2 The Bonneville Project Act and the Flood
Procedural due proeas 3 Control Act of 1944 provide the dual statu-
Rate design 5 tory standard, for rates for Federal power, of
Review and approval 4 providing consumers with the benefits of

1. Rates and charges-~nerally power at the lowest possible price consistent

In enacting section 6 of the Wnneville Proj- with good business practices as well as pro

ect Act and patterning section 5 of the Flood tecting the interests of the United States in

Control Act of 1944 after that section, Con- amortizing its investment in the project within

gress intended that the Federal Power Com- a reasonable period of years. Untid StatesDe-

mission apply its ratemakmg expertise partly partimt of tb Intetir, Bonn&le Pmer Admin-

to protect consumers from undue mte in- istration, 34 F.P.C. 1462, 1465 (1965).
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2.—Interisnrates
The FederalPower Commission had the

power to confirm Bonneville POWW Admin-
istration mtes on an interim hsis. The Sec-
retary of Energy inherited these powers
through the Department of Ener&~ Organi-
zation Act. Montana Pwer Company v. Ed-
wards, 531 F. Supp. 9 (D Ore. 1981).

Under section 5 of the Flood Control Act
of 1944 and section 6 of the Bonneville Proj-
ect Act of 1937 the Federal Power Commis-
sion had inherent authority to approve rates
for an interim period. United States v. Tex-La
Elec& Cooperative, Im., 693 F.2d 392, 408-
09 (5th Clr. 1982), reversing Un&d State~v.
Tin-La Electi Co@erative, Iw., 524 F. Supp.
409 (E.D. b. 1981) and United Stat{?sv, North-
emt Taas Elect% Coofmative, Inc., Civil Action
No. H-81-604 (S.D. Tex. 1981).

Section 301(b) of the Department of En-
ergy Organization Act, through section
402(a)(2) of the Act, authorizes the Secretary
of Energy, in the exercise of the rate approval
authority for the Bonneville Power Admin-
istration (BPA) formerly in the Federal Power
Commission (FPC), to utilize the authority of
the FPC under, among others, section 16 of
the Natural Gas Act (15 U.S.C. $7170), which
authorizes the FPC to perform all acts nec-
essary to carry out its functions. The Supreme
Court has held that this includes the authority
to set rates on an interim basis. Therefore,
the Secretary of Energy has authority to pro-
mulgate interim rates for BPA. Paa~x Power
&Light Co. v. Duncan, 499 F. Supp. 672,678-
79 (D. Ore. 1980).

3.—Procedurd due process
Wherean increa~ in thewholemlepower

ratesfor the BonnevillePowerAdministra-
tion (BPA)wasplacedinto effect by the &
sistantSecretary of Energy for Fiesource
Applications pursuant to Delegation Order
No. 0204-33, and BPA under its published
procedures held 16 public hearings on its pro
posed rates and 7 more hearings on its revised
proposed rates, the BPA customers were af-
forded all the process due them under the law
and the Constitution. Paafi Power@ L@ht Co.
v. Duncan, 499 F. Supp. 672, 679-81 (D. Ore.
1980).

4.—Review and approval
In plainand unambiguouslanguage,Con-

gress,in section301@) of theDepartmentof
Energy OrganizationAct, granted the au-
thorityof the FederalPowerCommissionto
aPPrOVeBonnevillePower Adrnirilstration
ratesto the Secretary of Energy, not to the

Federal Energy Reguhtory Commission. Pa-
cz~cPmer @ L&ht Co. v. Duncan, 499 F. Supp.
672, 677-78 (D. Ore. 1980).

It is well within the Secretary of Energy’s
broad discretion under the Department of
Energy Organization Act to delegate to the
Mlstant Secretary the authority to confirm
and approve rates on an interim basis and to
delegate or assign to the Federal Energy Reg-
ubtory Commission (FERC) the authority to
confirm and approve rates on a final basis.
Memorandum of &neral Counsel Coleman,
October 14, 1978, in re proposed dele~tion
to FERC of rate confirmation authority for
the Department of Energy’s power marketing
agencies.

Pursuant to Section 301(b) of the Depart-
ment of Energy Organization Act, the con-
firmation and approval authority of the
Federal Power Commission for Fedeml power
marketing rates is vested in the Secretary of
~ergy. Memorandum of Ceneral Counsel
Coleman, October 14, 1978, in re proposed
delegation to the Federal Energy Regulatory
Commission (FERC) of rate confirmation au-
thority for the Department of Energy’s power
marketing agencies.

The jurisdiction of the Federal Power Com-
mission under the Bonneville Project Act and
section 5 of the Flood Control Act of 1944
to review rates can neither be analogized to
an independent rate investigation nor to the

aPWllate function of United States Cou~s of
Appeals over Commission decisions under the
Federal Power Act. Congress expected the
Commission to apply its independent exper-
tise in evaluating the rates set by the Secretary
of the Interior but did not mean that the
Commission should supplant the Secretary’s
responsibility and discretion for initiating ap
propriate rates nor make a de -o determi-
nation. United States Department of the Inte&,
Bonneville Power Administration, 34 F.P.C.
1462, 1465 (1965).

5.—Rate design
Becausesection6 of theBonnevilleProject

Act and section9 of the FederalColumbia
River TransmissionSystemAct grant such
broad discretion to the Secretary in the design
of rates, there is no judicial review of rate
design because there is no law to apply. Paai
Power @ L@ht Co. v. bncan, 499 F.2d 672,
681-82 (D. Ore. 1980).

9.~ntracting autioriV-Hydwtie~
power program

The BonnevillePower Atilnistrator has
authority to enter into firm, long-term agree-
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ments with preference customer participants
in the Trojan project and in other projects in
the hydro-thermal power program under
which the Bonneville Power Administration
takes the participants’ share of project output
and agrees to pay the participants under net
billing arrangements for their share of project
costs from a date certain whether or not the
project is operable. The contracts are sup
ported by the Administrator’s authority to
o~mte Federalhydroelectricprojects for the
“benefit of the general public:’ to “encour-
age the w;destpossible diversifieduse of elec-
tric energy,” and to “encourage the most
widespread use” of Federal power “at the
lowest possible rates” to consumers. The 10-
yearhydro-thermalpower program whichthe
contracts implement was specifically ap-
proved by Congress in the Pubhc Works Ap
pmpriation Act for fiscal year 1970. Solicitor
Melich Opinion, M-36812> 77 I.D. 141
(1970).

In implementing an integrated hydr&ther-
mal power program for the Pacific North-
west, the Bonneville Power Administrator

WY enter into con~actual a~ngemen~~ in-
cluding the acquisition by purchase or ex-

change of thermal power, which are
reasonably related to the statutory objective
of providing the most widespread use of and
benefit from the existing and authorized Fed-
eral power investment at the lowest practical
cost. Sohcitor Weinberg Opinion, M–36769,
75 I.D. 403 (1968).

The Administrator of the Bonneville Power
Administration is authorized to enter into
trust-agency arrangements to purchase power
for preference agency customers aspart of the
proposed Phase 2 of the region’s Hydr&ther-
rnal Power Program. The contracts are within
the broad authority of section 2(~ of the
Bonneville Project Act of 1937 and are in fur-
therance of the purpose of section 5 of the
Flood Control Act of 1944 to promote the
most widespread use of Federal power at the
lowest possible rate to consumers consistent
with sound business principles, the authority
given the Administration in section 2@) of the
1937 Act to interchange energy, and the di-
rective of section 6 of the 1937 Act to en-
courage the equitable distribution of Federal
energy. Dec. Comp. Gen. B– 137458 (Septem-
ber 13, 1944).

Page 575

%. 7. [Rate whddes to be basal on cost of prduction of ener~—
Computation of costs—Allmation of costs.]—

* * * * *

EXPWNATORY NOTE

Trarmfer of Ftition. Section 301@) of tion of the Federal Power Commission to the
tie Department of Energy Organization Act Secretary of Ener~. Extracts from the 1977
(Act of August 4,1977, Public Law 95-91,91 Act, includlng section 301@), appear in Vol-
Stat. 578) transferred the cost allocation func- ume IV in chronological order.

NOTm OF OPINIONS

Rates -d C- 3
Repayment 1

1. Repayment
The legishtivehistoryof theparenthetical

phrasein section7 of the BonnevilleProject
Act, thatrateschedulesshallbe drawnto re-
covercosts’‘uponthebasiiof theapplication
of suchrateschedulesto the capacityof the
electricfacilities”of the project, showsthat
Congressdld not expectregularannualam-
ortizationpaymentsto be made.Therefore,
thephraseprecludesthea=ment of an in-

terest or other monetary pemlty for failure
to meet a scheduled annual payment.
Congressional endorsement of the absence of
a binding schedule for annual amortization
payments was reiterated in the 1966 House
Interior Committee report on the third pow-
erhouse at Grand Coulee Dam. Memoran-
dum of Deputy Assistant General Counsel
Pelz, November 26, 1982, in re scheduled an-
nual repayment for power investment.

It has long been established that 50 years
is a “reasonable period of years” within which
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to repay the government’s investment in 1980).
power facilities. United States Departmsmtof the The Bonneville Project Act and the Flood
Intetir, Bonneville Pwer Admintitration, 34 Control Act of 1944 provide the dual statu-
F.P.C, 1462, 1466 (1965). tory stidard, for rates for Federal power, of

3. Rams and &rges providing consumers with the benefits of

Neither section 7 of the Bonneville Project power at the lowest possible price consistent

Act nor the Public Utility Regulato~ Policies with good business practices as well as pre

Act imposes a cost-of+ervice standard for the tecting the interests of the United Smtes in

design of wholesale power rates for the amortizing its investment in the project within

Bonneville Power Administration. Although a reasonable period of years. United States De

costs must be considered, other factors may partment of the Intetir, Bonnm’lle Pmer Admin-

be considered as well. Paci~t Pwer & L&ht Co. ktratin, 34 F.P.C. 1462, 1465 (1965).

v. Dunmn, 499 F. Supp. 672, 682-83 (D. Ore.

Pages 577-578

SW. 10. [Appointment of officers and employees-Voluntary and un-
compensated senices.]—

* * * * *

NOTSS OF OPINIONS

1. hbor relations
Section 10(b) of the Bonneville Project Act

vested discretion in the BPA Administrator
to bargain collectively as to the wages of BPA
employees, but he is not compelled to do so.
Consequently, he may reject the ar~ltrators’
recommendation for an 8.53 percent. wage in-
crease in a good faith action to comply with
the President’s directive to maintain a 5.5 per-
cent ‘ ‘~p” on pay increases where the collec-
tive bargaining agreement does not make the
arbitrators’ decision binding. Columbia Pmer
Trades Cwtil v. Un&d StatesDepartment of En-
ergy, 496 F. Supp. 186 (W.D. Wash. 1980)
[Editor’s Note: This decision was vacated on

%.

1974

Page

the grounds that the Federal Labor Relations
Authority, created under Title VII of the
Civil Service Reform Act of 1978, has exclu-
sive jurifiction over Federal hbor relations
matters. 671 F.2d 325 (9th Clr. 1982).]

Section 10(b) of the Bonneville Project Act,
as amended, was not repealed or superseded
by the Classification Act of 1949, nor are
wage board employees of the Bonneville
Power Administration entitled, under the
Federal Employees Act of 1966, to payment
of 25 percent Sunday premium pay. Abell u.
United States, 518 F.2d 1369, 207 Ct. Cl. 207
(1975).

578

11. [R~eipts from transmission and sale of el~tric ener~.]—

* * * * *

13XPMNATORY NOTE

Amendment. Section 11 of the
Bonneville Project Act of 1937 was
superseded by section 11 of the Federal Cm
Iumbia River Transmission System ,4ct (Act
of Octobe 18, 1974, Public Law 93-454, 88
Stat. 1378) which established in the Treasury
of the United States the Bonneville Power
Administration Fund consisting of all funds

the unexpended babnces in the continuing
fund established under section 11 of the 1937
Act, and authorized expenditures from the
Fund to defray expenses of the Administra-
tor, includlng emergency expenses and those
necessary to insure continuous operation.
The 1974 Act appears in Volume IV in chron-
ological order.

and receipts of the Administmtor,
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CENTRAL VALLEY PROJECT, CALIFORNIA, AND
COLORADO RIVER PROJECT, TEXAS

Pages 583-587

%. 2. [Gntrd Valley proj~t reauthorized-$12,000,000 authoriza-
tion transferred to kretary of Interior as a nonreimbursable expend-
itir+Otherwise R=lamation law to govern—Priorities.]—

* * * * *

EXPMNATORY NOTE

Supplementary Provision: CentralValley coordinatedoperationallywiththeotherstor-
Projeet Amended To Include Black Butte age units of the Central Valley project by the
Proj=t. The Act of October 23, 1970 (Public Bureau of Reclamation, provided that the
Law 91-502,84 Sat. 1097) amended the Cen- Black Butte Dam and Reservoir will be phys-
tral Valley project authorized by section 2 to ically operated and maintained by the Corps
include the Black Butte project on Stony of hgineers and in a manner compatible with
Creek authorized by the Flood Control Act recreational use of the reservoir. The 1970
of 1944 (58 Stat. 887). The 1970 Act requires Act appears in Volume IV in chronological
the Black Butte project to be financially in- order.
tegrated with the Central Valley project and

NOTES OF OPINIONS

~nerally 1
Power 2*24

Cenerdly 20
Water 5-14

Gntraets 6
@tity 10

1. @nerdly
By pumping water from the Sacramento

San Joaquin Delta to the Delta-Mendota
Canal, the Tracy Pumping P1ant, Central Val-
ley Project, alters or modifies the condition
or capacity of a navigable stream and its op
erations must, therefore, be presumed to con-
stitute an obstruction to navigable capacity
and subject to the requirements of section 10
of the Act of March 3, 1899. But while not
an obstruction expressly authorized by Con-
gress, the plant is nonetheless exempt from
section 10’s requirement that it obtain a per-
mit for its operations, as the basic legislative
enactments authorizing the Central Valley
Project in 1937, as well as the annual appro-
priations acts for the operation and mainte-
nance of the projet, when read in fight of the
history of the broad oversight exercised by
Congress over the project, constitute affirm-
ative Congressional authorization for the

pumping operations of the Tracy Plant. Sbra
Club u Atirw, 610 F.2d 581 (9th Cir. 1979),
reversing Skwa Club v. Mortm, 400 F. Supp.
610 (N.D. Cal. 1975), reversed on other
grounds, Cal~omti v. Stirs Club, 451 U.S.
287 (1981).

6. Water-tintrati
The 50-year rolling repayment policy,

whereby as each unit of the Central Valley
Project is authorized the repayment period
for all project contracts entered into under
sections 9(c)(2) and 9(e) of the Reclamation
Project Act of 1939 is extended for fifty years
from the date of the tatest authorization, is
not inconsistent with the language of thow
sections authorizing the Secretary to enter
into these contracts “for such periods, not to
exceed forty years,” as this language limits
only the length of the contract itself but not
the repayment period. Memorandum of As-
sociate Solicitor Little to Commissioner,
Water and Power Resources Services, Novem-
ber 26, 1980.

lo.—~tity
The Federal Water Pollution Control Act,

as amended, does not require the Bureau of

S118



August 26, 1937

CENTR.AL VALLEY PROJECT 583-587

Reclamation to nmke releases from the Cen-
tral Valley Project or to refrain from pumping
from the Sacrament~SanJoaquin Delta in or-
der to maintain State water quahty standards
for salt water intrusion, as the only State stan-
dard imposed on Federal agencies i~re those
with respect to the dlscbarge of pollutants
from e~uent sources. Those provisions of the
act which do apply to dt water intrusion do
not purport to affect the operations of Fed-
eral agencies. Memorandum of Associate Sol-
icitor Garner to Commissioner of
Reclamation, September 15, 1975.

20. Power—&mrdly
me purchaseof powerfromthe(Centralia

coal-pbnt to emble the Bureau-of Reclama-
tion to more fully utilize the hydro capability
of the Central Valley Project to meet its grow-
ing project and customer loads, and to enable
the Bonneville Power Administration to over-
come a deficiency in firm power during a
three-year period, is well within the statutory
authority of the Secretary of the Interior un-
der the Bonneville Project Act of 1937, the
Recbunation laws, particuhrly section 9(c) of
the Reclamation %oject Act of 1939, and sec-
tion 5 of the Flood Gntrol Act of 1944.
Memorandum of Assistant Soficitor Pelz, Jan-
uary 2, 1968.
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598-601

INTERIOR DEPARTMENT APPROPRIATION ACT, 1939

Pages 598-601

[Increase in R=lamation find— Hayden-O’MAoney Amendment.]—

* * * * *

NOTES OF OPINIONS

Exeptions 5
General 1
1. General

Monies which are received from an irriga-
tion project and covered into the reclamation
fund will be crdlted toward the unmatured
construction obligation of the water district
but cannot be applied against the operation
and maintenance cost of the project unless
specifically appropriated by Congress. Mem-
orandum of Acting Associate Solicitor Robi-
son to Field Sohcitor Amarillo, November 8,
1972, in re disposition of miscellaneous rev-
enues from Rio Grande Project.

5. Exceptiosss
The contracts with the Strawberry Water

Users’ Association providing that revenues
from the grazing lands and the Government’s
investment in the power system are to be cred-

ited against project costs are excepted from
the apphcation of the Hayden-O’Mahoney
Amendment. Sohcitor Mehch Opinion, M-
36863, 79 I.D. 513 (August 8, 1972), in re
Strawberry Valley Project, Utah.

The Act of July 1, 1946 not only makes
clear that under subsection I of the Fact Find-
ers’ Act power revenues are not to be distrib
uted to individual water users after repayment
of the construction costs of the project, it also
confirms that revenues subject to disposition
under subsection I may be applied to project
purposes after project repayment instead of
being deposited in the General Treasury as
would be rquired by the Hayden-O’Maho-
ney Act. The same policy would apply to rev-
enues from grazing lands. Soficitor Mehch
Opinion, M-36863, 79 I.D. 513 (August 8,
1972), in re Strawberry Valley Project, U~h.
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602-603

COLUMBIA RIVER FISHERY DEVELOPMENT

Pages 602-603

[See. 1. Establishment of salmon cultural stations in Columbla River
Basin.]-The Secretary of Commerce is authorized and directed to estib-
lish one or more salmon-cultural stations in the Columbia River Basin in
each of the States of Oregon, Washington, and Idaho. Any sums appro-
priated for the purpose of esmblishing such stations maybe expended, and
such stations shall be established, operated, and maintained, in accordance
with the provisions of the Act entitled “An Act to provide for a five-year
construction and maintenance program for the United States Bureau of
Fisheries”, approved May 21[, 1930, insofar as the provisions of such Act
are not inconsistent with the provisions of this Act. (52 Stat. 345; 16 U.S.C.
$ 755)

*: 2. [Investigations, biological surveys, and experiments author-
tied.]-The Secretary of Commerce is further authorized and directed (1)
to conduct such investigations, and such engineering and biological surveys
and experiments, as may be necessary to direct and facilitate conservation
of the fishery resources of the Columbia River and its tributaries; (2) to
construct, install, and maintain devices in the Columbia River Basin for the
improvement of feeding and spawning conditions for fish, for the protection
of migratory fish from irri~tion projects, and for facilitating free migration
of fish over obstructions; and (3) to perform all other activities necessary
for the conservation of fish irl the Columbia River Basin in accordance with
law. (52 Stat. 345; 16 U.S.C. $ 756)

See. 3. [Appropriation.]-There is hereby authorized to be appropri-
ated, out of any money in the Treasury not otherwise appropriated, the
sum of $500,000, or so much thereof as may be necessary, to carry out the
purposes of this Act. (52 Stat. 345; 16 U.S.C. $ 757)

EXPnNATORY NOTE

S121

Wmfer of Fundons. The Secretary of tions md reor~ni~tion effected by Reor-
Commerce was substituted for the Secretary ~ni~tion Plan No. 4 of 1970 (84 Stat. 2090).
of the Interior in view of the transfe)r of func-
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604-609

FT. PECK PROJECT

Pages 604-609

EXPLANATORYNOTES

CtiW of Name. The “Department of
War” and the “Secretary of War” have been
known since 1947 as the “Department of the
Army” and the “Secremry of the Army;’ re-
spectively. See section 205(a), (b), Act ofJuly
26, 1947 (61 Stat. 501).

Transfers of Funcdons. Section 302 (a) of
the Department of Energy Organimtion Act
(Act of August 4, 1977, Public Law 95-91,91

Stat. 578) transferred the functions of the
Secre@ry of the Interior under this Act to the
Secretary of Energy, and section 301(b) of the
1977 Act also transferred the function of the
Federal Power Commission under this Act to
the Secretary of Energy. Extracts from the
1977 Act, including sections 302(a) and
301(b), appear in Volume IV in chronological
order.
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622-631

*

RIO tGRANDE COMPACT

Pages 622-631

* * * *

NOTE OF OPINION

2. Uniti Statesas party
In an action by owners of hncl luted

within the Elephant Butte Irrigation District
but not served by the RIO Grande Project to
validate their unauthorized appropriation of
water through pumping from the RIO Grande
and for damages for failure of the District to
serve them, the United States, which owns the
dams and irrigation works of the Ri(> Grande
Project and which contracts with th,s District
through the Bureau of Recksnation for the
distribution of the water, is, under h(ew Mex-

ico’s rule of procedure, an indispensable
party. The landowners are asserting c~lms to
water already appropriated to the District.
The grant of water rights to them might
hinder or disrupt the Rio Grande Project and
Compact and interfere with the fulfillment of
the Federal government’s obligations to de
hver water to Mexico under the Convention
of May 21, 1906. Hol@in v. Ele#bnt Butte Ir-
~ath Dkttit, 91 N.M. 398, 575 P.2d 88
(1977).
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August 4, 1939

RECLAMATION PROJECT ACT OF 1939

Pages 634-636

Sec. 2. [Definitions of terminology employed.]—

* * * * *

NOTE OF OPINION

3. “Constmction charges”
Permanently increasing the height of the

Rye Patch Dam by three feet in order to elim-
inate unsafe twelve inch flashboards, inter-
mittently used to increase reservoir storage
capacity, falls within the definition of “reha-
bilitation and betterment” in the Rehabilita-
tion and Betterment Act of 1949 as such work
will increase setiice to irrigated acres but will
not increase the number of acres served by

the project. Costs of such work would not be
returnable to the United States through “con-
struction charges” defined in section 2(d) of
the Reclamation Project Act of 1939. Mem-
orandum of Associate Solicitor Garner, to As-
sistantSecretary, Land and Water Resources,
June 17, 1975, in re proposed contract with
the Pershing County Water Conservation Dis-
trict—Humboldt Project, Nevada.

Pages 642-643

Sec. 8.(f) [Classification to be reported to Gngress with recommen-
dations for remedial legislation.]-Deleted.

* * * * *

Sec. 8.(h) [No modification of obligation without express authority of
Congress.]—

* * * * *

EXPLANATORYNOTE

1975 Amendment Subsection Deleted. designatingsubsections(g), @), and~) as (~,
Section 1 (18) of the Act of January2, 1975 (g), and (h), respectively.Extractsfrom the
(PubficLaw93-608,88 Stat.1970)amended 1975Act, includlngsection 1(18), appearin
section 8 by deleting subsection (~ and re Volume IV in chronological order.

NOTE OF OPINION

1. Reclassificationautiori~ islationdulyenactedby both houses of Con-
The “express authority” required in sub gress. A grant of permission by a

section 8 (h) (formerly 8 (i)) for a classification congressional committee is not sufficient.
or reclassification of hnds used to justify a Memorandum of Associate Solicitor Leshy to
modification of an existing obligation to pay Director, O&M Policy Staff, Bureau of Rec-
onstruction charges must be granted by leg- lamation, May 9, 1979.

Pages 643-646

Sec. 9.(a) [No expenditure for construction until after investigation
and report to President and Congress-If proposed construction found
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feasible by Secretary and repayable allocations qud estimated cost, con-
struction may be authorizd— If allocations do not qd cost, construc-
tion may only be undertden afier protision by Congress.]—

* * * * *

NOTE OF OPINION

8. Researchanddwelopment that the cost and expense of general investi-
The Secretary of the Interior’s authority to gations authorized by the Secremry shall be

conduct research and development activity re- nonreimbursable. Memorandum of Associate
lating to the Reclamation program is implied Solicitor Hogan, April 14, 1967, in re au-
in the legislation authorizing his program ac- thority to undermke research and develop
tivities and has been expressly reco,~ized by ment in high-voltage underground
the Congress in subsection O of the Fact Find- transmission.
ers’ Act (43 U.S.C. $ 377), which provides

Pages 647-651

Sec. 9.(c) [Sales or leases of wakr or power—Appropriate share of cost
to be repaid in not to excai 40 years —Preference to municipalities and
other pubfic corporations and agencies.]—

* * * * *

EXPLANATORYNOTE

Supplementary Provision: Temporary conditionsmay be used for irrigation, munic-
Water.Section220 of the RecbmationRe ipalor industrialpurposes only to the extent
form Act of 1982 (Act of October 12, 1982, covered by a contract requiring payment for
Public Law 97-293, 96 Stat. 1291) provides the use of such water. The 1982 Act appears
that irrigation water temporarily made avail- in Volume IV in chronolo@cal order.
able from Reclamation facihties undler certain

NOTES OF OPINIONS

GeneraUy 14
Constructionwith other laws :2

Power 5-14
Allocation and ratemaking

procedures 14
Contracts 7
Fa~lngwater 6
Preferencecustomers 10
Purchase or exchange 13
Rates 8
Supremacy clause 11
tinsmission lines 12

Water 15-24
~ntracts, whenrequired
Miscellaneouspurpose,industtia2

U* 16
Rates 18
Repayment 19

2. Generally—Construction with
laws

The authority of the Secretary of the In-
terior delegated to the Bonneville Power Ad-
ministrator to dispose of the output of
Federal hydroelectric projects in the Pacific
Northwest is derived primarily from the
Bonneville Project Act of 1937 and is supple-
mented by the Reclamation bws (particularly
section 9(c) of the Recbmation Project Act of
1939) and section 5 of the Flood Control Act
of 1944. All of these Acts have a common
purpose and should be read in fati materia to
ascertain the intent of Congress. Solicitor
Melich Opinion, M-36812, 77 I.D. 141
(1970), in re Bonneville Power Administra-
tor’s authority to acquire power from the Tr&
jan nuclear power project.

The Bonneville Project Act of 1937, section
9(c) of the Reclamation Project Act of 1939,
and s~tion 5 of the Flood Control Act of

other 1944 all have a common purpose and should
be read in fati mtitia to ascertiin the intent
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of Congress. Soficitor Weinberg Opinion, M-
36769, 75 I.D. 403 (1968), in re authority of
Bonneville Power Administration to partici-
pate in the integrated hydro-thersnal power
program for the Pacific Northwest.

6. Power—Fdfing water
The Secretary of the Interior may, but need

not, impose upon a non-Fedeml power de-
velopment at a Recbunation facility a charge
for the lease of power privileges even though
the Federal Energy Regulatory Commission
has exempted the development from paying
reasonable annual charges under the Federal
Power Act for use of the Reclamation facility.
Memorandum of Associate Soficitor Good,
December 15, 1981.

The Department of the Interior does not
have the authority to impose a “power priv-
ilege charge” on a Federal Power Act ficensee
utilizing a Bureau of Rechmation dam; the
Federal Energy Regulatory Commission has
the fiml authority to set the annual charge
for the use of the dam. Solano Ztigath Dk-
trict, 14 FERC (CCH) V61,089, at 61,161
(1981).

Where, even tiough power is not an au-
thorized purpose of a project when built, a
facility is constructed with power producing
ablhty (e.g., penstocks in Monticello Dam), if
power privileges are subsequently leased to a
private developer, the section 9(c) lease
charges should include interest on an appro-
priate share of the construction investment.
In contrast, where no provision has been
made for development of power, section 9(c)
lease charges should include only an appr~
priate share of annual operation and main-
tenance charges and “other fixed charges the
Secretary deems proper” because private de
velopers will make all capital outlays for power
facilities at the project. Memorandum of A*
sociate Solicitor Little to Commissioner,
Water and Power Resources Service, October
16, 1980.

The Reclamation Project Act of 1939 es
tablished the framework for the rental charge
to be assessed by the Secretary of the Interior
for the power privilege or opportunity. Thus,
notwithstanding the provision of section 10(e)
of the Federal Power Act authorizing the Fed-
eral Energy Regulatory Commission to “fix a
reasonable annual charge” for the use of gov-
ernment dams or structures by licensees, the
Water and Power Resources Service should
establish a charge for the lease of power pri-
vileges/falling water calculated according to

section 9(c) of the Reclamation Project Act
and such charge should be included as a com-
ponent of the reasonable annual charge spec-
ified in section 10(e), which is subject to the

appro~l of the secre~~ of Interior. Mem-
orandum of Associate Solicitor Little to Com-
missioner, Water and Power Resources
Service, October 16, 1980.

The Federal Power Act and not section 9(c)
of the Reclamation Project Act of 1939 pro-
vides the authority for non-Federal hydro
power development at dams operated by the
Water and Power Resources Service, but the
Secretary of Interior may assess a section 9(c)
charge for the lease of power privileges in a
manner consistent with the provisions of the
Federal Power Act. Memorandum of Asso-
ciate Solicitor Little to Commissioner, Water
and Power Resources Service, October 16,
1980.

In the event the State of Cahfornia wishes
to install a power phnt at Monticello Dam, a
feature of the Solano Federal Reclamation
Project, it would have to ob~in a license from
the Federal Power Commission as well as the
approval of the Secretary of the Interior.
Memorandum of Acting Associate Solicitor
McDowell, August 19, 1976.

7.—bntracts
Under his broad authority to enter into

contracts for the de of Colorado River Stor-
age project power, the SecretaW of Ener~
has authority to include a term providing for
refunds with interest of any overcharges col-
lected while interim rates are in effect. Colo-
rado River Ener@ Distributors hso&tion v.
Lti, 516 F. Supp. 926, 931-32 (D.D.C.
198 l), case dismissed sub nom. Colorado River
Ener~ Dtitributors Assotiatti v. Edwrds, 516
F. Supp. g33 (D.D.C. 1981).

It would not be illegal for the Secremry of
the Interior to enter into a contract with a
preference customer to sell it only hydroelec-
tric power from a Reclamation project,
thereby excluding the sale to it of thermal
power purchased from other sources. United
Statis v. Sacramento Municipal Utilip Distit,
652 F.2d 1341 (9th Cir. 1981).

The Otter Tail Power Company may not
unilaterally seek Federal Power Commission
approval of higher rates for transmitting
power for the Bureau of Reclamation to the
Bureau’s customersprior to the termination
of the transmissioncontract between the Bu-
reau and the company executed on June 14,
1955. The Supreme Court decision in Ottw
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Tail Pmow Co. v. United States, 410 U.S. 366
(1973), rendering invalid the provtions of the
contmct that permitted Otter Tail to refuse
to transmit power to proposed municipal sys-
tems in communities where it bad been selling
power at remil rates, did not vitiate the re-
mainder of the contract. Otter Tail I>wm Com-
pany v. Federal Pwer Commisti, 536 F.2d 240
(8th Cir. 1976).

The prohibition in the 1939 act and the
1906 act against contracts or leases of electric
power or power privileges that “impair the
e~ciency of the project for irri~~tion pur-
poses” applies to hydraulic or mechanical ef-
ficiency, not financial equity. Thus, it does not
require that irrigators buying power from a
Reclamation project and using it for irrigation
pumping must be charged a lower mte than
customers using the power for commercial
purposes. Memorandum of Assistant Solicitor
Pelz, April 24, 1975, in re c~lm of Arvin-
Edlson Water Storage District to purchase
power from the Central Valley Project at the
2.5 mill project energy rate rather than the
commercial rate.

A provision in a contract between the Bu-
r~u of Rechtnation and the Otter ~railPower
Company relieving the company off the obli-
gation to wheel power to municipalities which
it served at retil at the time the co!ltract was
made, does not protect the compan]r from the
finding that its refuml to wheel was it violation
of the “attempt to monopolize” clallse of sec-
tion 2 of the Sherman Act. Otter !TailPmoer
Companyv. United State$,410 U.S. 366 (1973),
tilrming United States u Otter Tail Pmer Com-
pany, 331 F. Supp. 54 (D. Minn. 1971).

E.—Rates
The grant to the Secre@ry of Energy, by

section 9(c) of the Rechmation Project Act of
1939 and section 302(a) of the Department
of Energy Organization Act, of complete
power over ratemaking provides sufficient au-
thority to establish rates on an interim basis.
Explicit statutory authority to set nttes on an
interim basis is not required. The broad au-
thority of section 9(c) to set the tmms on the
sale of power also permits the Seeretary to
require, as one of the terms of the sale of
Colorado River Storage Project p)wer, that
interim rates be collected, subject to refund
with interest. Colordo River Ener~ Dtit&tms
&so&tti V. b, 516 F. Supp. 926, 930-31
(D.D.C. 1981), case d~missed sub nom. Col-
orado River Energy tittibutis Assok$tims v, Ed-
wards, 516 F. Supp. 933 (D.D.C. 1981).

ACT OF 1939—SEC. 9(c) 647-651

Reauthorizationof tbe GrassRope Unit as
a unit of the Pick-Sloan Missouri Basin Pro
gram is a prerequisiteto providing power to
the unit at the 21/2mill rate for energy used
to operate project facilities. Memorandum of
Acting Associate Solicitor McBride, June 15,
1981.

The establishment of a confirm and ap
prove power regarding rates of the Western
Area Power Administration, and rates of the
Alaska Power Administration for the Snettis-
km project, constitutes an appropriate action
by the Secretary of Energy to su~lvide his
basic rate-making function in a manner de
signed to encourage uniformity and objective
decision-making regarding the rate-making
for all the power marketing administrations.
Memomndum of &neral tiunsel Coleman,
October 14, 1978, in re proposed delegation
to the Federal Energy Reguhtory Commis-
sion of rate confirmation authority for the De-
partment of Energy’s power marketing

agencies.
It is well within the Secretary of Energy’s

broad discretion under the Department of
Energy Organization Act to delegate to the
Assistant Secre@ry the authority to confirm
and approve rates on an interim basis and to
delegate or assi~ to the Federal Energy Reg-
ulatory Commission the authority to confirm
and approve mtes on a final basis. Memoran-
dum of General Counsel Coleman, October
14, 1978, in re proposed delegation to the
Federal Energy Regulatory Commission of
mte confirmation authority for the Depart-
ment of fiergy’s power marketing agencies.

The authority to eswb~ih rates on an in-
terim basis is a necessary corollary of, and in-
herent in, the basic authority to set rates.
Memorandum of Geneml Counsel Coleman,
October 14, 1978, in re proposed delegation
to the Federal Energy Regulatory Commis-
sion of rate confirmation authority for the De-
partment of Energy’s power marketing

agencies.
The sale of replacement energy on the basis

of payment of 85% of the savings in the cost
of the fuel that is replaced is permissible &
cause the power marketing statutes do not re
quire that the price for each category of
service must be &d on the cost of that ser-
vice. Memorandum of Assistant Solicitor Pelz,
May 20, 1976, in re pricing of replacement
energy based on sharing in fuel savings.

The prohibition in the 1939 act and the
1906 act against contracts or leases of electric
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power or power privileges that “impair the
eficiency of the project for irrigation pur-
poses” applies to hydraulic or mechanical ef-
ficiency, not financial equity. Thus, it does not
require that irrigators buying power from a
Reclamation project and using it for irrigation
pumping must be charged a lower ,mte than
customers using the power for commercial
purposes. Memorandum of Assistant Solicitor
Pelz, April 24, 1975, in re claim of ANin-
Edison Water Storage District to purchase
power from the Central Valley Project at the
2.5 mill project energy rate rather than the
commercial rate.

The administrative practice of the Bureau
of Reclamation is that the 2.5 mill rate, which
is used by the Bureau as a matter primarily
of internal accounting to transfer power op
eration, maintenance and replacement ex-
pense from the power purpose of the project
to the water purpose for cost suballocation
and repayment purposes, applies only to
power used to operate pumps that were built
as Federal facilities as part of the project,
which facihties remain the property of the
United Stites in accordance with Reclamation
law. The fact that the original contmct with
the Arvin-Mlson Water Storage District pro-
vided, as then required by the Distribution
System Loans Act, that the Government hold
title to its facilities until the loan was repaid,
does not bring Arvin-Edison’s pumps within
this practice because the only purpose for
granting title to the United States was to pr-
vide security for the repayment of its loan. In
any event, this requirement was eliminated in
1972. Memorandum of Assistant Solicitor
Pelz, April 24, 1975.

The inclusion in Bureau of Reclamation
power rate schedules of added charges for un-
authorized overruns by the customer equal to
five times the normal charges for power and
energy is well within the implied authority of
the Secretary of the Interior to market power
from Reclamation projects. Letter of Acting
Solicitor Lindgren to Chairman Reuss, Sub
committee on Conservation and Natural Re-
sources, January 3, 1975.

Section 9(c) of the Reclamation Project Act
of 1939 requires that, for the purpose of
power ratemaking, the rate and repayment
study must show that the proposed rates will
produce sufficient revenues in each year of
the study (except for a possible initial short
transition period) to cover operation and
maintenance expenses during the year, in-
cludlng purchased power and wheeling but

excludlng depreciation and replacements, to-
gether with the required interest cost for the
year, except as interest may be deferred and
capimlized in accordance with sound business
principles. This is a mtilmum requirement
and is independent of the requirement for re-
payment of the construction investment. A
similar requirement is found in section 5 of
the Flood Control Act of 1944. Assistant Sol-
icitor Pelz Opinion, M–36874, 81 I.D. 72
(1974).

Subsection 9(c) of the Reclamation Project
Act of 1939 which, under section 4 of the
Colorado River Storage Project Act, is ex-
pressly made applicable to projects governed
by the htter Act, vests broad authority in the
Secretiry to fix the rates at which electric
power from Reclamation projects is sold.
Thus, where the government realizes sub-
stantial savings by entering into wheeling con-
tracts with local utilities in ~eu of constructing
an all-Fedeml transmission system for the Col-
orado River Storage Project, but in the case
of the cities of Bountiful, Provo and St.
George, Utah, the cost of connecting to the
utilities’ system will be greater than it would
have been for connecting to the all-Federal
system, the Secretary has discretionary au-
thority to defray such addhional costs out of
the savings realized by entering into contracts
with the affected preference customers which
would reduce their charges for project power
by the amount of their additional costs. Dec.
Comp. Gen. B-170905 (November 2, 1970).

10.—Preferessce atomers
In view of the special circumstances that the

United States had only three months to find
purchasers for the interim power from the
Navajo tiermal-generation power plant in
Page, Arizona, that the purchasers needed to
provide transmission and spinning reserves,
and that the power was expected to be avail-
able for only six years, there was no viobtion
of the preference clause when the United
States entered into contracts to sell a substan-
tial portion of the power to nonpreference
utilities witiout a withdrawal clause. The
preference clause was not meant to interfere
with the primary purpox of the Reclamation
Project Act—water conservation and recla-
mation. Ci~ of Anaheim v. bncan, 658 F.2d
1326 (9th Cir. 1981).

The Departments of the Interior and En-
ergy have long recognized Federal agencies
as equal preference entities under section 9(c)
of the Reclamation Project Act of 1939 within
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tie term “other public corporations or agen-
cies.” Statement of Administmtor M[cPhail, in
re final marketing plan, Central Valley Proj-
ect, 46 Fed. Reg. 51224, 51227 (1981).

A joint venture between a municipality and
a utility company will not quafify l~nder the
preference laws. Letter of Administrator
McPhail to W.M. Claypool III, City of
Needles, March 22, 1979.

The Chy of Santa Clara does not have a
“property” interest in an “entitlement” to
Central Valley Project power as against other
preferred entities entitling it to constitutional
due process, but it does have such an interest
as against nonpreference entities such as Pa-
cific Gas and Electric company. City of Santa
Clara, Cal~ornia v. Andrus, 572 F.2d 660,675-
77 (9ds Cir. 1978), reversing City of Santa
Clara v. Kleppe, 418 F. Supp. 1243 (N.D. Cal.
1976), cert. denied sub nom. Pacii Gas and
Electric Co. v. City of Santa Clara, 439 U.S. 859
(1978).

The preference clause does not require that
all preference customers be treated equally or
that all potential preference cust{)mers re-
ceive an allotment, nor does it pr,tventthe
Secretary of the Interior from discriminating

awinst some preference entities to tile benefit
of others. Since there is thus no hw to apply,
the Secretary’s refusal to allocate nonwith-
drawable power to Santa Clara is precluded
from judicial review under 5 U.S. C.
$ 701(a)(2) of the Administmtive Procedure
Act. City of Santa Clara, Calfornti v. Andrus,
572 F.2d 660, 666%8 (9th Cir. 1978), re-
versing Cityof Santa Clara, Calz~omiav. Kleppe,
418 F. Supp. 1243 (N.D. Cal. 1976), cert. de-
nied sub nom. Pn> Gas and Elec,ttic Co. v.
City of Santa Clara, 439 U.S. 859 (1978).

An arrangement, somewhat misleadingly
referred to as “banking”, under which power
from the Central Valley Project is snld to the
Pacific Gas and Electric Company (PG&E)
subject to the right of the Secretary of the
Interior to repurch~ an equal amount at a
later date at the original purchase price plus
a “handling charge:’ does not of ixlf satisfy
the preference clause. Accordingly, the alle-
gation that the rates to PG&E violated Santa
Clara’s preference rights will be remanded to
the trial court for further proceeding on the
issues of whether Santa Clara was ready, will-
ing and able to purchase the power sold to
PG&E and whether a mle to San~ta Clara
would impair the eficiency of the project for
irrigation purposes. City of Santa Cl!zra, Cali-
jrnia u. Atirus, 572 F.2d 660, 669-72 (9th

Cir. 1978), reversing City of San& Clara v.
Kleppe, 418 F. Supp. 1243 (N.D. Cal. 1967),
cert. denied sub nom. Pacific Gas and Electric
Co. v. City ofSanta Clara, 439 U. S.859 (1978).

The fact that Congress appropriated funds
for the construction of the extra high voltage
Pacific Northwest-Pacific Southwest Intertie
does not support a finding of Congressional
ratification of the exclusion of post-1964 pref-
erence customers from receiving nonwith-
dmwable Central Valley Project power as part
of the Intertie arrangements. City of Santa
Clara, Calfornia v. Andw, 572 F.2d 660,672
(9th Cir. 1978), reversing City of Santa Clara
v. Kleppe, 418 F. Supp. 1243 (N.D. Cal. 1976),
cert. denied sub nom. Paa~c Gas and Electric
Co. v. C@ ofSanta Clara, 439 U.S. 859 (1978).

A request for a preliminary injunction

a~inst the continued =le of “interim power’
from the Navajo powerpbnt to a nonprefer-
ence customer will be denied where the re-
questing cities had not made an offer to buy
the power at the time the contract was en-
tered into. Cityof Anaheim, Calz~omti v. Kleppe,
590 F.2d 285 (9th Cir. 1978).

The decision of the Secretary of the Inte-
rior reallocating power from the Parker-Davis
project is not judicially reviewable as to claims
among preference entities as there is no law
to apply. The Fort Majave Indian Ttibe, et al v.
United States, U. S. D. C., C.D. California,
CV77-4790 ALS (1978).

When the Secretary of the Interior notified
the Cahfornia-Pacific Utifities Company (Cal-
Pac), a nonpreference customer, that its 1958
20-year contract to purchase power from the
Parker-Davis project would be allowed to ex-
pire and would not be renewed, the Secretary
was not required to notify customers of Cal-
Pac who might be preference entities. They
have no “property” interest in the power as
against other preferred entities and therefore
no due process claims. Publication of notice
in the Federal Re@ter of a proposed real-
location of Parker-Davis power that included
a reallocation of the power sold to Cal-Pat,
was suficient. The Fort Mojave Zndtin Ttibe, et
al. v. United S@tes, U. S.D. C., C.D. California,
CV77-4790 ALS (1978).

An arrangement under which a utifity com-
pany buys Federal power and agrees to resell
it to its normal residential and commercial
customers within the boundaries of a munic-
ipality does not qualify under the preference
hws. In order for a municipality to quahfy as
a preference customer it must assume utility
responsibility for its load to be served and be
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ready, willing and able to receive and dlstri~
utethe Federalpower asof thedatethe power
is offered or within a reasonable time there-
after. This in turn requires that the prefer-
encecustomerhaveavailabletransmissionand
distribution facilities adequate to deliver
power from the Federaldelivery points to its
loads. Memorandum of General Counsel
Coleman, November 17, 1978, in re request
of Chy of Needles for reinstatement of sales
of Federal power for benefit of its citizens.

The sale of “interim power” from the coal-
fired Navajo plant from the time it begins op-
eration in 1974 until the power is needed for
pumping for the Central Arizona Project, es-
timated to occur in 1980, is governed by the
preference clause. The direction in section
303(d) of the Colorado River Basin Project
Act to the Secre~ to recommend “the most
feasible plan” for obtaining pumping power
for the Central Arizom Project does not com-
prehend the right to sell “interim power” in
a manner that is in conflict with the prefer-
ence clause. Atima Pwr Pooling Association
v. Mortw, 527 F.2d 721, 725, 728-29 (9th Cir.
1975), cert. denied sub nom. Arizona Publti
Setie Co. v. Anma Pmer Pooling Associatti,
425 U.S. 911 (1976).

The preference clause in subsection 9(c) of
the Reclamation Project Act of 1939 is subject
to the limitation in the protiso that no con-
tract shall be made which in the judgment of
the Secretary impairs the efficiency of the
project for irrigation purposes. Atiwna Pmr
Pooling Assotiat& v. Mortm, 527 F.2d 721,
72&28, 729-30 (9th Cir. 1975), cert. denied
sub nom. Arima Public Setie Co. v. Atima
Pwer Pooling Associatti,’425 U.S. 911 (1976).

The fact that Congress appropriated funds
to finance the Federal share of the cost of
constructing the cod-fired Navajo pbmt did
not constitute Congressional ratification of an
alleged departure from the preference clause
in the negotiation of contracts for the sale of
“interim power” from the plant. Arizona
Pwer Pooling Assokti v. Mortm, 527 F.2d
721, 725-26 (9th Cir. 1975), cert. denied sub
nom. Atima Public She Company v. Atizona
Pwer Pooling Assotiatti, 425 U.S.911 (1976).

The rephcement energy sales program of
the =stern Division of the Pick-Sloan Mis-
souri Basin Pro~m on a deescalating price-
block basis does not viohte the preference
clause where the administration of the pr~
gram properly protects the interests of the
preference customers, recognizing, among
other things, that the Iong-tem capablfity of

the Federal hydropower system to supply firm
power is set aside for preference customers;
that long-term and seasonal peaking power
and short-term firm power capabilities are of-
fered at fixed rates first to preference cus-
tomers; that all preference customers benefit
from the program kcause the revenue pro-
duced reduces pro tanto the revenues needed
to be recovered from preference customers
under fixed rate Schedulew and that the pref-
erence customers have participated, in a sub
stantial way, in the replacement energy
program. Memorandum of Assistant Solicitor
Pelz, May 20, 1976, in re pricing of replace-
ment energy based on sharing in final savings.

There is judicial review of allegations that
the Secretary did not follow the preference
clause in negotiating contrac= for the sale of
power because there is “law to apply:’ Arizona
Pmoer Pooling Assotiath v. Mmton, 527 F.2d
721, 726-28 (9th Clr. 1975), cert. denied sub
nom. Ariwna Publk Setie Co. v. Atia Pwer
Pooling Asso&ti, 425 U.S. 911 (1976).

The Secretary of the Interior does not have
utihty responsibility to serve the load growth
of preference customers. Memorandum of
Assistant Soficitor Pelz to Commissioner of
Reclamation, November 26, 1974, in re au-
thority of Bureau of Reclamation to purchase
capacity and energy.

The AssiniMlne and SIOUXTribes of the
Fort Peck Indian Reservation, in particular,
and other Indian tribes generally, organized
to provide municipal government within the
territory or reservation, are, in all material
res~s, a public corporation or agency, and
therefore qualify as preference customers for
the purchase of power under section 9(c) of
the Reclamation Project Act of 1939, as
amended. Memorandum of Sohcitor Barry,
M-36771, July 25, 1967.

il.—Supremacy dauae
The Supremacy Chuse of Article VI of tbe

Constitution precludes a state from interfer-
ing with the operation of Federal pohcies con-
stitutionally mandated by Congress. Thus, as
section 9(c) of the Reclamation Project Act of
1939 and section 9(c) of the Flood Control
Act of 1944 Congressionally authorize the
terms for the sale of hydroelectric power from
Reclamation projects by the Secretiry of the
Interior, the Iowa Stite Commerce Commi*
sion correctly found that it lacked the power
to restrain the Bureau of Reclamation from
dispo<mg of such hydroelectric power to cer-
tain Iowa municipalities even though such
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salesmight havebeen in viobtion of Iowa law.
Im Publu Servtie Co. v, Ima Shte Cwmrce
Cmmtisian, 407 F.2d 916 (8th Cir. 1969),
cert. denied, 396 U.S. 826 (1969).

12.—Transmission lines
The authority of the Secre@ry of the In-

terior to market power from Reclamation
projects includes the imptied authority to con-
struct transmission lines. Memorandum of As-
sociate Solicitor Hogan, April 14, 1967, in re
authority to undertake research and devel-

opment in high-vol~ge undergroulmd tr~s-
mission.

13.—Pur&ase or exchange
Language in the Contributed Flmds Act

which authorizes the expenditure of funds for
“any other development work . . . involving
operations similar to those provided by the
reclamation kw,” is not suficient to authorize
the Bureau of Reclamation to bu~~supple-
mental power to augment the capacity of the
strictly limited Pick-Sloan Missouri Basin
Project through the withdrawal of money
from trust funds esmblished by vatious pref-
erence customers, inasmuch as the Bureau has
no general authority to purchase power to
augment the capabilities of its various proj-
ects. Memorandum of Associate Solicitor Car-
rier to Assistant Commissioner of
Rechmation, February 6, 1975, in re pro
poml by Mid-West Electric Consum~:rs ASS~
ciation, Inc.

The Secretiy of the Interior presumably
has implied authority to purchase small
amounts of capacity from time to time to help
fulfill his contract obligations to sell lpwer to
preference customers in unusual circumstan-
ces where water conditions fall sholrt of ex-
pectations upon which the contmcts were
entered into, assuming that the contracts
themselves were validly developed. Memoran-
dum of Assistant Soticitor Pelz to Commis-
sioner of Reclamation, November 26, 1974.

The authority of Interior’s power market-
ing ageneies to acquire thermal power and
energy by purchase as well as exchange in or-
der more effectively to utilize the Federal hy-
dropower capability to serve customers’
requirements in accordance with the man-
dates of the Bonneville Project Act of 1937,
section 9(c) of the Reclamation Project Act of
1939, and section 5 of the Flood Control Aet
of 1944, is well established. Sohcita)r Wein-
berg Opinion, M-36769, 75 I.D. 403 (1968),
in re authority of the Bonneville Power
Administration to participate in tlhe inte-

grated hydr~thermal power program for the
Pacific Northwest. Accord, Solicitor Mefich
Opinion, M-36812, 77 I.D. 141 (1970).

The purch~ of power from the Centralia
coal-plant to enable the Bureau of Reclama-
tion to more fully utilize the hydropower ca-
pability of the Central Valley Project to meet
its growing project and customer loads, and
to enable the Bonneville Power Administra-
tion to overcome a deficiency in firm power
during a three-year period, is well within the
sbtutory authority of the Secremry of the In-
terior under the Bonneville Project Act of
1937, the Reclamation laws, particubrly sec-
tion 9(c) of the Reclamation Project Act of
1939, and section 5 of the Flood Control Act
of 1944. Memorandum of Assismnt Solicitor
Pelz, January 2, 1968.

14.—Allocation and ratemaking procedures
The requirement in 5 U.S.C $552 to pub

lish in the Federal Register rules of procedure
and rules of general appheabllity does not r~
quire the Secretary of the Interior to publish
rules for the allocation of Central Valley Proj-
ect power where no such rules, substantive or
procedural, have been formulated. Ci~ of
Santa Clara, Cal$orrsk, v. Atim, 572 F.2d
660,672-75 (9th Cm. 1978), reversing City OJ
Santa Clara v. Kle@e, 418 F. Supp. 1243 (N.D.
Cal. 1976), cert. denied sub nom. Pm~c Gas
and Elect& Co. v. Ci~ of Santa Clara, 439 U.S.
859 (1978).

The procedures followed by the Western
Area Power Administration in developing
rates for the Colorado River Storage Project,
which included publication of proposed rates
in the Federal Register, presentation at public
meetings, and the solicitation of OH1and writ-
ten comments, comply with the notice and
comment requirements of section 553 of the
Administrative Procedure Act. Colorado River
Ewr~ Distrihtors Assokti u L&, 516 F.
Supp. 926,930 (D.D.C. 1981) ease dismissed
sub nom. Colorado River Ener~ Dkt&utors As-
sotitin v. Edmrds, 516 F. Supp. 933 (D.D.C.
1981).

When the Secretary of the Interior notified
the California-Pacific Utilities Company (Cal-
Pac), a nonpreference customer, that its 1958
2@year contract to purchase power from the
Parker-Davis project would be allowed to ex-
pire and would not be renewed, the Secretary
was not required to notify customers of Cal-
Pac who might be preference entities. They
have no “property” interest in the power as

awmst other preferred entities and therefore

S131



August 4, 1939

647-651 RECLAMATION PROJECT ACT OF 1939—SEC. 9(c)

no due process c~lms. Publication of notice
in the Federal Register of a proposed real-
location of Parker-Davis power that included
a reallocation of the power sold to Cal-Pat was
sufficient. The Fort Mojave Idian T&e, et al.
v. Untied States, U. S.D. C., C,D. Cahfornia,
CV77-4790ALS (1979).

The requirement in 5 U.S.C. $ 552(a)(1)
that each agency must pubtish its rules of pro-
cedure means that the Bureau of Reclamation
must develop a reasonably complete code of
procedures by which actions can be guided
and strategies planned before increasing rates
for power from the Gntral Valtey Project and
pubtish these in advance in the Federal Reg-
ister or give customers actual and timely n~
tice of the procedures in advance. Northern
Cal~ornia Pwer Agenq v. Morton, 396 F. Supp.
1187, 1191-92 (D.D.C. 1975), [Editor’s Note:
To tie contrary see: Ci~ o~Santa Clara u An-
dms, 572 F.2d 660, 672-75 (9th Cir. 1978);
Greenwood Utilittis Commisti v. Schlesinger,
515 F. Supp. 653, 659-61 (M.D. Ga. 1981).]

Where the Government concedes that the
plaintiffs, as preference customers, have a sta-
tutory interest entitled to some degree of due
process protection, due process requires that
the basis for a rate increase for the Central
Valley Project be set forth in sufficient detail
to permit those affected to make a meaningful
response; limited on-the-record questioning
of the proponents should be allowed to tay
bare their assumptions and reasoning; and the
decision-maker must set forth the underlying
findings and reasoning which ted hlm to his
conclusion. Northern California Pmer Agenq v.
Morton, 396 F. Supp. 1187 (D.D.C. 1975).

16. Water—Miscellaneous p~sm, inde
trial use

By authorizing the Secretary of the Interior
to enter into contracts to supply project water
for “municipal water supply or miscellaneous
purposes:’ section 9(c) of the Reclamation
Project Act of 1939 permits the ale of water
for industrial purposes from the Yellowtail
and Boysen Reservoirs of the Missouri River
Basin. It is clear that section l(b) of the Flood
Control Act of 1944 approved the disposition
of project water for industrial purposes. It is
also evident that the phrase “municipal water
supply or miscellaneous purposes” was in-
tended to encompass industrial purpo~s, as
1) the Act of June 21, 1963 expressly au-
thorizes the renewal of contracts previously
made under the 1939 Act for “municipal, do-
mestic or industrial” purposes, 2) both section
2(b) of the Act of February 25, 1956 and sec-

tion 301 of the Water Supply Act of 1958
illustrate that Congress has long associated
municipal use with industrial use, and 3) Con-
gress has been made aware of the Secretiry’s
actions in selting project water for industrial
use under the authority of the 1939 Act and
has not objected. Envirmmntal Defense Fund,
Inc. v. Morton, 420 F. Supp. 1037 (D. Mont.
1976), affd sub nom. Environmental Defwe
Fund, Inc. v. Andrus, 596 F.2d 848 (9th Cir.
1979).

The Miscellaneous Water Supply Act of
1920 is inapplicable to the ale of water for
industrial purposes from the Yellowtail and
Boysen Reservoirs of the Missouri River
Basin. The projects were built as multipur-
pose projecfi under sections l(b) and 9 of the
Flood Control Act of 1944 and the Bureau
was authorized by the 1944 Act and section
9(c) of the Reclamation Project Act of 1939
to enter into the subject contracts. Entirw-
mntal Defense Fund, IM. v. Mortin, 420 F.
Supp. 1037 (D. Mont. 1976), affd sub nom.
Entirmmental Defense Fund, Inc. v. Andre, 596
F.2d 848 (9th Cir. 1979).

In contracting to supply water for industrial
purposes from the Yellowtail and Boysen Res-
ervoirs of the Missouri River Basin the Sec-
retary was not obligated to comply with the
Water Supply Act. Such sale is independently
authorized by section 9(c) of the Reclamation
Project Act of 1939 and the Water Suppty Act
expressly declares that it “shall be a alterm-
tive to and not a substitute for the provisions
of the [1939 Act].” Environmental Defense
Fund, Im. v. Morton, 420 F. Supp. 1037 (D.
Mont. 1976), affd sub nom. Environmental
Defense Fund, Inc. v. Adrus, 596 F.2d 848 (9th
Cir. 1979).

In determining whether the wle of water
for industrial use from the Yellowtail and Boy-
sen Reservoirs will impair the efficiency of the
Missouri River Basin Project, it is clear from
section 9(c) of the Reclamation Project Act of
1939 that the only relevant factors are those
which retate to the irrigation eficiency of the
project. The Secretary is not required to con-
sider the adequacy of the water supply for the
irrigation of all lands in a river basin or the
State of Montana nor is he obligated to en-
gage in a balancing of all factors related to
the use of the water. Environmmtal Defense
Fund, Inc. v. Morton, 420 F. Supp. 1037 (D.
Neb. 1976), af~d sub nom. Environmmtal De-
fine Fund, Inc. v. Andre, 596 F.2d 848 (9th
Clr. 1979).

Where the Secrem~ determines that it may
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require more than forty years to use all of the

=pacity provid~ for irfi~tion in tie six
mainstream reservoirs of the Misscfuri River
Basin Pick-Sloan Project, he is authorized to
market for municipal and industrial purposes
water which would otherwise have been
stored for the probable extent of future ir-
rigation under contracts which will {:xpire b
fore it becomes feasible to market sluch water
for irrigation. This authority is derived from
section 9(c) of the 1939 Reclamatia,n Project
Act, which authorizes the Secretary to market
water for municipal and miscellanmus pur-
poses so long as such sales will not ilmpair the
efficiency of the project for irrigation pur-
poses, as well as the Iegisbtive Klstory of the
1944 Flood Control Act which clearly dem-
onstrates that Missouri River Basin water was
intended for multi-purpose use, including do-
mestic and industrial uses. Memontndum of
Solicitor Frizzell to Secretiry, November 27,
1974.

17.—Contraets, when ~red
Private irrigation diversions (thorw under-

taken or financed independently. of Feded
Reckunation law) from main-stem Corps of
Engineers reservoirs on the Missoluri River
and the Columbia River System are subject
to Federal Reclamation law, including the
“excess lands” provisions of section 5 of the
Reclamation Act of 1902 and section 46 of
the Omnibus Adjustment Act of 1926 and the
water service contract requirements csf=ction
9(c) of the Reclamation Project Act of 1939,
unless (1) the private diverter’s water supply
does not depend on the existence or (]peration
of Federal project facilities at any time during
the irrigation season, and (2) the diversion
does not interfere with the authorized pur-
poses of the Fedeml project. Letter of April
27, 1970 from the Secremry to the Governors
of ten Stites.

18.—Rates
Rates for the mle of regulatory water supply

from Ruedi Reservoir maybe established pur-
suant to section 301(b) of the Water Supply
Act of 1958 rather than section 9(c)(2) of the
Reclamation Project Act of 1939 as, at the
time construction was authorized, (Congress
was notified that repayment of municipal and
industrial costs would be governed by the
Water Supply Act, interest on water supply
has already been deferred for ten years, and
the language of the Water Supply Act speci-
fies that its provisions are available as an al-
ternative to those of the Reclamation Project

Act, Memorandum of Assistant Solicitor
Mauro to Regioml Solicitor, Rocky Mountain
Region, March 20, 1981, in re proposed sale
of water—Fryingpan-Arknms Project.

In determining the amount of fixed charges
under a section 9(c)(2) water service contract,
the Secretary is entitled to include the amount
of interest on money borrowed for new cap
ital investments to operate and maintain the
facility after it is in operation. In calculating
such charges the Secretary is not limited to
the 31/270 interest rate prescribed in section
g(c)(l) as that section apphes only to the in-
terest rate chargeable on initial investment
capital, but the Secretary is subject to an ar-
bitrary and capricious standard. Memoran-
dum of Associate Solicitor Little to
Commissioner, Water and Power Resources
Service, October 15, 1980, in re appropriate
interest rate—Central Valley Project.

In order to promote more efficient use of
water for industrial purposes, the Secretary
has discretionary authority to fix water rates
for municipal and industrial uses of water at
amounts greater than necessary to return con-
struction costs plus interest and annual op
eration, maintenance and rephcement costs
because section 9(c)(2) of the Reclamation
Project Act of 1939 authorizes the Secretary
to determine such chargeable construction
costs as he deems proper and provides for the
setting of {‘such rates as in the Secretary’s
judgment will produce revenues at least suf-
ficient to cover” operation and maintenance
costs, (emphasis supplied). Nothing in the leg-
islative history evidences a Congressional in-
tent to preclude the Secretary from exercising
his authority under this section to provide for
rates in excess of those estimated in the orig-
inal project feasibility studies, and after pay-
out of a project the revenues received under
section 9(c)(2) contracts can, without further
authorization, be used for other purposes in
cases where there are basin accounts. More-
over, at least one Supreme Court decision has
held that rates set under contracts authorized
by this section may be fixed so as to return
more than the costs allocated to the service
provided. Memorandum of Assismnt Solicitor
London to Commissioner of Reclamation,
September 27, 1974.

The Contributed Funds Act authorizes the
Bureau of Reclamation to accept a contri-
bution of $5,000,000 from the Westlands
Water District to advance construction work
on the distribution system and section 9(c) of

S133



August 4, 1939

651-655 RECLAMATION PROJECT ACT OF 1939—SEC. 9(d)

the Reclamation Project Act of 1939 author-
izes the Bureau to offset the value of the Dis-
trict’s contribution by entering into a short-
term (approximately five years) interim water
service contract under which the District
would be charged lower than the long-term
rates. However, if the District’s contribution
is to be offset by charging it lower water rates
for the short-term, then the cost of the facil-
ities constructed with the contribution should
be included in the total repayable actual cost
of the distribution system to the District so
that the United Stites, through payments
made on the distribution system contract, will
recoup the foregone water service revenues.
Memorandum of Acting Associate Soficitor
Miron to Commissioner of Reclamation,
April 16, 1968.

19.—Repayment
The 50-year rolling repayment policy,

whereby as each unit of the Central Valley
Project is authorized the repayment period
for all project contracts entered into under
sections 9(c)(2) and 9(e) of the Reclamation
Project Act of 1939 is extended for fifty years
from the date of the latest authorization, is
not inconsistent with the Secremry’s authority
to enter into these contracts “for such pe-
riods, not to exceed forty years,” as this lan-
guage limits only the length of the contract
itself but not the repayment period. Memo-
mndum of Associate Sohcitor Little to Com-
missioner, Water and Power Resources
Service, November 26, 1980.

Pages 651-635

Sec. 9.(d) [No water delivered urttfl repayment contract executed pro
tiding (1) development period for each irrigation block, (2) construction
cost allocable to irrigation to be included in general repayment obligation
(distribution of construction charges may vary based on productivity of
land and benefits accruing), (3) repayment in annual installments over
period not exc+lng 40 years, (4) first annual installment on date fixed
by Secretary.]—

* * * * *

EXPMNATORY NOTE

Supplementary Provision: Changes in to 390zz-1 makes major changes in the
Acreage Lnitations, Pricing and tintracts. acreage fimitations on, the pricing of, and the
The Reclamation Reform Act of 1982 (Title contracts for the delivery of irrigation water
II, Act of October 12, 1982, Public ~w 97- from Reclamation projects. The 1982 Act ap
293,96 Stat. 1261, 1263,43 U.S.C. $$ 390ss pears in Volume IV in chronologi~l order.

NOTES OF OPINIONS

Repayment 3-8
Account charge 5
Contributed funds 6

Water rights 10

5. Repayment-Account charge
Where appropriate, the Secretary has au-

thority to impose an account charge on ag-
ricultural lands under a section 9(d) contract.
This charge would conform the tod charge
to the landowner’s abihty to pay by imposing
a higher per-acre charge on the owner of a
small suburban tract not used for commercial
farming; such owner being more akin to a
municipal and industrial water user than a

commercial farmer. Although section 9(d) (2)
provides that the allocation of construction
charges be varied in a manner which takes
land productivity into account, there is no in-
dication that productivity must be the sole ba-
sis for deterrntilng ability to pay. Rather,
section 9(d) provides the Secremry with broad
discretion to establish repayment charges.
Memorandum of Assistant Solicitor Mauro to
Commissioner of Reclamation,June 10, 1981.

6.~ntributed funds
The Contributed Funds Act authorizes the

Bureau of Reclamation to accept a contri-
bution of $5,000,000 from the Westlands
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Water District to ad~ce constmction work
on the distribution system and section 9(c) of
the Reclamation Project Act of 1939 author-
izes the Bureau to offset the value of the Dis-
trict’s contribution by entering into a short-
term (approximately ~ve ymrs) inteltim water
service contract under which the District
would be charged lower than the long-term
rates. However, if the District’s contribution
is to be offset by charging it lower water rates
for the short-term, then the cost of the facil-
ities constructed with the contributi(m should
be included in the total repayable actual cost
of the distribution system to the District so
that the United States, through :payments
made on the distribution system comtract, will
recoup the foregone water service revenues.
Memorandum of Acting Associate Solicitor
Miron to Commissioner of Reclamation,
April 16, 1968.

construed as a statutory grant to water users
in the Missouri River Basin of a right to have
stored waters from the Yellowmil and Boysen
Reservoirs released, without a repayment con-
tract, to augment the stream flow of the Yel-
lowstone River. No language in the Act can
be interpreted as creating such rights. More-
over, Reclamation statutes such as section 9(d)
of the Reclamation Project Act of 1939 re-
quire the Secremry to enter into repayment
contracts for the use of project waters. Finally,
such interpretation would be contrary to the
intent of the excess hnd requirements of sec-
tion 46 of the Omnibus Adjustment Act of
1926 and fundamental Reclamation law,
which require re~avment contracts for water.
Entiron&tal De~&e Fund, Inc. v. Morton, 420
F. Supp. 1037 (D. Mont. 1976), affd
nom. Envirmmtal Define Fund, Inc. v.
dm, 596 F.2d 848 (9th Cir. 1979).

sub
An-

10. Water rights
The Flood Control Act of 1944 cannot be

Pages 655-656

Sec. 9.(e) [Short- or lon~term contracts to furnish water for irriga~
tion-Payment in advance of delivery of water—Cost of distribution
works to be covered by repayment contract under subset. (d).]—

* * * * *

EXPLANATORYNOTE

Supplementary Provision: Chamges in to 390zz-1 makes major changes in the
Acreage Wtitions, Pricing and tintracts. acreage hmi~tions on, the pricing of, and the
The Reclamation Reform Act of 1982 ~lde contracts for the delivery of irri~tion water
11, Act of October 12, 1982, Pubhc hw 97- from Reclamation projects. The 1982 Act ap
293,96 Stat. 1261, 1263,43 U.S.C. $$ 390aa pears in Volume IV in chronolo~cal order.

NOTE OF OPINION

2. Repayment
The 50-year rolling repayment policy,

whereby as each unit of the Central Valley
Project is authorized the repaymem,t period
for all project contracts entered into under
sections 9(c)(2) and 9(e) of the Recbrnation
Project Act of 1939 is extended for fifty years
from the date of the latest authori;mtion, is

not inconsistent with the Secretary’s authority
to enter into these contracts “for such pe-
riods, not to exceed forty years,” as this lan-
guage limits only the length of the contract
itself but not the repayment period. Memo
randum of Associate Solicitor Little to Com-
missioner, Water and Power Resources
Service, November 26, 1980.

/ Page 656

Sec. 9. (O [Proposed contracts or amendments thereto-Public notice
and participation.] —No less than sixty days before entering into or amend-
ing any repayment contract or any contract for the delivery of irrigation
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water (except any contract for the delivery of surplus or interim irrigation
water whose duration is for one year or less) the Secretary shall—

(1) publish notice of the proposed contractor amendment in newspapers
of general circulation in the affected area and shall make reasonable efforts
to otherwise notify interested parties which maybe affected by such contract
or amendment, together with information indicating to whom comments
or inquiries concerning the proposed actions can be addressed; and

(2) provide an opportunity for submission of written data, views and
arguments, and shall consider all substantive comments so received. (96
Stat. 1273; $226, Act of October 12, 1982, 96 Stat. 1261; 43 U.S.C.
$ 485h(f)).

EXPLANATORYNOTE

1982 Amendment. Section 226 of the Rec- subsection (~ as it appears above. The 1982
lamation Reform Act of 1982 (Act of October Act appears in Volume IV in chronological
12, 1982, Pubhc Law 97-293, 96 Stat. 1261, order.
1273) amended section 9 by adding a new

Pages 656-658

Sec. 10. [Removal of sand, gravel, and other minerals from withdrawn
lands without competitive biddlng— Authority to grant leases, licenses,
easements, and right_f-way.]—

* * * * *

NOTES OF OPINIONS

Gnstrssction with other laws 4 4. Construction with other laws
Easements and rightsof-way 3 Under sections 4(e) and 24 of the Federal
Withdrawn lands, mineral location 5 Power Act the Federal Energy Regu~tory

3. Easements and rightif-way Commission has the exclusive authority to au-

The proviso in section 10(b) of the Recla- thorize a licensee to enter and occupy Federal

mation Project Act of 1939, which requires lands for the purpose of developing water

the approval of the water users’ organization projects at governmental dams. Where the li-

fer easements or rightwof-way of more than censee is to install a powerplant at a Recla-

twenty-five years duration, was intended to mation dam, the permission of the Water and

protect the water users by preventing the Power Resources Service is not required. Se

United States from allowing permanent im- lano Irrigation District, 14 FERC (CCH)

provements on or across project works which 161 ‘089’ at 61:161 (1 ‘81).
would add to or impair the operation and The authority granted to the Secretiry by

maintenance of the project. This proviso does section 10 of the Reclamation Project Act of

not however, grant the Weber River Water 1939 to grant leases, licenses, easements and

Users Association any control over the Sec- righ-f-way affecting lands acquired by the

retary’s grant of a right-of-way to the State of Water and Power Resources Service is not af-

Utah across lands in the Weber Basin Project fected by the authority of the Federal Energy

for construction of Intersmte Highway 1-80 Regulatory Commission, under section 4(e) of

as the proposed highway is above the reach the Federal Power Act, to grant licenses to

of the Who Reservoir and will have no effect non-Federal developers to construct hydr~

on project maintenance and operations. power facilities on Service-administered bnd.

Memorandum of Acting Associate Solicitor Moreover, section 4(e) specifically provides

Morthland to Regional Solicitor, Salt Lake that its hcenses shall be subject to such con-

City, May 1, 1969. ditions as the Secretary shall deem necessary.
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RECLAMATION PROJECT

Memorandumof AssociateSoficitorLittleto
Commissioner,Waterand Power Resources
Service, August 19, 1980.

5. Witidrawn lands, zninffd l~ltion
As section 10 of the Reclamation Project

Act of 1939 explicitly refers only to lands
withdrawn “in connection with the construc-
tion or operation and maintenance of any

ACT OF 1939—SEC. 17@) 663-664

project” and not to lands to be irrigated by
the project, it is couched in the language of
a firstform withdrawalunder section 3 of the
ReclamationAct and does not closeto mineral
location lands withdrawnunder second form
withdrawals.M.G. ~ohnjm, IBLA 7&14, 78
I.D. 107 (April 5, 1971).

Page 659

Sec. 12. [Liability of Unitd States on contracts for services, suppfies,
etc., contingent upon appropriations.]—

* * * * *

NOTE OF OPINION

2. Gnstietion with otier laws mation Projects Act projects, Memorandum
Because section 11 of the Small Keclarna- of Associate Solicitor Leshy to Deputy Assis-

tion Projects Act expressly provides that it tant Secretary, Land and Water Resources,
“shall be a supplement to the Fede]ral recla- September 7, 1977, in re proposed contract
mation laws,” section 12 of the Reclamation with De Luz Heights Municipal Water Dis-
Project Act of 1939 applies to SmsJl Recla- trict, California.

Pages 660-662

Sec. 14. [Authority to pur~:hase or condemn lands for relocating high-
ways, roadways, railroads, telegraph, telephone, and electric transmis-
sion lines —Exchange Government properties—Grant perpetual
easements —Exchange or replacement of water, water righti, or electric
energy.]—

* * * * *

NOTE OF OPINION

2. Relocations-Roads
Reimbursement to landowners for the re-

location expenses they incur as a resLdt of the
acquisition of a right~f-way over thleir hnd
to relocate California State Highway No. 49
is governed by the Moving fipenst: Act of
May 29, 1958 and not by Chapter 5 of the
Federal Aid Highway legislation, even assum-
ing State Highway No. 49 was constructed

with Federal Ald Funds. The highway relo-
cation is an integral part of the construction
of the Central Valley Project’s Auburn-Fol-
som South Unit and is therefore performed
under authority of section 14 of the Recla-
mation Project Act of 1939. Memorandum of
Associate solicitor Morthbmd to Commis-
sioner of Reclamation, March 20, 1970.

Pages 663-664

Sec. 17.@) [Deferment of construction charges.]—

* * * * *

NOTE OF OPINION

1. Const~on with otier laws 17@) of the Reclamation Project Act of 1939]
The language of section 3 of the Act of providing that any project “within the ad-

September 21, 1959 [which amended ~ction ministrative jurisdiction” of the Semetxry of
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the Interior will be governed by its provisions,
makes the Act apphcable to all projects for
which the Secretary is the contracting officer,
even though certain projects so included are
not constructed as Reclamation projects.
Thus, as section 5 of the Small Reclamation
Projects Act authorizes the Secretary to ad-
minister the repayment contracts for projects

constructed with loans authorized there-
under, the Secretary has authority, pursuant
to the 1959 Act, to grant deferments to the
Georgetown Divide Water D~trict, Califor-
nia, a project financed under the Small Rec-
lamation Projects Act. Memorandum of
Associate Solicitor Miron to Commissioner of
Reclamation, Jmuary 22, 1969.
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667

SUMNER DAM AND LAKE SUMNER,
CARLSBAD PROJECT

Page 667

Sec. 7. [Sumner Dam and Lake Sumner authorized.]-The Sumner Dam
and Lake Sumner on the Pecos River, New Mexico, is authorized and
declared to be for the purposes of controlling floods, regulating the flow
of the Pecos River, providin{; for storage and for delivery of stored waters,
for the reclamation of lands, and other beneficial uses, and said dam and
reservoir shall be used, first, for irrigation; second, for flood control and
river regulation; and third, for other purposes. The Chief of Engineers and
the Secretary of the Army are directed to report to the Congress the amount
of the total cost of said Sumner Dam and Lake Sumner which is properly
allocable to flood control. The appropriation and transfer of such amount
from the general fund of th(s Treasury to the reclamation fund, for credit
by reduction of the maximum obligation of the Carlsbad Irrigation District
to repay the total cost thereof, is authorized. (53 Stat. 1417; Act of October
17, 1974, 88 Stat. 1363; 33 U.S.C. $ 707)

EXPLANATORYNOTE

Changeof Name.The Act of October17, voir” as “SumnerDam and hke Sumner,”
1974 (Pubtichw 93-447, 88 Stat.1363) re- respecdvely.The 1974ActappearsinVolume
designated“A1amogordoDam and Reser- IV in chronological order.
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WATER CONSERVATION AND UTILIZATION

Page 672

Sm. 4.@) [Term “reimbmsable construdion

* * * *

EXPLANATORYNOTE

ACT

costs” defined.]—

*

Suppl~@ry Protilon: Nonreimburs- whlch repayment contracts have not been ex-
able tifi. The Act of October 29, 1971 ecuted prior to October 29, 1971 shall be
(Public Law 92-149, 85 Stit. 416) provides nonreimbuwble. The 1971 Act appears in
that studies of water conservation require- Volume IV in chronological order.
ments of existing projects relating to work for

S140



June 29, 1940

688-690

ACQUISITION OF INDIAN LANDS FOR
COLUMBIA BASIN PROJECT

Pages 688-690

[S-. 1. Acquisition of Indian lands and property within Spokane and
Colville Reservations for tilumbia Basin proj~t—Indian hunting, fish-
ing and boating rights in re~rvoir.]—

* * * * *

:NOTB OF OPINIONS

Indian ngh@ in blumbla Wver
reservoir 1

Reservation boundaries 2

1. Indian righb in Glurnbla ~vc!r reser-
voir

The Indians have a reserved and therefore
exclusive interest in the Indian zone under the
1940 Act, subject to the use of the reservoir
for project operations. In addition to having
exclusive hunting, fishing and boating rights

in the Indian zone, the tribes also have au-
thority to regulate the use of that area by
others for such purposes. Solicitor Frizzell
Opinion, June 3, 1974.

2. Reservation boundaries
The boundaries of the Colville and Spo-

kane Indmn Reservations were unchanged by
the 1940 Act. Solicitor Frizzell Opinion, June
3.1974.
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733-735

VOLUME II

COLUMBL4 BASIN PROJECT ACT

Pages 729-733

Sec. 2. [Farm units—Exms lands—Anti-speculation.]-Repealed.

* * * * *

NOTSS OF OPINIONS

EXHS lands, price approval 1
Wlfidrati of land from proj~ 2!

1. Exmss lands, pfim approval
After passage of the Act of October 1, 1962

(Pubhc hw 87-728,76 Stat. 677), the holder
of excess lands on the Columbla Basin Project
must sell those lands at a price appruved by
the Secretiry of the Interior, until (me-half
of the construction charges are paid, if the
land is to receive project water after the sale.
The fact that the hnds were subject to a r-
cordable contract, executed under section 2
of the Act of March 10, 1943, eliminating the
price-approval requirement five years after
notice of avaihbility of project water, dld not
give the landowner a vested right a~inst ex-
tension of the price-approval requirement
thereafter. Zsraelv. Mortm, 549 F. 2d 128 (9th
Cir. 1977).

2. Wlfidrawd of land from project
The United States is an indispensable party

to an action alleging the abridgement by the
State of Washington of plaintiffs rights under
the Columbm Basin Project Act to withdraw
land from the Wst Columbla Basin Irrigation
District before an election to approve an
amendatory repayment contract between the
United States and the irrigation district. The
interests of the United States are jeopardized
in that if plaintiff and others standing in his
position are allowed to withdraw their lands
from the irrigation district, the financial sol-
vency of the project will be threatened and
the chance of repayment to the United States
of money invested in the project will be dam-
aged. Franz v. East Columti B&n I~at~
Dtittict, 383 F.2d 391 (9th ~r. 1967).

Pages 733-735

Sec. 4. [Purposes for which project is to be administered-Contracts
to be consistent with somd lproject development—Qualification of ap
plicants for irrigation farting— Farm units not suitable for settle
ment.]—

* * * * *

NOT= OF OPINIONS

2. Saleor ex&ange of projectlands wildlife enhancement purposes, even though
In authorizing the Secretary to exchange fish and wildlife conservation was not a pur-

Columbla Basin Project lands for the purposes pose of the project as reauthorized by the Act
of “facilitating project development,” :;ection of March 10, 1943. The combined effect of
4(a) of the Columbla Basin Project Iict au- sections 2(c), 2(g) and 3(c) of the Fish and
tborizes the Bureau of Rechmation to ex- Wildlife Coordination Act makes fish and
change federally-owned project lands for wildlife conservation an integral part of a pre-
privately~wned lands desired for fish and viously authorized water control project if 60
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percent of the estimated project construction
costs was not obligated as of August 12, 1958.
As of 1966, only 42 percent of the estimated
construction cost of the Columbla Basin Proj-
ect had been obligated. Memorandum of Act-
ing Associate Solicitor McDowell to
Commissioner of Reclamation, May 25, 1977,
in re proposed exchange of lands with Carl
Ellingsen.

Under the restrictions set forth in section
4@) of the Columbla Basin Project Act, land

WY ~ sold by mems of a negotiated sale onlY
lf the purchaser is the sole quafified prefer-
ence purchaser and only at a price which is
not less than the appraised value of the land.
In all cases in which there are others equally
quafified to buy the land, the wle should be
by sealed bids to the highest bidder. Memo-
randum of Acting Associate Solicitor Mc-
Dowell to Commissioner of Reclamation, May
25, 1977 in re proposed exchange of lands
with Carl Ellingsen.
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788

AMENDED CONTRACT AND ADJUSTMENT OF LANDS AND
REVENUES, KLAMATH PROJECT

Page 788

EXPLANATORYNom

Codification Omitted. Subsections2@) 43 U.S.C. $612 but wereomittedfrom the
and(c)of theAct ofJune17, 1944 (58 Stat. 1976 and subsequentedhionsof the U.S.
279), relatingto landsand revenuesof the Codeashavingfimitedapplicability.
KlamathProject,origimllywerecodifiedat
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790

INTERIOR DEPARTMENT APPROPRIATION ACT, 1945

Page 790

[&neral provisions —Operation and maintenance administration.]—

* * * \* *

EXPLANATORYNOTE

Provision Continued. This paragraph is in- (95 Stit. 1140), which was continued for fiscal
corporate by reference in each annual ap year 1983 by section 101(~ of the Further
propriation act through the most recent one Continuing Appropriations Act for Fiscal
reviewed for this publication, the Energy and Year 1983 (96 Stat. 1906).
Water Development Appropriation Act, 1982
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796-798

FLOOD CONTROL ACT OF 1944

Pages 796-798

[%. 1. Poli~ of Con~ess—Fderal-shte cm~ration in pl~n~—R~
view of proj~ proposds--Reprts to con~~s—prow~ work to
whid obj=tions are made not to be deemed authorized unless by Act of
Con&ess.]—

* * * * *

EXPLANATORYNoms

change of Name. The “Departmentof
War” andthe“Secretaryof War” kve been
knownsince1947 asthe“Departmentof the
Army” andthe“Secretaryof theArmy:’ re
spectively. See section 205(a), (b) Act of July
26, 1947 (61 Stat. 501).

Supplementary Protisiom Phase1[Design
Memorandum S~ge. Section 10 l(c) of the
Water Resources Development Act of 1976
(Act of October 22,1976, Public Law 94-587,
90 Stat. 2917) providesthat wheneverthe
Chiefof the Corpsof Engineerstransmitsa
recommendationfor a waterresourcesde-
velopmentprojectto the Secretiryof the
Armyfor transmittalto Congress,asauthor-
ized by section 1 of this Act, the Chi<:f of En-

gineers is authorized to undertake the phx
I design memorandum stage of advanced en-
gineering and design of such project if he
finds and transmits to the Public Works Com-
mittees of the Congress that the project is
without substantial controversy and justifies
further engineering, economic, and environ-
mental investigations. Section 101(c) of the
1976 Act also provides that authorization for
such phase I work for a,project shall terminate
on the date of enactment of the first Water
Resources Development Act enqcted after the
date such work is first authorized. ~tracts
from the 1976 Act, not including section
101 (c), appear in Volume IV in chronolo@cal
order.

:NoTm OF OPINIONS

3. Induatti use
By authorizing the Secretary of Interior to

enter into contracts to supply project water
for “municipal water supply or miscellaneous
purposes” section 9(c) of the Rechsuation
Project Act of 1939 permits the sale of water
for industrial purposes from the Yellowtail
and Boysen Reservoirs of the Miwuri River
Basin. It is clear that section 1@) of tile Flood
Control Act of 1944 approved the disposition
of project water for industrial purposes. It is
also evident that the phrase “municipal water
supply or miscellaneous purposes” was in-
tended to encompass industrial purposes, as
1) the Act of June 21, 1963 expressly au-
thorizes the renewal of contracts previously
made under the 1939 Act for “municipal, do
mestic or industrial” purposes, 2) both section
2(b) of the Act of February 25, 1956 and sec-
tion 301 of the Water Supply Act of 1958
illustrate that Congress has long associated
municipal use with industrial use, and 3) Con-

gress has been made aware of the Secremry’s
actions in selfing project water for industrial
use under the authority of the 1939 Act and
has not objected. Entirmwtal Defmse Fud,
Inc. v, Morton, 420 F. Supp. 1037 (D. Mont.
1976), affd sub nom. Envirwmental Defmse
Fu&, Inc. v. Andre, 596 F.2d 848 (9th Cir.
1979).

The Miscellaneous Water Supply Act of
1920 is inapplicable to the mle of water for
industrial purposes from the Yellowtail and
Boysen Reservoirs of the Missouri River
Basin. The projects were built as multipur-
pose projects under sections l@) and 9 of the
Flood Control Act of 1944 and the Bureau
was authorized by the 1944 Act and section
9(c) of the Recbsnation Project Act of 1939
to enter into the subject contmcts. Entiron-
mtal Defense Fund, Inc. v. Morton, 420 F.
Supp. 1037 (D. Mont. 1976), ~d sub nom.
Entirwwtal Defwe Fund, Inc. v. Andw, 596
F.2d 848 (9th Cir. 1979).
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Pages 799-800

%.4. [R-cation facilities at Army water resource development proj-
=ts—Leases at sud projats for other purposes-Natural resources de
velopment—Rdes and regulations-Violations and penalties-Issue of
process— Disposition of revenues.]-The Chief of Engineers, under the
supervision of the Secretary of the Army, is authorized to construct, main-
tain, and operate public park and recreational facilities at water resource
development projects under the control of the Department of the Army,
to permit the construction of such facilities by local interests @particularly
those to be operated and maintained by such interests), and to permit the
maintenance and operation of such facilities by local interests. The Secretary
of the Army is also authorized to grant leases of lands, including structures
or facilities thereon, at water resource development projects for such pe-
riods, and upon such terms and for such purposes as he may deem reason-
able in the public interest: Prmided, That leases to nonprofit organizations
for park or recreational purposes may be granted at reduced or nominal
considerations in recognition of the public service to be rendered in utilizing
the leased premises: Prtided firther, That preference shall be given to
Federal, State, or local governmental agencies, and licenses or leases where
appropriate, may be granted without monemry considerations, to such agen-
cies for the use of all or any portion of a project area for any public purpose,
when the Secretary of the Army determines such action to be in the public
interest, and for such periods of time and upon such conditions as he may
find advisable: And prwided @rther, That in any such lease or license to a
Federal, State, or local governmental agency which involves lands to be
utilized for the development and conservation of fish and wildlife, forests,
and other natural resources, the licensee or lessee may be authorized to
cut timber and harvest crops as may be necessary to further such beneficial
uses and to collect and utilize the proceeds of any sales of timber and crops
in the development, conservation, maintenance, and utilimtion of such
lands. Any balance of proceeds not so utilized shall be paid to the United
S@tes at such time or times as the Secretary of the Army may determine
appropriate. The water areas of all such projects shall be open to public
use generally for boating, swimming, bathing, fishing, and other recrea-
tional purposes, and ready access to and exits from such areas along the
shores of such projects shall be maintained for general public use, when
such use is determined by the Secretary of the Army not to be contrary to
the public interest, all under such rules and regulations as the Secretary of
the Army may deem necessary, including but not limited to prohibitions of
dumping and unauthorized disposal in any manner of refuse, garbage, rub-
bish, trash, debris, or litter of any kind at such water resource development
projects, either into the waters of such projects or onto any land federally
owned and administered by the Chief of Engineers. Any violation of such
rules and regulations shall be punished by a fine of not more than $500 or
imprisonment for not more than six months, or both. Any persons charged
with the viohtion of such rules and regulations may be tried and sentenced
in accordance with the provisions of section 3401 of title 18 of the United
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States Code. All persons designated by the Chief of Engineers for that
purpose shall have the authority to issue a citation for violation of the
regulations adopted by the Secretary of the Army, requiring the appearance
of any person charged with violation to appear before the United States
magistrate, within whose jurisdiction the water resource development proj-
ect is located, for trial; and upon sworn information of any competent
person any United States magistrate in the proper jurisdiction shall issue
process for the arrest of any person charged with the violation of said
regulations; but nothing herein contained shall be construed as preventing
the arrest by any officer of the United States, without process of any person
taken in the act of violating said regulations. No use of any area to which
this section applies shall be permitted which is inconsistent with the laws
for the protection of fish and game of the State in which such area is situated.
All moneys received by the lJnited States for leases or privileges shall be
deposited in the Treasury of the United States as miscellaneous receipts.
(58 Stat. 889; $4, Act ofJuly ‘i, 1946,60 Stit. 642; $209, Act of September
3, 1954,68 Stat. 1266; $207, Act of October 23, 1962,76 Smt. 1195; $2(a),
Act of September 3, 1964, 78 Stat. 899; $234, Act of December 31, 1970,
84 Stat. 1833; 16 U.S.C. $460d).

EXPLANATORYNOT=

1970 Amendment. Section 234 of the Act appear in Volume IV in chronolo~cal order.
of December 31, 1970 (Public Law 91-611, Change of Name. The “Department of
84 Stat. 1833) amended section 4 by adding War” and tbe “Secretary of War” have been
the langwge that appears above following “all known since 1947 as the “Department of the
under such rules and regubtions as the Sec- Army” and the “Secre@ry of the Army:’ re-
retary of the Army may deem necessary,” and sPectively. See ~ction 205(a)> b) Act ofJUly
preceding “No use of any area”. Extracts 26, 1947 (61 Stat. 501).
from the 1970 Act, not including section 234,

Pages 800-804

Sec. 5. [Surplus electric power and energy generated at Army projects
shall be marketed by Secretary of Energy-Wte schdules—~nst~c.
tion of transmission facilities—Preference customers —Disposition of
revenues.]—

* * * * *

EXPLANATORYNOTES

mange of Name. The “Department of
War” and the ‘ ‘Secremry of War” have been
known since 1947 as the “Department of the
Army” and the “Secretary of the Army:’ re-

spectively. See section 205(a), (b)> Ac1 OfJUIY
26, 1947 (61 Stat. 501).

Transfer of Functions. Section 302(a) of
the Department of fiergy Organization Act
of 1977 (Act of August 4, 1977, Public Law

95-91, 91 Smt. 565) transferred all functions
of the Secretary of the Interior under this
section to the Secremry of Energy and section
301(b) of the 1977 Act also transferred the
function of the Federal Power Commission
under this section to the Secre@ry of Energy.
Extracts from tbe 1977 Act, including sec-
tions 302(a) and 30 l(b), appear in Volume IV
in chronological order.
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NOTES OF OPINIONS

Amendment of contra@ 10
tinstruction witi other laws 1
Delegation 4
Judicid proceedings 3
Preference clause 6
Prdural requirements 13
PurAases of power 7
Rates 12
Repayment of costs 9
Studies 5
“Widespread use” 14

1. Construction witi other laws
The authority of the Secretary of the In-

terior dele~ted to the Bonneville Power Ad-
ministrator to dispose of the output of
Federal hydroelectric projects in the Pacific
Northwest is derived primarily from the
Bonneville Project Act of 1937 and is supple
mented by the Reclamation laws (particularly
section 9(c) of the Reclamation Project Act of
1939) and section 5 of the Flood Control Act
of 1944. All of these Acts have a common
purpose and should be read in pati mate~ to
ascer~in the intent of Congress. Solicitor
Melich Opinion, M-36812, 77 I.D. 141
(1970), in re Bonneville Power Administra-
tor’s authority to acquire power from the Tr@
jan nuclear power project.

The Bonneville Project Act of 1937, section
9(c) of the Reclamation Project Act of 1939,
and section 5 of the Flood Control Act of
1944 all have a common purpose and should
be read in pari matetia to ascertain the intent
of Congress. Solicitor Weinberg Opinion,
M—36769, 75 I.D. 403 (1968), in re author-
ity of Bonneville Power Administmtion to
participate in the integrated hydro-thermai
power program for the Pacific Northwest.

3. Judicid proceedings
Even if section 5 of the Flood Control Act

of 1944 were found to be so vague as to
“breathe discretion at every pore;’ in decid-
ing on the geographic area within which and
the preference customers to whom power will
be marketed by the Southwestern Power
Admtilstration, this court would still have ju-
risdiction to review for abuse of that discre-
tion. Greenwood Utilities Commission v
Schlesinger, 515 F. Supp. 653, 657-59 (M.D.
Ga. 1981). [Nltor’s Note: This holding was
reversed on appeal sub nom. Greenwood Util-
ities Commksion v. Hodel, 764 F.2d 1459, 1464-
65 (llth Cir. 1985).]

Rate making under the Flood Control Act
of 1944 is not “committed to agency discre-

tion by law” within the meaning of 5 U.S.C.
$ 701(a) (2) and is therefore subject to judicial
review. Associated Electtic Cooperative, Inc., v.
Mortm, 507 F.2d 1167, 1176-77 (D.C. Cir.
1974), cert. denied, 423 U.S. 830 (1975).

4. Delegation
The trifurcated arrangement of the Sec-

retary of Energy’s Delegation Order No,
0204-33 of December 1978, delegating rate
development to the loml Power Marketing
Administration, rate approval and interim im-
plementation to the Assistant Secretiry of En-
ergy, and final approml to the independent
Federal Wergy Reguhtory Commission, does
as much as possible to resolve the command
of section 5 of the Flood Control Act of 1944
that there be an independent check on rate-
maklng and the command of the Department
of EnerW Or@nization Act that raternaking
be made more efficient through the central-
ization of control in one officer, the Secretary
of Energy. United States v. Tex-La Electtic Co-

oPerative~Inc.) 6g3 F.2d 3g2! 411-12 (5th Cir.
1982), reversing United Statesv. T&-La Electtic
Cooperative, Inc., 524 F. Supp. 409 (E.D. La.
198 1) and United States v. Northeast Texa Elec-
ttic Coopmative, Inc., Civil Action No. H-81-
604 (S.D. Tex. 1981).

It is well within the Secretary of Energy’s
broad discretion under the Department of
Energy Organization Act to delegate to the
Assistant Secretary the authority to confirm
and approve rates on an interim basis and to
dele~te or assign to the Federal Energy Reg-
ubtory Commission the authority to confirm
and approve rates on a final basis. Memoran-
dum of General Counsel Coleman, October
14, 1978, in re proposed delegation to the
Federal Energy Regulatory Commission of
rate confirmation authority for the Depart-
ment of Energy’s power marketing agencies.

5. Studies
The provisions in the Act of August 9, 1955

(69 Stat. 618) limiting appropriations for
water resources investigations in Alaska to
$250,000 per year does not applyto general
investigationsand planningand resource
studiesof the AlaskaPowerAdministration
whicharejustifiedunderotherlaws,suchas
theEklutnaProjectauthorintionofJuly31,
1950, 64 Stat.382, asamended,theSnettis-
hamprojectauthorizationin section204 of
theFloodControlActof 1962,76 Stat.1193;
section5 of the FloodControlAct of 1944,
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58 Stat. 890; and the Public Land }idmini~
tration Act of 1961, 43 U.S.C. $1362. Acting
Solicitor Weinberg Opinion, M-36727
(March 27, 1968).

6. Preference clause
Determination of compliance with statu-

tory preference requirements must be made
at the time the contract is entered into and is
not intended to permit subsequent revision of
power contracts because of changed condi-
tions. Arknsas Poroer& Light Companyv. Schles-
inger, Civil Action No. 79-1263 (D.D.C.
1980).

The Secretary of the Interior does not have
utility responeibllity to serve the load growth
of preference customers. Memorandum of
Assistant Solicitor Pelz to Commissioner of
Reclamation, November 26, 1974, i{n re au-
thority of Bureau of Reclamation to purchase
capacity and energy.

7. Purchases of power
The Administrator of the Bonneville Power

Administration is authorized to enter into
trust-agency arrangements to purchase power
for preference agency customers as part of the
proposed Phase 2 of the region’s Hydrothe-
rmal Power Program. The contracts are
within the broad authority of section 2(~ of
the Bonneville Project Act of 1937 anldare in
furtherance of the purpose of section 5 of the
Flood Control Act of 1944 to promote the
most widespread use of Federal power at the
lowest possible rate to consumers consistent
with sound business principles, the authority
given the Administration in section 2(b) of the
1937 Act to interchange energy, andl the di-
rective of section 6 of the 1937 Act to en-
courage the equitable distribution of Federal
energy. Dec. Comp. Gen. RI 37458 (Septem-
ber 13, 1974).

The autiority of the Department of Inte-
rior’s power marketing agencies to acquire
thermal power and energy by purchase as well
as exchange in order more effectively to uti-
fize the Federal hydropower capability to
serve customers’ requirements in accordance
with the mandates of the Bonneville Project
Act of 1937, section 9(c) of the Reclamation
Project Act of 1939, and section 5 of the
Flood Control Act of 1944, is well established.
Solicitor Weinberg Opinion, M-36769, 75
I.D. 403 (1968), in re authority of the Bonne
vine Power Administration to participate in
tie integrated hydr~thermal power program
for the Pacific Northwest. Accord, Solicitor
Melich Opinion, M-36812, 77 I,D. 141
(1970).

The purchase of power from the Centralia
coal-plant to enable the Bureau of Reclama-
tion to more fully utilize the hydropower ca-
pability of the Central Valley Project to meet
its growing project and customer loads, and
to emble the Bonneville Power Administm-
tion to overcome a deficiency in firm power
during a three-year period, is well within the
statutory authority of the Secretary of the In-
terior under the Bonneville Project Act of
1937, the Reclamation laws, particularly sec-
tion 9(c) of the Reclamation Project Act of
1939, and section 5 of the Flood Control Act
of 1944. Memorandum of Assistant Soficitor
Pelz, January 2, 1968.

The Southwestern Power Administmtion is
not authorized under section 5 of the Flood
Control Act of 1944 or the continuing fund
statute to enter into a forty-year contract to
purchase the entire output of a steam gen-
emting plant to be built by its Arkansas Elec-
tric Cooperative Corporation. Arkansas
Electtic Coop. Corp. v. Arhnsas-Mtisouti Porom
Co., 255 S.W. 2d 674 (Ark. 1953). [Edhor’s
Note: This holding is included herein only for
historical interest.]

9. Repayment of costs
The legislative history of the parenthetical

phrase in section 7 of the Bonneville Project
Act, that rate schedules shall be drawn to re-
cover costs “upon the basis of the application
of such rate schedules to the capacity of the
electric facilities” of the project, shows tit
Congress did not expect regular annual am-
ortization payments to be made. Therefore,
the phrase precludes the assessment of an in-
terest or other monetary penalty for failure
to meet a scheduled annual payment.
Congressional endorsement of the absence of
a binding schedule for annual amortization
payments was reitemted in the 1966 House
Interior Committee report on the third pow-
erhouse at Grand Coulee Dam. Memoran-
dum of Deputy Assistant General Counsel
Pelz, November 26, 1982, in re scheduled an-
nual repayment for power investment.

The fact that Congress appropriated funds
to the Southwestern Power Administration to
carry out contracts which resulted in deficits
does not mean that Congress intended that
the Secremry of the Interior sell power at less
than cost contrary to the explicit directive of
section 5 of the Flood Control Act of 1944.
Associated Electric Cooperative, Inc. v. Morton,
507 F.2d 1167, 1173-75 (D.C. Cir. 1974), cert.
denied, 423 U.S. 830 (1975).

Section 9(c) of the Reclamation Project Act
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of 1939 requires that, for the purpose of
power ratemaking, the rate and repayment
study must show that the propowd rates will
produce sufficient revenues in each year of
the study (except for a possible initial short
transition period) to cover operation and
maintenance expense during the year, includ-
ing purchased power and wheeling but ex-
cluding depreciation and replacements,
together with the required interest cost for
the year, except as interest may be deferred
and capimhzed in accordance with sound busi-
ness principles. This is a minimum require
ment and is independent of the requirement
for repayment of the construction investment.
A similar requirement is found in section 5
of the Flood Control Act of 1944. Assistint
Solicitor Pelz Opinion, M-36874, 81 I.D. 72
(1974).

A payout period for the Narrows Dam Proj-
ect of 100 years from the date on which the
Project commenced commercial operation
and 83 years from the date of installation of
the third generating unit does not comply
with the requirement of section 5 of the Flood
Control Act of 1944 that the capital invest-
ment allocated to power be amortized over a
“reasonable period of years.” However, rates
which achieve payout within 50 years after the
Project’s newest generating unit bemme com-
mercially operable are acceptable. United
States Departwnt of the Zntetir, Southwestern
Pwm Administratti, Namocos Dam Project, 45
F.P.C. 183 (1971).

It has long been established that 50 years
is a “reasonable period of years” within which
to repay the government’s investment in
power facilities. United States Departmmt of the
Znterior, Bonwille Power Administration, 34
F.P.C. 1462, 1466 (1965).

10. Amendment of contracta
A thirty-year contract for the sale of power

for the benefit of a new aluminum plant which
provided for certain maximum rate increaws
at the end of each fiveyear period and was
vahd at the time it was entered into annot
be altered or repudiated by the Government
on the grounds that it later became disadvan-
tageous because of changing economic con-
ditions. Arbrwas Pmer U Light Company v.
Schlesinger, Civil Action No. 79-1263 (D.D.C.
1980).

12. Rates
In erecting section 6 of the Bonneville Proj-

ect Act and patterning section 5 of the Flood
Control Act of 1944 after that section, Con-
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gress intended that the Federal Power Com-
missionapply its ratesnakingexpertisepartly
to protect consumers from undue rate in-
creases institutedby the local power admin-
istrators.United Sta&s v. Tex-La Electric Pmr
Cooperative, Znc., 693 F.2d 392, 398-400 (5th
Cir. 1982).

Under section 5 of the Flood Control Act
of 1944 and section 6 of the Bonneville Proj-
ect Act of 1937, the Federal Power Commis-
sion had inherent authority to approve rates
for an interim period. United States v. Tex-La
Electi Cooperative, Znc., 693 F.2d 392, 408-
09 (5th Cir. 1982), reversing United States v.
Tex-La Electric Cooperative, Znc., 524 F.Supp.
409 (E.D. La. 1981) and United Statesv. North-
east TexasElecttic Cooperative, Znc., Civil Action
No. H–81-604 (S.D. Tex. 1981). [Editor’s
Note: The November 1982 decision of the
Court of Appeals for the Fifth Circuit in
United States v. Tex-La Electric Cooperative, Znc.,
693 F.2d 392, upholding the interim rate au-
thority of the Secremy of Energy, was held
in 1983 to require vacation of the August
1982 contrary ruling of the United States Dis-
trict Court for the Southern District of Texas
in Urs&d Statis v. Sam Rayburn Dam Electric
Cooperative,Inc., Civil Action No. H-80- 1781.
See February 15, 1983 order of the District
Court vacating the earlier judgment; April
25, 1983 judgment for the United Stites; and
July 27, 1983 per curiam order of the Fifth
Circuit in Nos. 82–2564 and 83–2341 affirm.
ing this judgment (noted at 712 F.2d 1414),
cert. denied, 104 S. Ct. 997 (1984).]

Section 301 @) of the Department of En-
ergy Organization Act transfers to the Sec-
retary of Energy the rate confirmation and

aPP:oval function of the Federal Power Com-
mlsslon under section 5 of the Flood Control
Act of 1944. Un&d States v. Tex-La Electric Co-

oPerative~ZnC.! 6g3 F.2d 3g2~ 3g5-g6 (4th C1r-
1982).

Despite the implication in sections 301(b)(2)
and 501 (a)(1) to the contrary, the unification
in the hands of the Secretiry of Energy of the
separate functions of the Secretary of the In-
terior to prepare rates and of the Federal
Power Commission to confirm and approve
mtes, amends section 5 of the Flood Control
Act of 1944 to alter the strict procedural re-
quirements of a bifurcated rate implementa-
tion scheme. United States v. Tex-La Electtic
Coopwative, Znc., 693 F.2d 392, 404 (5th Cir.
1982).

The Secretary of Energy is without au-
thority under sections 301(b) and 501(a)(l) of
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the Department of Energy Organimtion Act
to place power rates into effect on an interim
basis without confirmation and approval by
the Federal Energy Regulatory Commission,
as successor to the Federal Power Commi~
sion, as required by section 5 of dle Flood
Control Act of 1944. Ci~ of Fulton v. United
States, 680 F.2d 115 (Ct. Cl. 1982). [Editor’s
Note affirmed sub nom. United States v. Ci~
of Fulton, 751 F.2d 1255 (Fed. Cir. 1985), re-
versed, 475 U.S . —, 89 L.Ed 2d 661, 106
S. Ct. 1422 (1986).]

In preparing and reviewing rate and re-
payment studies in support of powe]r rate in-
creases, neither tbe Secretary of the Interior
nor the Federal Power Commission was
obliged to make a second assessment of each
and every cost figure derived by the Corps of
Engineers. Tex-La. Elect& Cooperative, Znc. v.
Andre, No. 77-1445, Civil 1219-’71 (D.C.
Cir. 1978) (unpublished memorandum-see
Local Rule 8(O).

The rate md repayment method fc,r setting
power rates is reasonable and fully consistent
with section 5 of the Flood Control Act of
1944. A “cost of service” study is not re-
quired. Ta-La Electti Coopmative, Zrtc.v. An-
dre, No. 77-1445, Civil 1219–71 (D.C. Cir.
1978) (unpubhshed memorandum - see Local
Rule 8(O).

Pursuant to section 30 l(b) of the Depart-
ment of Energy Organization Act, the con-
firmation and approval authority of the
Federal Power Commission for Federal power
marketing rates is vested in the Secretary of
hergy. Memomndum of General Counsel
Coleman, October 14, 1978, in reproposed
delegation to the Federal Energy Regulatory
Commission of rate confirmation authority
for the Department of Energy’s power mar-
keting agencies.

The imposition of a transmission~ service
charge falls within the Secretary’s ratt! making
authority under section 5 of the Flood Con-
trol Act of 1944 and is valid even though it
has the effect of offsetting contract credhs for
transmission services. Asociated Electric Coop-
wative, Znc., v. Morton, 507 F.2d 1167, 1175-
76 (D.C. Cir. 1974), cert. denied, 423 U.S.
830 (1975).

A rate distinction between those companies
which take their power directly from the high
voltage grid of the Southwestern Power
Administration (SPA) and those which re-
quire dehvery of power by SPA beyond SPNS
high voltage grid is not unreasombh:. Associ-
ated Ekctric Cooperative, Znc. v. Morton, 507

F.2d 1167, 1177 (D.C. Cir. 1974), cert. de-
nied, 423 U.S. 830 (1975).

The Bortneville Project Act and the Flood
Control Act of 1944 provide the dual s@tu-
tory standard, for rates for Federal power, of
providing consumers with the benefits of
power at the lowest possible price consistent
with good business practices as well as pro
tecting the interests of the United States in
amortizing its investment in the project within
a reasonable period of years. United States De-
partment of the Zntehr, Bonneville Power Admin-
ktrati, 34 F.P.C. 1462, 1462, 1465 (1965).

The jurisdiction of the Federal Power Com-
mission under the Bonneville Project Act and
section 5 of the Flood Control Act of 1944
to review rates can neither be analogized to
an independent rate investigation nor to the

aPWl~te funtion of United States COUrtSof
Appeals over Commission decisions under the
Federal Power Act. Congress expected the
Commission to apply its independent exper-
tise in evaluating the rates set by the Secretary
of the Interior but did not mean that the
Commission should supplant the Secretary’s
responsibility and discretion for initiating ap
propriate rates nor make a de novo determi-
nation. United States Departmt of the Zntetir,
Bonneville Power Administration, 34 F.P.C.
1462, 1465 (1965).

13. Procedurd +rements
Federal Power commission approval of

rates under section 5 of the Flood Control
Act is rule making, for which an evidentiary
hearing is not required. Moreover, because it
involves a rate revision on the sale of public
power, it is exempt, under 5 U.S. C.
$ 553(a~2), from the notice and comment re-
quirements of { 553 of the Admtilstrative
fiocedure Act, Associated Elect& Cooperative,
Znc. V. Morton, 507 F.2d 1167, 1177-78 (D.C.
Cir. 1974), cert. denied, 423 U.S. 830 (1975).

Notice of proposed rate increases for power
sold by the Southwestern Power Administra-
tion and the opportunity to submit written
comments fully satisfies procedural require-
ments under section 5 of the Flood Control
Act of 1944. No formal hearings were nec-
essary. Pubhcation in tie Federal Register was
not necessary. The Secre@ry of the Interior
and the Federal Power Commission were not
required to respond to every comment sub
mitted by the customers. ~x-La Electric Cm
operative, Znc. v. Andw, No. 77– 1445, Civil
1219-71 (D.C. Cir. 1978) (unpublished mem-
orandum-see Local Rule 8(O).
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Without deciding whether or not the phln-
tiff utilities commission located in northwest
Mississippi had a property interest as a pref-
erence customer in obmining power from the
Southeastern Power Admkistration (SEPA),
it received all the process to which it was due
where SEPA corresponded and met with it
regarding its apphcation for power, awarded
it ample opportunity to present its side, and
gave genuine considemtion to its request be-
fore making a fiml decision. Greenwood Utili-
ties Commtiswnv. Schlesinger, 515 F. Supp. 653,
661-62 (M.D. Ga. 1981). [Editor’s Note: af-
firmed sub nom. Greenwmd Utiittis Commtisim
v. Hodel, 764 F.2d 1459, 1465 (1 lth Cir.
1985)].

Power from Federal hydroelectric projects
is “pubfic property” and thus was exempt
from the rulemaking requirement of section
553 of the Admtilstrative Procedure Act
(APA) before the exemption was eliminated
by section 501@)(3) of the Department of En-
ergy Or@nization Act. However, if the cri-
teria used by the Southeastern Power

Administration for allocating power had be
come so”crystalfized’ as to be considered a
“rule” or “regulation” within the meaning of
section 552 of the APA, they would have to
be published. Gremwood Utilittis Commtisionv.
Schlesinger, 515 F. Supp. 653, 659-61 (M.D.
Ga. 1981).

14. “Widespread use”
Even if the’’widespread use” smndard of

section 5 of the Flood Control Act of 1944
were applicable to allocations of power from
Recbsnation projects among preference cus
tomers, there would be no judicial review of
the refusal of the Secretary of the Interior to
allocate nonwithdrawable power to the city of
Santa Chra, because the standard is too vague
and general to provide law to apply. City of
Santa Clara, Cal$ornia v. Atirw, 572 F.2d
660, 666-68 (9th Cir. 1978), reversing City of
Santa Clara v. Kleppe, 418 F. Supp. 1243 (N.D.
Cal. 1976), cert. denied sub nom. Paaic Gm
and Electric Co. v. City of Santa Clara, 439 U.S.
859 (1978).

Page 804

Sec. 6. [Contracts for sde of surplus water at Army projects-Dispo-
sition of revenues.]—

* * * * *

Sec. 7. [Regulations for use of storage allocated to flood control or
navigation at all reservoirs constructed wholly or in part with Federal
funds to be prescribed by Secretary of the Army—TVA exception.]—

* * * * *

EXPLANATORYNOTE

Change of Name. The “Department of Army” and the “Secretiry of the Army:’ re-
War” and the “Secretary of War” have been specdvely. See section 205(a), @) Act of July
known since 1947 as the “Department of the 26, 1947 (61 Sat. 501).

Pages 805-806

Sec. 8. [Utilization of Army dam and reservoir projects for irrigation

pursuant to Reclamation laws—Existing projects eXcepted.]—

Changeof
War” andthe

* * * * *

EXPLANATORYNOTE

Name. The “Department of known since 1947 as the “Department of the
“Secretary of War” have been Army” and the “Secretary of the Army;’ re-
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spectively.see section 205(a)~b) Act ofJUIY seq.) exempted, withcertainexceptions, lands
26, 1947 (61 Stat. 501). receiving benefits from Federal water r~

Supplementary Protilon: Appficabflity sources projects constructed by the Corps of
of Reclamation Law. Section 212 of the Rcc- Engineersfrom theprovisionsof Reclamation
IamationReform Act of 1982 (Act of October law.The 1982 Act appears in Volume IV in
12, 1982, 96 Stat. 1269, 43 U.S.C. ~ 39011et chronological order.

NOTm OF OPINIONS

3. R~amation laws
[Kditor’sNotreHistoryof PineFlatDam

Acreage Limitationbntioversy. l[n 1957
Sohcitor Bennett ruledthattheReclamation
hws, includlngthe acreagelimitationprovi-
sions,applyto contractsfor irrigationwater
fromPineFlatreservoir.64 I.D. 273 (1957>
65 I.D. 525 (1957). The AttorneyGeneral
concurred.41 Op. Atty.&n. 377 (1958).Sol-
icitorBennettruledthatpaymentdoes not
relievelandownersof the obligationto exe-
cuterecordablecontractsfor excesslandsas
aconditiontoreceivingwaterforthoselands.
64 I.D. 273 (1957).SolicitorBarryconcurred
in 1961.68 I.D. 370 (1961).

The disputethenshiftedto thecourts.A
requestby holdersof privatewatertightsin
theKingsRiverforaninjunctionrestraining
oficialsof theBureauof Recbmatiom~andthe
Corpsof EngineersfromoperatingPineFlat
Dam in a mannerthatinterfereswiththeir
waterrightswasdenied.Turner v. Kings River
Cmwatti Dkttit, 360 F.2d 184 (9th Clr.
1966). The United States brought suit to en-

join the Tulare Lake Canal Company from
delivering project water to excess lands not
covered by recordable contracts. In 1972 the
district court held the statutes dld not require
this. United States v. Tulare hk Carol Com-
pany, 340 F. Supp. 1185 (E.D. Cal. 19’72). The
court of appeak reversed. Untid States v. Tu-
lare Lab Canal Company, 535 F.2d 1093 (9th
Cir. 1976), cert denied, 429 U.S. 1121 (1977).
On remand, the district court found for the
United States on the constitutional issues
raised by the defendant. The court of appeals
affirmed. United States v, Tuhre Lak& Canal
Company, 677 F.2d 713 (9th Cir. 1982). On
certiorari, the Supreme Court vacalted the
judgment and remanded the case with direc-
tions to dismiss it as moot. ~lare hb Canal
Compang, v. United States, 459 U.S. 1095
(1983). The Supreme Court’s action was
based upon enactment of section 212 of the
Reclamation Reform Act of 1982. See Ex-
planatory Note above entitled “Supplemen-
tary Provision: Appficabllity of Reclamation
hw:’]

Supreme Court decisions holdlng that, in
view of section 8 of the Reclamation Act of
1902, a State may impose conditions on the
appropriation and distribution of water in a
Federal Reclamation project which are not in-
consistent with Congressional directives re-

specting the project> calty~~ V.Unitedstates,
438 U.S. 645 (1978), and that rights to water
from the Colorado River that had been ac-
quired in accordance with State hws and ex-
ercised by actual diversion and apphcation of
a specific quantity of water to a defined area
of land before the effective date of the Boul-
der Canyon Project Act were not subject to
the 16&acre timitation, Bryant v. Yellen, 447
U.S. 352 (1980), dld not alter the conclusion
that Congress intended by section 8 of the
Flood Control Act of. 1944 to make the
acreage limitations of Reclamation bw, in-
cluding those imposed by section 46 of the
Omnibus Adjustment Act, apply to private
knds receiving irrigation benefits from the
Pine Fkt Project. Although section 8 of the
1902 Act is applicable generally to the Pme
Flat Projecti the issue resolved in Cal~ornti
was not the same as the issue involving the
Pme Flat ProjecE the Court in Cal~ornti ex-
pressly reafirmed an earher holding that, de-
s.pit-e~ction 8 of the 1902 Act, the acreage
hmltatlons m section 5 of that Act pr=mpt
contrary State law and there is no reason why
the acreage limitation in section 46 of the
Omnibus Adjustment Act should have a dif-
ferent effec~ and there is no exception in the
Flood Control Act of 1944, applicable to the
Pine Flat Project, equivalent to section 6 of
the Boulder Canyon Project Act, which the
Court in B~nt read as exempthg “present
perfected rights” from the acreage fimita-
tions. Un&d Sbtis v. T&are Lab Carol Co.,
677 F.2d 713 (9th Clr. 1982), cert. granted,
judgment vacated, and the c- remanded
with directions to dismiss as moot sub nom.
Tulare Lab Canal Co. v. Unhd States, 459 U.S.
1095 (1983).

The diverter of water from a privately fi-
nancd diversion facility would not be subject
to the Federal Reclamation bws, includlng
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the acreage limitation and the residence re-
quirement, if all the following conditions are
mec (1) the total quantity of water to be di-
verted is covered by valid natural flow water
rights derived under State law or other ap
plicable law and regulation (2) that same
quantity would in fact be available for diver-
sion independently of any Federal project fa-
cihties whenever needed for the irrigation of
the kds upon which water is proposed to be
put to beneficial use; and (3) the diversion
poses no interference with the authorized
purposes of the Federal project. Where the
private diverter receives minor or unavoida-
ble benefits from a Federal project which does
not have irrigation as a project purpose, the
Department of the Interior would not seek to
apply the R~clamation laws. Conversely,
where the private diverter’s water supply is
dependent in whole or in part on storage pr-
vided by Federal facihties for part of the ir-
rigation season, the Federal Reclamation laws
are applicable. The private diverter would be
required to enter into an appropriate contract
with the Secretary of the Interior respecting
(1) the availability of water, (2) the rate of
payment of an equitable portion of operation
and maintenance and construction COSE of
project irrigation facilities, (3) power for ir-
rigation pumping, (4) acreage hmitation, and
(5) other matters required by Reclamation hw
and pohcy. Section 8 of the Flood Control Act
of 1944, as interpreted by the Ninth Circuit
in United States u Tulare L& Canal Company,
535 F.2d 1093 (1976), cert. denied, 429 U.S.
1121 (1977), means that dams operated by the
Secretiry of the Army are to be utilized for
irrigation only in accord with the Reclamation
bws, whether or not additioml irrigation fa-
cilities need to be constructed. As provided

in section 8, the acreage limitation protilons
aPPly to ~rPS of Engineers projects which
provide conservation storage except those
constructed in whole or in part prior to De-
cember 22, 1944. Letter from Secretary An-
drus to Congressman Unman, May21, 1980,
in re private irrigation diversions from main-
stem Corps of Mgineers dams and reservoirs
on the Columbla River System.

The legislative history of section 8 of the
Flood Gntrol Act of 1944 shows that the
Recbmation bws, including the acreage im-
itations of section 46 of the Omnibus Ad-
justment Act of 1926, apply to the Pine Flat
project even though no irrigation works are
constructed by the Secretary of the Interior.
UnitedStatesv. Tulare Lab Canal Company, 535
F.2d 1093, 1099-1118 (9th Cir. 1976), re-
versing 340 F. Supp. 1185 (E.D. Cal. 1972),
cert. denied, 429 U.S. 1121 (1977).

Private irrigation diversions (those under-
taken or financed independently of Federal
Reclamation law) from main stem Corps of
Engineers reservoirs on the Missouri River
and the CoIumbia River System are subject
to Federal Reclamation law, including the
“excess lands” protilons of section 5 of the
Reclamation Act of 1902 and section 46 of
the Omnibus Adjustment Act of 1926 and the
water service contract requirements of section
9(c) of the Reclamation Project Act of 1939,
unless (1) the private diverter’s water supply
does not depend on the existence or operation
of Federal project facilities at any time during
the irrigation season, and (2) the diversion
does not interfere with the authorized pur-
poses of the Feded project. Letter of Apfl
27, 1970 from Assistant Secremry Smith to
the Covernors of ten States.

Pages 806408

k. 9. [Comprehensive development of Missoti Nver Basin.]—

* * * * *

EXPLANATORYNOTSS

Change of Name. The “Depa~ent of (Public Law 92-149, 85 Stat. 416) provides
War” and the “Secretary of War” have been that costs of studies rehting to the compre-
known since 1947 as the “Department of the hensive pkn of development of the Missouri
Army” and the “Secretary of the Army;’ re- Rlver Basin shall be nonreimbursable. The

s~ctively. See =ction 205(a)7 0) Of JUIY26* Act appears in Volume IV in chronological
1947 (61 Stat. 501). order.

SupplesnesstiryProtilon: Noss+buw SupplementaryProvisions: Additional
able ~s@. The Act of October 29, 1971 AppropriationsAu&orisations.In addhion
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to the $200,000,000 authorized to be appr~ $16,000,000, in Volume III at page 1737; (6)
priatedby thisAct, appropriationsauthorized Act of August 14, 1964 (78 Stat. 446) (for
through calendar year 1974 for works un- fiscalyears1965 and 1966), $120,000,000, in
dertaken or planned in the Missouri River Volume III at page 1755; (7) Act of July 19,
Basin by the Secretary of the Interior are as 1966 (80 Stat. 322) (for fiscal years 1967 and
follows (1) Flood Control Act, July 24, 1946 1968), $68,000,000, in Volume 111 at page
(60 Stat. 641), $150,000,000, in Volume II at 1874; (8) Act of May 24, 1968 (82 Stat. 322)
page 833; (2) Flood Control Act, May 17, (for fiscal years 1969 and 1970), $59,000,000;
1950 (64 Stat. 170), $200,000,000, in Vol- (9) Act of March 25, 1970 (84 Stat. 75) (for
ume II at page 1004; (3) Flood Cor~trol Act, fiscal years 1971 and 1972), $32,000,000; and
July 3, 1958 (72 Stat. 297), $200,000,000, in (10) Act of August 10, 1972 (86 Stat. 525),
Volume 11 at page 1425; (4) Flood, Control $114,000,000. The 1968, 1970, and 1972
Act, July 14, 1960 (74 Stat. 480), Acts app=r in Volume IV in chronological
$60,000,000, in volume 111at page 1548; (5) order.
Act of December 30, 1963 (77 Smt. 842),

NOTES OF OPINIONS

Industrialwatermarketig &15
bn~ction withotier laws 111
Generally 8
Impairmentof irrigationefficiency 12
NEPA complimce 10
YellowstoneRiverCompact 9

Poweroperations 3
Privaterights 17
Reauthorizationof uni@ 6
=: oy60s@ 2

“Ultimatedevelopment”concept 7

2. Repaymentof costs
[Editor’sNote Seealsoannotationsunder

“7. ‘Ultimatedevelopment’concept:’] .
The legislativehistoryof the Hick-Sloan

Misouri~ln Program(P-SMBP) authori-
zationreflectsa Congressionalintenttit an
ultimateusetypeconceptbe usedin the fi-
nancialreportingof P-SMBP. In addhion,
section302 of theDepartmentof Ener~ Or-
ganizationAct of 1977 specificallyprecludes
changes in cost allocation for Reclamation
projects without Congressional approval. Ac-
cordingly, Congressional approval would be
necessary before the Secretary could change
the basis for suballocations of power costs be-
tween commercial power and project use
from ultimate use to current use, as recom-
mended by aJuly 1978 audh report prepared
by the Department’s Office of Audit and In-
vestigation. Memorandum of Assismnt Sohc-
itor Mauro to Commissioner, October 14,
1980.

The legislative purpose in reducing the in-
terest mte from 3 to 2Y2 percent o]n the in-
vestment allocated to commercial power in
Army facilities in the Missouri River ksin was
to make the on~half percent interest saving

on the 81 percent of power investment avail-
able over the years as a source of revenue to
assist in the repayment of irrigation facilities
included in the plan of ultimate development.
Consequently, the Secretary of the Interior

~Y not make a substantial shift in fie sub
allocation of 19 percent of power costs of the
Pick-Sloan Missouri Basin Program from in-
terest-free irrigation to interest-bearing com-
mercial power by changing the basis for the
suballocation from’ ‘ultimate use” to’ ‘current
use.” Memorandum of Assistant Solicitor
Pelz, June 13, 1973.

3. Poweroperations
The Bureau of Reclamation does not have

authority under the Contributed Funds Act
to witbdmw money from trust funds estab
~ihed by customers of the Plck+loan Missouri
Basin Program to buy supplemenml power in
their behalf to augment the capacity of the
Program. Memorandum of Associate Solici-
tor Garner, February 6, 1975, in re Mid-West
Mectric Consumers Association, Inc., pro-
posal for Rechrnation to act as broker.

The Supremacy Clause of Article VI of the
Constitution precludes a State from interfer-
ing with the operation of Federal policies con-
stitutionally mandated by Congress. Thus, as
section 9(c) of the Reclamation Project Act of
1939 and section 9(c) of the Flood Control
Act of 1944 congressionally authorize the
terms for the sale of hydroelectric power from
Reclamation projects by the Secretary of the
Interior, the Iowa State Commerce Commis-
sion correctly found that it lacked the power
to restrain the Bureau of Reclamation from
d~posing of such hydroelectric power to cer-
min Iowa municipalities even though such
des might have been in violation of Iowa

S157



December 22, 1944

806-808 FLOOD CONTROL ACT OF 1944—SEC. 9

law.Zma Public Sewice Co. v. ZmoaState Com-
merce Commission, 407 F.2d 916 (8th Cir.
1969), cert. denied, 396 U.S. 826 (1969).

The limitation in the Acts of August 14,
1964 (78 Stat. 466) andJuly 19, 1966(80 Stat.
322), proscribing the use of appropriated
funds for the initiation of any unit of the Mi$
souri River Basin project not subsequently au-
thorized, does not apply to transmission lines
necessary for marketing power and energy
from generating facilities already completed
or under construction. Memorandum of Act-
ing Solicitor Weinberg, June 29, 1967, in re
authority to construct 345-KV transmission
line from Fort Thompson, South Dakota, to
Grand Island, Nebmska.

6. Reau&otizationof utita
The Act of August14, 1964 (PublicLaw

No. 88–442, 78 Stat. 466) and subsequent
actsincreasingthe appropriationauthoriza-
tion for the PlckSloan Mimouri Basin Pro-
gram require dl units of the Missouri River
Basin project on whlcb construction had not
begun prior to 1964 to be reauthorized by
Congress. This includes the Grass Rope Unit.
Memorandum of Acting Associate Sohcitor
McBride, June 15, 1981.

Reauthorization of the Grass Rope Unit as
a unit of the Pick310an Missouri Basin Pro
gram is a prerequisite to providing power to
the unit at the 2]/2 mill rate for energy used
to operate project facihties. Memorandum of
Acting Associate Solicitor McBride, June 15,
1981.

7. “Ultite development” concept
[Mltor’s Note: See also annotations under

“2. Repayment of costs.”]
It was the intent of Congress in authorizing

the Pick-Sloan Missouri Basin Program (P-
SMBP) in the Flood Control Act of 1944 that
the “ultimate development” concept be used
to esmb~ih cost allocations and repayment ob
Iigations and Congress reaffirmed that intent
in 1965 by enacting the Department’s interest
rate recommendation in the form of section
4@) of the Garrison Diversion Unit reau-
thori=tion Act. The “current development”
concept cannot be used for PSBMP cost al-
location and repayment purposes without the

approval of Congess ~cause such a ch~ge
would violate both the intent of Congress with
regard to P-SMBP and section 302 of the De-
partment of Energy Organization Act of 1977
requiring Congressional approval of changes
in cost allocations or project evaluation smn-
dards which result in a reallocation of the

joint cosfi of completed, operational multi-
purpo= facilities. Congressional approval of
such changes can validly be secured through
the appropriations process if sufficient care is
taken to highlight the specific action re-
quested distinctly and discretely, so that Con-
gress as a whole knows exactly what is before
it and can act in positive and concrete fashion.
Memorandum of Sohcitor Coldiron to Sec-
retary, December 15, 1982, in re Pick-Sloan
Missouri Basin Program; open audh findings.

The information before Congress at the
time it authorized the Pick-Sloan Missouri
Basin Program, including the findings and
recommendations as to cost allocation and re
payment made controlling by the Act, con-
templated use of the “ultimate development”
concept for cost allocation and repayment
purposes. Memorandum of Soficitor Coldiron
to Secretary, December 15, 1982, in re Pick-
Sloan Missouri Basin Program; open audh
findings.

Congress reaffirmed the intent it expressed
in this Act with respect to use of the “ultimate
development” concept for cost allocation and
repayment purposes by enactment of the De-
partment’s interest rate recommendation in
the form of section 4(b) of the Act of August
5, 1965 (79 Stat. 433, 435), the Act reau-
thorizing the Garrison Diversion Unit of the
Pick-Sloan Missouri Basin Program. Memo-
randum of Soficitor Coldiron to Secretary,
December 15, 1982, in re Pick-Sloan Missouri
Basin Program; open audh findings.

8. Induztti water marketing-@neraRy
By authorizing the Secretary of Interior to

enter into contracts to supply project water
for “municipal water supply or miscellaneous
purposes;’ section 9(c) of the Reclamation
Project Act of 1939 permiw the sale of water
for industrial purpo=s from the Yellowtail
and Boysen Reservoirs of the Missouri River
Basin. It is clear that that section 1@) of the
Flood Control Act of 1944 approved the dis-
position of project water for industrial pur-
poses. It is also evident that the phrase
“municipal water supply or miscellaneous
purposes” was intended to encompass indus-
trial purposes, as 1) the Act ofJune 21, 1963
mpr~s~ly authorizes the renewal of contracts
previously made under the 1939 Act for ‘mu-
nicipal, domestic or industria~’ purposes, 2)
both section 2(b) of the Act of February 25,
1956 and section 301 of the Water Supply Act
of 1958 illustrate that Congress has long as-
sociated municipal use with industrial use, and
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3) Congress has been made aware of the Sec-
re~ry’s actions in sel~mg project water for in-
dustrial use under the authority of he 1939
Act and has not objected. Envirmwmtil De-
fmse Fund, Inc, v. Morti, 420 F. Supp. 1037
(D. Mont. 1976), ~d sub nom. Entiron=-
tal Fund, Inc. v. A&w, 596 F.2d 848 (9th
Cir. 1979).

Where the Secretary determines that it may
require more than forty years to u= all of the
capacity provided for irrigation in the six
mainstream reservoirs of the Missouri River
Basin Pick-Sloan Project, he is authorized to
mrket for municipal and industrial purposes
water which would otherwise have been
stored for the probable extent of future ir-
rigation under contracts which will expire be-
fore it becomes feasible to market such water
for irrigation. This authority is detived from
section 9(c) of the 1939 Reclamtioln Project
Act, which authorizes the Secretary to market
water for municipal and miscellaneous pur-
poses so long as such des will not impair the
efficiency of the project for irri~ltion pur-
poses, as well as the legislative history of the
1944 Flood Control Act which clea~rlydem-
onstrates that Missouri River Basin water was
intended for multi-pu~e use, includlng d-
mestic and industrial uses. Memorandum of
Sohcitor Frizzell to Secretiry, November 27,
1974.

9.—Yellowstone Wver timpaet
NothingintheYellowstoneRiverCompact

wasintendedto restricttheamountof water
the signatory States could use in the Blg Horn
River for industrial purposes so as to preclude
a marketing program for the sale of water
from the Yellowtail and Boysen Reservoirs for
industrial uses. To the contrary, Anticle 11 H
and Article V (B and C) define beneficial use
as including irrigation, municipal and indus-
trial uses. Environmental Defense Fund v. Mor-
ton, 420 F. Supp. 1037 (D. Mont. 1976).

An industrial water marketing prc)gram for
the sale of water from the Yellowtail and Boy-
sen Reservoirs does not violate the ~rcentage
all~tion program in the Yellowstc~ne River
Compact. When the river is fully developed
the final use must fit the apportionment (Wy-
oming 80% and Mon@na 2070), but there is
nothing to suggest that development must
proceed with one State fully apace with the
other nor that the water from any particular
project must be apportioned by these per-
centages. Erstirm~tal Defmse Fund, Inc. v.
Morti, 420 F. Supp. 1037 (D. Mon,t. 1976).

1O.—NEPAcompliance
Environmen~limpactstatementsare re

quiredfor the IndustrialWater Marketing
Planand all option contractsenteredinto
thereunderto sell water from the Yellowtail
and Boysen Reservoirs, Missouri River Basin
Project, even tiough the pbm and some con-
tracts were executed before January 1, 1970.
Both the overall plan and the individual con-
tracts are ongoing programs which require
continuing attention and action and must
therefore comply with the National Environ-
mennl Policy Act even though initiated be-
fore its enactment. Environmental Defense
Fund, Inc., v. Adw, 596 F.2d 848 (9th Cir.
1979).

The preparation of an environmental im-
pact stitement is required in conjunction with
both the Industrial Water Marketing Pbm and
the option contracts entered into thereunder
to sell water from the Yellowtail and Boysen
Reservoirs for industrial use. Any uncertity
which may exist about the details of subse-
quent use of the diverted water does not ob
viate the importance of the decision to divert
and the necessity to evahrate the environmen-
tal consequences of that decision. Here, there
is more than mere “contemplation” of Fed-
eral action; there is a developed marketing
program and executed option contracts. En-
tirmmtal Defmse Fud, Inc. v. Andw, 596
F.2d 848 (9th Cir. 1979).

Where the Gvernment enters into option
contracts for the sale of water for industrial
uses from the Yellowtail and Boysen Reser-
voirs, Missouri River Basin Project, an envi-
ronmental impact statement must be
prepared when the contract is executed and
cannot be debyed until the option is exer-
cised. The execution itself constitutes a major
Federal action under the National Environ-
menwl Policy Act beause the tivernment,
by the terms of the contract, thereby enters
into an irreversible and irretrievable commit-
ment of the avaihbifity of the water. While
the details of the option holder’s future use
of the diverted water may not be known at
the time of contract execution, it is at that
time that the Covemment must decide among
various potential users and, in so doing, must
conjecture as to the possible effects of com-
mitment to one user versus another. Environ-
mental D#me Fu&, Inc. v. Andre, 596 F.2d
848 (9th Clr. 1979).

11.~nstruedon titi otier laws
The clmr bmguageof section2(b) of the
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Fish and Wildlife Coordination Act demon-
strates that it applies to “modification or sup
plementation of plans for previously
authorized projects?’ Hence, as required by
section 2(a) of the Act, the Secretary must
consult with the appropriate Smte and Fed-
eral agencies before entering into options
contracts for the mle of water for industrial
uses from the previously completed Boysen
and Yellowtail Reservoirs, Missouri River
Basin Project. Environmental Defmse Fund, Inc.
v. Andre, 596 F.2d 848 (9th Clr. 1979).

The Miscellaneous Water Supply Act of
1920 is inapphcable to the sale of water for
industrial purposes from the Yellowtail and
Boysen Reservoirs of the Missouri River Bmin
Project. The projects were built as multipur-
pose projects under sections l(b) and 9 of the
Flood Control Act of 1944 and the Bureau
of Reclamation was authorized by the 1944
Act and section 9(c) of the Reclamation Proj-
ect Act of 1939 to enter into the subject con-
tracts. Environmental Defense Fund, Inc. v.
Morton, 420 F. Supp. 1037 (D. Mont. 1976),
aff d sub nom. Environmental Defmse Fund,
Inc. v. Adw, 596 F.2d 848 (9th Cir. 1979).

In contacting to supply water for industrial
purposes from the Yellowtail and Boysen Res-
ervoirs of the Missouri River Basin Project the
Secre~ry was not obfigated to comply with
the Water Supply Act of 1958. Such sale is
independently authorized by section 9(c) of
the Reclamation Project Act of 1939 and the
Water Supply Act expressly declares that it
“shall be a alternative to and not a substitute
for the provisions of the [1939 Act].” Enti-
ronraental Defense Fund, Inc. v. Morton, 420 F.
Supp. 1037 (D. Mont. 1976), af~d sub nom.
Envirmmntal Defmse Fund, Inc. v. Andrw, 596
F.2d 848 (9th Cir. 1979).

12.—Im@rment of irrigation efficiency
In determining whether the sale of water

for industrial use from the Yellowtail and Boy-
sen Reservoirs will impair the efficiency of the
Missouri River Basin Project, it is clear from
section 9(c) of the Reclamation Project Act of
1939 that the only relevant factors are those
which relate to the irrigation efficiency of the
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project. The Secre~ry is not required to con-
sider the adequacy of the water supply for the
irrigation of all lands in a river basin or the
State of Montina nor is he obligated to en-
gage in a bahncing of all factors related to
the use of the water. Envirmmental Defense
Fund, Zw. v. Morton, 420 F. Supp. 1037 (D.
Neb. 1976), affd sub nom. Environmental De-

fwse Fund, Inc. v. Andre, 596 F.2d 848 (9th
Cir. 1979).

16. Tort claims
It is clear from section 2680 that, under

section 1346@) of the Federal Tort Claims
Act, the Federal Government is immune from
suit with regard to exercises of discretion at
the project planning level. It is also clear that
the award of a 40 million dollar contract to
Yellowtail Contractors for the construction of
Yellowtail Dam would be an exercise of dis-
cretion at the planning level rather than at
the operational level so that the United States
would be immune from suit based upon d-
allegednegligence in hiring the contractor.
Hamman v. United States, 267 F. Supp. 411 (D.
Mont. 1967).

17. Private rights
The Flood Control Act of 1944 cannot be

construed as a statutory grant to water users
in the Missouri River Basin of a right to have
stored waters from the Yellowtail and Boysen
Reservoirs released, without a repayment con-
tract, to augment the stream flow of the Yel-
lowstone River. No language in the Act an
be interpreted as creating such rights. More-
over, Reclamation smtutes such as section 9(d)
of the Reclamation Project Act of 1939 re-
quire the Secretary to enter into repayment
contracts for the use of project waters. Finally,
such interpretation would be contrary to the
intent of the excess land requirements of sec-
tion 46 of the Omnibus Adjustment Act of
1926, and fundamental Reclamation law,
which require repayment contracts for water.
Entiron~til Defmse Fund, Inc. v. Morton, 420
F. Supp. 1037 (D. Mont. 1976), af~d sub
nom. Environmental Defense Fund, Inc. v. Arc-
dw, 596 F.2d 848 (9th Cir. 1979).
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812

AMEND CONSULTING ENGINEEN AND ECONOMISTS
ON IMPORTAN7r RECLAMATION WORK ACT

Page 812

[Autioti~ to Mre retird [nteAor personnel.]-Repealed.

EXPLANATORYNOTE

Protision R~ded. Section 8 of the Act the Act of Febr~ry 28, 1929 (45 Smt. 1406)
of September 6, 1966 (Pubhc hw 89-554, by the Act of December 23, 1944 (58 Stat.
80 Stat. 652) repealed the proviso added to 915). The 1966 Act does not ap~r herein.
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March 2, 1945

813

RIVER AND HARBOR ACT OF 1945

Page 813

* * * *

[Snake Mver Dams.]—

* * * * *

EXPLANATORYNOTE

Subsequent Mtifimtion and Au&o&a- way bridge connecting the cities of Lewiston,
tion. Section 164 of the Water Resources De- Idaho, and Clarkston, Washin@on. It also de-
velopment Act of 1976 (Act of October 22, quired non-federal interests to enter into cer-
1976, Pubhc Law 94-587, 90 Stat. 2917) tain agreements prior to initiation of
modified the project for the Snake River, Or- construction. Extracts from the 1976 Act, not

egon? w=~lnson) ~d 1~0 by authofizfig including section 164, appear in Volume IV
construction at full Federal expense of a high- in chronological order.
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830

INTERIOR DEPA12TMENT APPROPRIATION ACT

Page 830

[Utiltiation of power revenues.]—Utilization of power revenues: No
power revenues on any project shall be distributed as profits, before or after
retirement of the project debt, and nothing contained in any previous ap-
propriation Act shall be deemed to have authorized such distribution: Pro-
vtied, That the application of such revenues to the cost of operation,
maintenance, and debt service of the irrigation system of the project, or to
other purposes in aid of such irrigation system, shall not be construed to
be such a distribution; (60 S[ht. 366; 16 U.S.C. $ 825t)

EXPLANATORYNOTE

Error in the Text of Volume II. The words the proviso following “irrigation system;’ and
“of the project, or to other purposes in aid preceding “shall”. The provision should read
of such irrigation system,” were omitted from as it appears above.

NOTE OF OPINION

2. Use of powerrevmues purposes after project repayment instead of
The Act of July 1, 1946 not only makes tilng deposited in tie Gneral Treasury as

clear that under subse~ion I of the Fact Flnd- would be rquired by the Hayden-O’Mah@
ers’ Act power revenues are not to be dlstrib ney Act. The same policy would apply to rev-
uted to individual water users after repayment enues from grazing lands. Soficitor Melich
of the construction costs of the project, it also Opinion, M-36863, 79 I.D. 513 (August 8,
confirms that revenues subject to disposition 1972), in re Strawberry Valley Project, Utah.
under substion I may be applied to project
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832-833

FLOOD CONTROL ACT OF lW

Pages 832-833

* * * * *

BOISE RIVER BASIN

* * * * *

EXPLANATORYNOTE

Subsequmt M&fication and Au&o&a- quate flows along the Boise River, with the
tion. Seetion 196 of the Water Resources De provim that the provisions of section 102(b)
velopment Act of 1976 (Public hw 94-587, of the Federal Water Pollution Control Act
90 Stat. 2917) authorized the Secretary of the Amendments of 1972 shall apply to such mod-
Army to mdlfy the oudet works at Lucky ifieation. Extmcts from the 1976 Act, not in-
Peak Dam at a Federal cost not to exceed eluding section 196, appear in Volume IV in
$4,100,000 to assure maintenance of ade- chronological order.
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836

LEWISTON ORCHARDS PROJECT

Page 836

[S=. 1. Projmt authofizd.]—

* * * * *

NOTE OF OPINION

1. RehablKtation and Wrment
The Lewiston Orchards Irrigation District

is eligible to receive funds under the Reha-
bilitation and Betterment Act to rebablhtate
both its irrigation and domestic water delivery
:ystems.Although the Act itself refers onlY to
Irrigation systems, rehablhtation oi~ the do-
mestic water delivery system is nevertheless
authorized inasmuch as(1) the domestic water
system is an essential accompaniment of the
irrigation system and uses the same water sup
ply, (2) the legislative history of the Act speaks
in terms of Recbunation projects and not
merely tilgation systems, and (3) the Act is

remedial in nature and should be liberally
construed. This conclusion is, however, nar-
rowly based on the specific circumstances and
history of this particular project and does not
imply that the Rehabilitation and Betterment
Act generally permits funding of rehabilita-
tion work of municipal and industrial systems
in Reclamation projects. Memorandum of&
sistant Solicitor Mauro to Field Solicitor,
Boise, February IO, 1981, as supplemented by
Memorandum from Acting Associate Solici-
tor EIEott to Field Solicitor Boise, June 19,
1981.
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839

FISH AND WILDLIFE CONSERVATION
(FISH AND WILDLIFE COORDINATION ACT)

Page 839

[Sec. 1. Purpos+Cooperation with agencies—Surveys and investi-
gations—Donations.]—

* * * * *

NOTE OF OPINION

1. Private right of acdon the Trinity River because of an area drought
No private right of action arises under the must be dismissed even though such action

Fish and Wildlife Coordination Act of 1946; could adversely affect fish habitats in the
thus a challenge to the Bureau of RecIatna- river. CmnQ of Ttini~ u. Andw, 438 F. Supp.
tion’s decision to drawdown carryover storage 1368 (E.D. Cal. 1977).
at Clair Engle hke and diminish releases into

Pages 839-843

Sec. 2. [Consultation r~ired on all Federd and Federdly-licensed
water impoundments, diversions or other modifications-Reports of Sec-
retary and State agency shall & included with and considered in reports
on Federal water resource projects-Modification of projects-Acqui-
sition of lands—Integrd part of project cost—Limitations on enhance
ment measures—Transfer of funds to Fish and Wildife Servic+
Estimation of wildlife bnefita or losses and costs to & included in project
reports-Application to proj~— Exemption of small impoundments
and land management activities.]—

* * * * *

NOTES OF OPINIONS

Acquisition of lands 3
Private right of action 7
Projects covered 1
Reporting requirements 8

1. Projects covered
The clear hnguage of section 2@) of the

Fish and Wildlife Coordination Act demon-
strates that it applies to “modification or sup
plementation of plans for previously
authorized projects:’ Hence, as required by
section 2(a) of the Act, the Secre@ry must
consult with the appropriate Smte and Fed-
eral agencies before entering into options
contracts for the sale of water for industrial
uses from the previously completed Boysen

and Yellowtail Reservoirs, Missouri River
Basin Project. Entirmmmtal Defmse Fund, Inc.
v. Andm,596 F.2d 848 (9th Cir. 1979).

3. Acqu~ltion of lands
In authorizing the Secretary to exchange

Columbia Basin Project hnds for the purposes
of “facihtating project development,” section
4(a) of the Columbla Basin Project Act au-
thorizes the Bureau of Reclamation to ex-
change Federally-owned project lands for
privately+wned lands desired for fish and
wildife enbncement purposes, even though
fish and wildlife conservation was not a pur-
pose of the project as reauthorized by the Act
of March 10, 1943. The combined effect of
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August 14, 1946

FISH AND WILDLIFE COORDINATION ACT 843-845

sections 2(c), 2(g) and 3(c) of the Fish and
Wildlife Coordination Act makes fish and
wildhfe conservation an inte~l par{tof a pre-
viously authorized water control prcject if 60
percent of the estimated project construction
costs was not obligated as of August 12, 1958,
and, as of 1966, only 42 percent of the esti-
mated construction cost of the Columbia
Basin Project had been obligated. Memoran-
dum of Acting Associate Solicitor McDowell
to Commissioner of Reclamation, May 25,
1977, in re proposed exchange of kinds with
Carl Ellingsen.

7. Private right of action
As no private right of action arises under

sections 2 and 3 of the Fish and Wildhfe CO
ordination Act, nongovernmental ptintiffs
cannot challenge the construction tmd oper-
ation of the Tracy Pumping Plant, Central
Valley Project, for allegedly faihng to comply
with the Act. Skwa Club v. Mortm, 400 F.
Supp. 610 (N.D. Cal. 1975), affd on other
grounds sub nom. Stirs Club v. Andre, 610

F.2d 581 (9th Clr. 1979), cert. granted sub
nom. Calt~wnia v. Stiwa Club, 449 U.S. 818
(1981), reversed and remanded, 451 U.S. 287
(1981),

8. Reporting requirements
Even a good ftith attempt to comply with

the environmental impact statement require
ments of section 102 of the National Envi-
ronmental Policy Act may be insufficient to
satisfy the reporting requirements of the Fish
and Wildlife Coordlmtion Act. The latter Act
directs that Congress be directly informed of
environmental effects of stream modification,
a P1icy w~lch may not be duplicated by the
National Environmental Policy Act. Thus, a
report under the Coordination Act remains
mandatory for the insmllation of a powerplant
at the Navajo Dam, Colorado River Storage
Project, which would unquestionably affect
wildlife resources by altering the flow rates of
the San Juan River. Nat&al Wildltfe Federa-
tti v. Andw, 440 F. Supp. 1245 (D. D.C.
1977).

Pages 843-845

3ec. 3. [Use of land and waters for wildlife purposes in connection
with Federal water impoundments, diversions, and other modiications—
Plans and administration— Acquisition of lands by Federd construction
agencies—Report to Congr(ess-Use of properties acquired-Avaflabil-
ity of Federal lands-National forest lands.]—

* * * * *

Noms OF OPINIONS

Acquisition of lands 1
Private right of action 2

1. Acquisition of lands
In authorizing the Secretary to exchange

Columbia Basin Project lands for the purposes
of “facilitating project development,” section
4(a) of the Columbia Basin Project Act au-
thorizes the Bureau of Reclamation to ex-
change Federally-owned project lands for
privately+wned lands desired for fish and
wildlife enhancement purposes, even though
fish and wildlife conservation was not a pur-
pose of the project as reauthorized by the Act
of March 10, 1943. The combined effect of
sections 2(c), 2(g) and 3(c) of the Fish and
Wildlife Coordimtion Act makes fish and
wildlife conservation an integral part of a pre-
viously authorized water control project if 60
percent of the estimated project construction
costs was not obligated as of August 12, 1958,
and, as of 1966, only 42 percent of the esti-

mated construction cost of the Columbia
Basin Project had been obligated. Memoran-
dum of Acting Associate Soficitor McDowell
to Commissioner of Reclamation, May 25,
1977, in re proposed exchange of lands with
Carl Elfingsen.

2. Private right of action
As no private right of action arises under

sections 2 and 3 of the Fish and Wildlife Co
ordination Act, nongovernmenti plaintiffs
cannot cbllenge the construction and oper-
ation of the Tracy ~Pumping Plant, Central
Valley Project, for allegedly failing to comply
with the Act. S&wa Club v. Mortm, 400 F.
Supp. 610 (N.D. Cal. 1975), Md on other
grounds sub nom. Stirra Club v. Andw, 610
F.2d 581 (9th Clr. 1979), cert. granted sub
nom. Calt~omti v. Stirs Club, 449 U.S. 818
(1981), reversed and remanded, 451 U.S. 287
(1981).
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July 30, 1947

858-861

GILA PROJECT

Pages 858-861

EXPLANATORYNOTE

Godifi@tion Omitied. The Act of July 30, 613e but WS omitted from the 1976 and sub-
1947 (61 SWt. 628) authorizing the Gila Proj- sequent editions of the U.S. Code as having
ect originally WS cdlfied at 43 U.S.C. $$613- limited applicability.
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March 19, 1948 865

EXTENSION OF SHASTA NATIONAL FOREST

Page 865

* * * * *

IZXPLANATORYNOTE

Supplementa~Protilon: MlnertdMel-
Oprnent.section 3 of the Act of September
1, 1949 (Public Law 81-280, 63 Stat. 682)
provides thab “The Secretary of the Interior
is hereby authorized under general rules and
reguhtions to be prescribed by him to issue
leases or permits for the exploration, devel-
opment, and utihmtion of the minleral de-
posits, other than those subject. to the
protilons of the Act of August 7, 1947 (61
Smt. 913), in those knds added to the Shasta
National Forest by the Act of March 19, 1948
(Pubhc Law 449, Mghtieth Congress), which
were acquired with funds of the Unitled Stites
or knds received in exchange therefo~ Pro-
ded, That any permit or lease of such de

posits in lands administered by the Secretary
of Agriculture shall be issued only with hls
consent and subject to such conditions as he
~y PreSCri& to insure the adequate utili~.
tlon of the lands for the purposes set forth in
the Act of March 19, 1948: And pr&edfir-
tbr, That all receipts derived from leases or
permits issued under the authority of this Act
shall be paid into the same funds or accounts
in the treasury and shall be distributed in the
wme mnner as prescribed for other receipts
from the lands affected by the lease or permit,
the intention of tils provision &lng that this
Act shall not affect the distribution of receipts
pursuant to legislation applicable to such
lands:’ The 1949 Act does not appear herein.
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June 3, 1948

876

ASSISTANCE TO SCHOOL DISTRICTS,
FORT PECK PROJECT

Page 876

[Payments to school districts under re@ations by S~etary of the
Army-Reimbursement by %retary of Ener~.]—

* * * * *

EXPLANATORYNOTE

Tmnsfer of Funcdon. Section 302(a) of the function required by the pro~ in the Act
~partment of Energy Organi~tion Act of ofJune 3, 1948 is now performed by the Sec-
1977 (Act of August 4, 1977, Public Law 95- retary of Energy through the Western Area
91, 91 Stat. 578,42 U.S.C. $ 7152(a)) trans- poser Administration. Extracts from the
ferred the power marketing functions of the 1977 Act, including section 302(a), appear in
Bureau of Reclamation to the Secretary of Volume IV in chronological order.
Energy. Accordingly, the reimbursement
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June 12, 1948

881-882

KENNEWICK ~lIVISION, YAKIMA PROJECT

Page 881

[See. 1. Kennewiek division and Kennewick division extension au-
thoriti-Principal units.]— For the purposes, of irrigating lands; of gen-

erating, transmitting, and marketing hydroelectric energy; for the
preservation and propa~tiori of fish and wildlife; and looking to the com-
pletion of the Yakima project, there is hereby authorized to be constructed,
operated, and maintained, in accordance with the Federal reclamation laws
(Act of June 17, 1902, 32 Shat. 388, and Acts amendatory thereof or sup-
plementary thereto) the Kennewick division and Kennewick division exten-
sion of the Yakima project, composed of the following principal units, to
wit:

Presser-Chandler power canal.
Chandler hydroelectric power and hydraulic pumping plant.
Main canal.
Kiona wasteway.
Amen siphon and hydraulic pumping plant.
Amen wasteway.
Lateral system.
Improvemenfi for fish and wildlife.
Kiona siphon.
Re-lift pumping plants. (62 Stat. 382; ~ l(a), Act of August 25, 1969, 83
Stat. 106)

EXPLANATORY NOTSS

1969 Amendment.Sectionl(a) of theAct
of August25, 1969 (Publicbw 911–66, 83
Stat. 106) amended section 1 by (a) inserting
the words “and Kennewick division exten-
sion” after the words ‘‘ Kennewick division”
and @) adding “Kiona siphon” and “Re-fift
pumping plant” to the list of principal units.
The 1969 Act appears in Volume IV in chron-
ological order.

Supplemen~ Provtilon:KennewickEx-

tensionUfivery Restriction.Section2 ofthe
Act of August25, 1969 (Publicbw 91-66,
83 Stat.106)providesthatno watershallbe
deliveredfor a period of ten years to any
water user on the Kennewick division exten-
sion for the production on newly irrigated
lands of any basic agricultural commodity if
in any market year the bulk of the crop is in
excess of the normal supply. The 1969 Act
app=rs in Volume IV in chronolo~cal order.

Pages 881-882

&. 3. [Sale of power— Rates. ]—The Secretary of the Interior is au-
thorized to enter into contracts for the sale of electric power and energy
not required for project uses, hereinafter termed commercial power and
energy, at such rates as in misjudgment will produce power revenues which,
together with power revenut:s from all other sales of power and energy,
will be at least sufficient to cover (1) an appropriate share of the annual
operation and maintenance cost, including reasonable provision for re-
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June 12, 1948

882 KENNEWICK DIVISION, YAKIMA PROJECT

placements; (2) the return, within not exceeding sixty-six years from the
date upon which each feature becomes revenue producing, of an appro-
priate share of the construction investment properly allocable by the Sec-
retary to commercial power and energy together with interest on the unpaid
balance at a rate of not less than 2Yz per centum per annum; (3) the return,
without interest, within a period not exceeding sixty-six years, and, with
respect to each irrigation block, within a period conforming so far as prac-
ticable to the period within which water users are required to repay their
share of the irrigation costs of that share of the investment found by the
Secretary to be properly allocable to irrigation but assigned for return from
net power revenues. Costs of the Kennewick division extension allocated
to irrigation which are determined by the Secretary to be in excess of the
water users’ ability to repay within a fifty-year repayment period following
a ten-year development period, shall be charged to and returned to the
reclamation fund in accordance with the provisions of section 2 of the Act
of June 14, 1966 (80 Stat. 200), as amended by section 6 of the Act of
September 7, 1966 (80 Stat. 707): Prwided, That section 5 of this Act shall
not be applicable to the revenues derived from the Federal Columbia River
power system. Power and energy required for irrigation water pumping for
the Kennewick extension shall be made available by the Secretary from the
Federal Columbia River power system at charges determined by him. (62
Stat. 382; ~ l(b), Act of August 25, 1969, 83 Stat. 106)

EXPLANATORY NOTM

1969 Amendzuen~Sectionl(b) of theAct
of August25, 1969 (PublicLaw91–66, 83
Stat.106)addedthelasttwosentencesof sec-
tion3. As amended,the Kennewickdivision
extensionmay receiveassisuncefrom the
FederalColumbiaRiverpowersystem,ase=
mblishedby section2 of theAct of June14,
1966 (80 Stat.200), asamendedbysection6
of the Act of September7, 1966 (80 Stat.
707). The 1969 ActappearsinVolumeIV in

chronological order.
Transfer of Funedons. Section 302(a) of

the Department of Energy Organi=tion Act
of 1977 (Act of August 4, 1977, Public Law
95-91, 91 Stat. 578) transferred the power
marketing functions of the Bureau of Recla-
mation to the Secretary of Energy. Extracts
from the 1977 Act, including section 302(a),

ap~ar in VOIUme IV in chronoIotical order.

Page 882

Sec. 7. [Appropriations authorized.]—

* * * *

EXPLANATORY NOTE

*

SupplementaryProtision:AdditiondAp to be approptited for the constructionof
propriation.Section3 of theAct of August newworksassociatedwiththeKennewickdi-
25, 1969 (PublicLaw91-66, 83 Stat. 106) visionextension,The 1969 Act appearsin
authorized$6,735,000 Uanuary1969 prices) VolumelV in chronologicalorder.
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June 25, 1948

887

FEDERAL TORT CLAIMS ACT

Page 885

Sec. 2671. [Definitions.]—
As used in this chapter and sections 1346(b) and 2401(b) of this title, the

term “Federal agency ‘‘ includes the executive departments, the military
departments, independent establishments of the United States, and cor-
porations primarily acting as instrumentalities or agencies of the United
States, but does not include any contractor with the United States.

“Employee of the government” .includes officers or employees of any
federal agency, members of the military or naval forces of the United States,
member of the National Guard while engaged in training or duty under
section 316, 502, 503, 504, or 505 of title 32, and persons acting on behalf
of a federal agency in an official capacity temporarily or permanently in
the service of the United States, whether with or without compensation.

“Acting within the scope of his office or employment”, in the case of a
member of the military or naval forces of the United States or a member
of the National Guard as defined in section 101(3) of title 32, means acting
in line of duty. (62 Stat. 928; Act of May 24, 1949, 63 Stat. 106; Act of
July 18, 1966, 80 Stat. 306; ~ 1, Act of July 1, 1981,95 Stat. 1666)

EXPMNATORY NOTE

1981 Ametiment.Section1 of the Act of tionalGuardto thedefinitionsof “Employee
December29, 1981 (PublicLaw97-124, 95 of the government”and “Actingwithinthe
Stit. 1666) amended$ 2671 by adclingthe scopeof hisofficeoremployment”.The 1981
languageconcerningmembersof the Na- Act doesnotappearherein.

Pages 886-887

Sec. 2674. [Liability of United States.]—

* * * * *

NOTE OF OPINION

4. Independentcontractors,inspections UnitedSates did not thereby assume a duty
Under the Federal Tort Claims Act, the to employees of the independent contractor

United States may not be liable for the neg- to inspect for safety violations and is not liable
ligence of an independent contractor,, Merely toward an employee injured through the con-
because the Government retained the right to tractor’s allegedly negligent instillation of ca-
inspect work on the Rye Patch Dam to insure bles holding a raised dam gate. Lti v. United
compliance with the construction contract States, 501 F. Supp. 39 (D. Nev. 1980).
and did, in fact, conduct such inspections, the

Page 887

See. 2675. [Disposition by Federal agency as prerequisite; evidence.]—

* * * * *
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888-889 FEDER.AL TORT CLAIMS ACT

NOTES OF OPINIONS

1. Exhaustion of administrative remd]es
The Iegistative history of the Teton Dam

Dlmster Assistance Act demonstmtes that sec-
tion 9(c) was intended to establish the inde-
pendence of claims under the Act from those
which might exist under any other provision
of applicable law, and there is no evidence that
this provision was designed to waive the filing
requirements of $ 2675(a) of the Federal Tort
Claims Act. Thus, a contractor who was de
nied recovery for construction detays occa-
sioned by the Teton Dam failure under the
Teton Dam Disaster Assistance Act could not
pursue those claims in the courts under the
Federal Tort Claims Act until he had ex-
hausted his administrative remedlies as re-
quired by $ 2675(a) of the htter Act. Gordon
H. Ball, Inc. v. United Statis, 461 F. Supp. 311
(D. Nev. 1978).

Where the construction of the American

Falls Dam on the Snake River was delayed
because of the Teton Dam failure and the con-
tractor’s claim for damages under the Teton
Dam Disaster Assistance Act was administra-
tively denied because plaintiffs area of op
erations fell outside the “major disaster
areas” as defined by the regulations, plaintiff
could not then bring a ctaim under the Fed-
eral Tort Claims Act without exhausting ad-
ministmtive remedies under $ 2675(a) of the
Act. Because of differences in the elements of
proof required by the two Acts, plaintiffs fil-
ing under the Teton Dam Disaster Assistance
Act failed to afford the Government the same

OPPofiunitY to review and settlethe claim as
It would have if plaintiff had administratively
filed under the Federal Tort Claims Act. Gor-
doa H, Ball, Inc. v. United States, 461 F. Supp.
311 (D. Nev. 1978).

Pages 888-889

SW. 2680. [Exceptions.]--

* * * * *

(h) Any claim arising out of assault, battery, false imprisonment, false
arrest, mlicious prosecution, abuse of process, libel, slander, misrepresen-
tation, deceit, or interference with contract rights: Prwided, That, with
regard to acts or omissions of investigative or law enforcement officers of
the United States Government, the provisions of this chapter and section
1346(b) of this title shall apply to any claim arising, on or after the date of
the enactment of this proviso, out of assault, battery, false imprisonment,
false arrest, abuse of process, or malicious prosecution. For the purpose of
this subsection, “investigative or law enforcement officer” means any officer
of the United Stites who is empowered by law to execute searches, to seize
evidence, or to make arrests for violations of Federal law. (62 Stat. 984; $
2, Act of March 16, 1974, 88 Stat. 50; 28 U.S.C. $ 2680)

EXPLANATORY NOTE

1974 Amendment. Section 2 of the Act of ing the proviso. The Act does not appear
March 16, 1974 (Public Law 93-253,88 Stat. herein.
50) amended subsection (h) of $2680 by add-

NOTES OF OPINIONS

Discretional function exemption 1 of the Federal Tort CIaims Act the Federal
Flood damage exclwion 3 Government is immune from suit with regard

1. Discretionary function exemption to exercises of discretion at the project plan-

It is clear from Q2680 that under $ 1346(b) ning level. It is dso clear that the award of a

S174



June 25, 1948

FEDERA:L TORT CLAIMS ACT 888-889

40 million dollar contract to Yellowtail Con-
tractors for the construction of Yellowtail
Dam would bean exercise of discretion at the
planning level rather than at the operational
level so that the United Smtes would be im-
mune from suit based upon alleged negli-
gence in hiring the contractor. Ha~nmn V.

United States, 267 F. Supp. 411 (D. Mont.
1967).

3. Flood dame exclusion
The United States is not liable for damage

from flood waters unless the cause of the
flooding was “wholly unrelated” to the pur-
pose of flood control. Mo* Corp. v. United
States, 681 F. 2d 645 (9th Cir. 1982), affirm-
ing 491 F. Supp. 466 (E.D. Cal. 1980) (Moriti
~ and reversing 500 F. Supp. 714 (E.D. Cal.
1980) (Moti Zfl.

Although section 3(~ of the Tetcm Dam
Disaster Assistance Act of 1976 permits an
insurer to exercise “any right of action( against
the United States to which it may be entitled
under any laws for payments made to
[insureds]~’ an action by insurance companies
under the Federal Tort Claims Act to recover’
more than $7,000,000 in claims paid to in-
sureds because of the Teton Dam collapse is
barred by 33 U,S.C. $ 702c, which main~ins
the absolute defense of sovereign immunity
for flood damages related to flood control
projects. Although flood control is not an ex-
press purpose of the Teton Basin Project, it
is clear from the legislative history that the
project was actually intended, at least in part,
to control flooding. Also the Teton Dam Dis-
aster was a “flood” within the meaning of $
702c. Aetna Znsurance Co. v. United States, 628
F.2d 1201 (9th Cir. 1980), cert. denied; 450
U.S. 1025 (1981).

The immunity provided by 33 U .S.C. $
702c applies to seepage waters that pt:rcolate
through the ground as well as to floodlng
waters flowing on the surface. This wlme pro-
vision also immunizes the United Smtes from
liability for damage caused by floods cleriving
from the operation of the Central Valley Proj-

ect, a multi-pu~ose river project which has
as one of its purposes flood control, when the
actions giving rise to the damage were in fur-
therance of any one of the authorized pur-
poses of the project. This immunity extends
even to facilities such as the Trinity River Di-
vision, which are an integral and essential part
of the project even though not specifically in-
tended to further a flood control purpose.
Thus, 33 U.S.C. $ 702c bars an action under
the Federal Tort Claims Act for damages for
water seepage caused by an increase in the
water level of the Sacramento River resulting
from the operations of the Shas@ Dam and
Reservoir, the Keswick Dam and Reservoir
and tie Trinity River Division. Motiti Corp. u.
United States, 491 F. Supp. 466 (E.D. Cal.
1980). [Editor’s Note: The court’s opinion in
this case contains a comprehensive discussion
of 33 U.S.C. $ 702c].

There is no evidence that Congress in-
tended the reimbur~ble costs of the Central
Valley Project to include payments for dam-

ages in~~ed by downstream riparian owners
as a result of floods or flood waters. Conse-
quently, 33 U.S.C. $ 702c precludes an action
under the Federal Tort Claims Act for flood
damages caused by the Sacramento River in
conjunction with project operations, even
though a significant percentage of project
costs are reimbursable under Federal Recla-
nmtion law. Motiti Corp. v. United Stites, 491
F. Supp. 466 (E.D. Cal. 1980).

33 U.S.C. $ 702c protects the Government
from liability under the Federal Tort Claims
Act for flood damages caused by the Sacra-
mento River in connection with Central Val-
ley Project activities not only with regard to
flood control operations, but also so long as
the action giving rise to the damages was un-
dertaken in furtherance of any one of the
project’s intended purposes. Sanbom v. United
States, 453 F. Supp. 651 (E.D. Cal. 1977); ac-
cord, Morici Corp. v. UnitedStates, 491 F. Supp.
466 (E.D. Cal. 1980).
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891

EMERGENCY FUND

Page 891

[W. 1. Emergency fund to assure continuous operation of projwts and
proj-t facilities governed by Rwlamation law.]—In order to assure con-
tinuous operation of all projects and project facilities governed by the Fed-
eral reclamation law (Act of June 17, 1902, 32 Stat. 388, and Acts
amendatory thereof or supplementary thereto), including any project and
facilities constructed with funds provided by the Small Reclamation Projects
Act (Act of August 6, 1956, 70 Stat. 1044, and Acts amendatory thereof
or supplementary thereto) or with funds provided by the Distribution Sys-
tem Loans Act (Act of May 14, 1956, 69 Stat. 244, and Acts amendatory
thereof or supplementary thereto), there is hereby authorized to be ap-
propriated from the reclamation fund an emergency fund which shall be
available for defraying expenses which the Commissioner of Reclamation
determines are required to be incurred because of unusual or emergency
conditions. (Stat. 1052; Act of October 1, 1982, 96 Stat. 1185; 43 U.S.C.
~ 502)

* * * * *

EXPLANATORY NOTE

1982 Amendment. The Act of October 1, municipal and industrial purposes and proj-
1982 (Public Law 97-275, 96 Sat. 1185) ec~ and facilities constructed with funds pro-
amended the Emergency Fund Act of 1948 vialed under the Small Reclamation Projecm
to make that Act applicable to all projects and Act and the Distribution System Loans Act.
project facilities governed by Reclamation The 1982 Act appears in Volume IV in chron-
law, including projects and facilities serving ological order.

...

NOTE OF OPINION

4. “Unusd or emergency conditions?’ of “unusual or emergency” condhions and
Funds provided by this Act are not available while it does increase the amount of water lost

to fund the fining and reali~ing of the T in tiny use, there is no evidence that an in-
Canal, Newlands Project, as deterioration of terru~tion of water services is threatened.
the canal is attributable to normal wear and Memorandum of Associate Solicitor Leshy to
tear over a prolonged period of time. The Commissioner, Water and Power Resources
carol’s condition is, therefore, not the result Service, December 18, 1979.

S176



June 29, 1948

893

ASSISTANCE TO XHOOL DISTRICTS

Page 893

EXPMNATORY Nom

Omiwion in tie T-t of Volwe II. The the bttom of ~ge 893. The full citation is
title numhr of the U.S. Code -s omitted 20 U.S.C. $ 643(c).
from the third line of tie Note of Opinion at
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897

INTERIOR DEPARTMENT APPROPRIATION ACT, 1949

Page 897

[Earnd but unpaid amounts not appropriated.]—

* * * * *

EXPLANATORY NOTE

Protision Repeated. A similar provision is (95 S@t. 1140), which was continued for fiscal
con~ined in each subsequent annual appro- year 1983 by section 101 (~ of the Further
priation act through the most recent one re- Continuing Appropriations Act for Fiscal
viewed for this publication, the Energy and Year 1983 (96 Stat. 1906).
Water Development Appropriation Act, 1982
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April 6, 1949

910-911

UPPER COLORADO RIVER BASIN COMPACT

Pages 910-911

ARTICLE 111

* * * * *

NOTE OF OPINION

1. Navajo Project
The 34,100 acre-feet a year of Colorado

River water to be supplied under tbe water
services contract to the coal-fueled Navajo
Project must be charged to the 50,000 acre-
feet a year of Upper Basin water that has been
apwrdoned to Arizona by Article III of the
Upper Golorado River Basin Compact. The

Navajo Tribe may not demand water in excess
of the apportionment to satisfy their rewrved
water rights, as the tribe has agreed to such
wter use in the plant site lease, has encour-
aged the project to go forward, and will re-
ahze substantial benefit from the project.
Solicitor Melich Opinion, 76 I.D. 357 (De-
cember 10, 1969).
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926-929

AMENDED

S=tions 2, 4, 5

May 6, 1949

MISCELLANEOUS PROJECTS

Pages 926-929

and 7.

** * * *

EXPLANATORY NOTE

Note Omittd from Text of Volume 11:
Suppl-entary Provisio~ -ss Gntiact

app~ovd by the Act of May 6, 1g49, and in
makmg future determinations under those

tists and Wpessaes Nonreimbursable. The contracts with respect to the productivity of
Act of January 30, 1954 (Public hw 83-289, temporarily unproductive hnds, shall be non-
68 Stat. 3) provides that all costs and ex- reimbursable to the extent such costs and ex-
penses, not to exceed $100,000, incurred by penses have not been included in the restited
the United States in negotiating and com- repayment obligations of the irrigation dis-
pleting contracts with certain irri~tion dk tricts involved. The 1954 Act appears in Vol-
tricts, includlng those with the WIllwood, ume 11 at page 1129.
Bitterroot, Klttitas, and Okanogan districts,

S180



June 30,

sec. 3.

1949

FEDERAL PROPIERTY
SERVICES

Pages

[Definitions.]—

* *

957-958

AND ADMINISTRATIVE
ACT OF 1949

956-957

* * *

(f) The term “foreign excess property ’’means any excess property located
outside the States of the Union, the District of Columbia. puerto Rico,
American Samoa, Guam, the Trust Territory of the Pacific Islands, and the
Virgin Islands.

* * * * *

(Statutory citations omitted; 40 U.S.C. $ 472)

EXPLANATORY NOTE

1975 Amendment. The Act of January 2, “American Samoa, Guam, the Trust Terri-
1975 (Public hw 93-594, 88 Sutt. 1926) tory of the Pacific Islands” following “Puerto
amended subsection (~ of section 3 by adding RICO”. The 1975 Act does not appear herein.

Pages 957-958

Sec. 202. [Property utilization.]-(a) Subject to the provisions of para-
graph (2) of this subsection, in order to minimize expenditures for property,
the Administrator shall prescribe policies and methods to promote the max-
imum utilization of excess property by executive agencies, and he shall
provide for the transfer of excess property among Federal agencies and to
the organizations specified in section 109 (f). The Administrator, with the
approval of the Director of the Office of Management and Budget, shall
prescribe the extent of reimbursement for such transfers of excess property:
Provided, That reimbursement shall be required of the fair value, as deter-
mined by the Administrator, of any excess property transferred whenever
net proceeds are requested pursuant to section 204(c) or whenever either
the transferor or the transferee agency (or the organizational unit affected)
is subject to the Government Corporation Control Act or is an organization
specified in section 109(f); and that excess property determined by the
Administrator to be suitable for distribution through the supply centers of
the General Services Administration shall be retransferred at prices fixed
by the Administrator with dlueregard to prices established in accordance
with section 109(b).

(2) The Administrator shall prescribe such procedures as may be nec-
essary in order to transfer lvithout compensation to the Secretary of the
Interior excess real property located within the reservation of any group,
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band, or tribe of Indians which is recognized as eligible for services by the
Bureau of Indian Affairs. Such excess real property shall be held in trust
by the Secretary for the benefit and use of the group, band, or tribe of
Indians, within whose reservation such excess real property is located: Pro-
tided, That such transfers of real property within the State of Oklahoma
shall be made to the Secretary of the Interior to be held in trust for Okla-
homa Indian tribes recognized by the Secre~ry of the Interior when such
real property (l) is located within boundaries of former reservations in
Oklahoma as defined by the Secretary of Interior and when such real prop
erty was held in trust by the United States for an Indian tribe at the time
of acquisition by the United States, or (2) is contiguous to real property
presently held in trust by the United Stites for an Oklahoma Indian tribe
and was at any time held in trust by the United States for an Indian tribe.

* * * * *

(Statutory citations omitted; 40 U.S.C. $ 483)

EXPLANATORY NOTE

1975 Amendment. The Act of January 2, substituting “Subject to the provisions of par-
1975 (Public bw 93–599, 88 Stat. 1954) a~ph (2) of this subsection, in order to min-
amended subsection (a) of section 202 by re- imize” for “In order to minimize”; and
designating existing subsection (a) m para- addlng paragraph (2). The 1975 Act does not
graph (1); in paragraph (1) as redesignated, appear herein.

Pages 958-960

See. 203. [Disposal of surplw property.]—

* * * * *

(f) [Contractor inventories.]—Subject to regulations of the Administra-
tor, any executive agency may authorize any contractor with such agency
or subcontractor thereunder to retain or dispose of any contractor inven-
tory.

* * * * *

O) [Transfers for donation of proprty to state agencies— State plan
of operation-” Public agency” and “State” defined.]-(1) Under such
regulations as he may prescribe, the Administrator is authorized in his
discretion to transfer, without cost (except for costs of care and handling)?
any personal property under the control of any executive agency which has
been determined to be surplus property to the State agency in each State
designated under State law as the agency responsible for the fair and eq-
uitable distribution, through donation, of all property transferred in ac-
cordance with the provisions of paragraphs (2) and (3) of this subsection.
In determining whether the property is to be transferred for donation
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under this subsection, no distinction shall be made between property cap-
italized in a working-capital fund established under section 2208 of title
10, United States Code, or any similar fund, and any other property.

* * * * *

(3) Except for surplus personal property transferred pursuant to para-
graph (2) of this subsection, the Administrator shall, pursuant to criteria
which are based on need and utilization and established after such consul-
tation with S@te agencies as is feasible, allocate such property among the
States in [sic] a fair and equitable basis (taking into account the condition
of the property as well as the original acquisition costs thereof), and transfer
to the State agency property slelected by it for distribution through donation
within the State—

(A) to any public agency for use in carrying out or promoting for the
residents of a given political area one or more public purposes, such as
conservation, economic development, education, parks and recreation,
public health, and public safety; or

(B) to nonprofit educational or public health institutions or organiza-
tions, such as medical institutions, hospitils, clinics, health centers,
schools, colleges, universities, schools for the mentally retarded, schools
for the physically handicapped, child care centers, radio and television
stations licensed by the Federal Communications Commission as educa-
tional radio or educational. television sbtions, museums attended by the
public, and libraries serving free all residents of a community, district,
State, or region, which are exempt from taxation under section 501 of
the Internal Revenue Code of 1954, for purposes of education or public
health ~ncluding research for any such purpose).
The Administrator, in allocating and transferring property under this

paragraph, shall give fair consideration, consistently with the established
criteria, to expressions of need and interest on the part of public agencies
and other eligible institutions within that State, and shall give special con-
sideration to requests by eli~ble recipients, transmitted through the State
agency, for specific items of property.

* * * * *

(5) As used in this subsection, (A) the term “public agency” means any
State, political subdivision thlereof @ncluding any unit of local government
or economic development district), or any department, agency, instrumen-
tality thereof (including instrumentalities created by compact or other
agreement between S@tes or political subdivisions), or any Indian tribe,
band, group, pueblo, or community located on a State reservation and (B)
the term “State” means the several States, the District of Columbia, the
Commonwealth of Puerto Rico, Virgin Islands, Guam, and American Sa-
moa.
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(k) [Disposals by S~retary of Mutation, Smretary of Health and Hu-
man Services, Seeretary of tie Interior, and Smretary of Defenae.]—

* * * * *

(3) Without monetary consideration to the United States, the Adminis-
trator may convey to any State, political subdivision, instrumentalities
thereof, or municipality, all of the right, title, and interest of the United
States in and to any surplus real and related personal property which the
Secretary of the Interior has determined is suitible and desirable for use
as a historic monument, for the benefit of the public. No property shall be
determined to be suitable or desirable for use as a historic monument except
in conformity with the recommendation of the Advisory Board on National
Parks, Historic Sites, Buildings and Monuments established by section 3 of
the Act entitled “An Act for the preservation of historic American sites,
buildings, objects, and antiquities of national significance, and for other
purposes”, approved August 21, 1935 (49 Stat. 666), and only so much of
any such property shall be so determined to be suitable or desirable for
which such use as is necessary for the preservation and proper observation
of its historic features.

(A) The Administrator may authorize use of any property conveyed under
this subsection or the Surplus Property Act of 1944, as amended, for rev-
enue-producing activities if the Secretary of the Interior (i) determines that
such activities are compatible with use of the property for historic monu-
ment purposes, (ii) approves the grantee’s plan for repair, rehabilitation,
restoration, and maintenance of the property, and (iii) approves the gran-
tee’s plan for financing repair, rehabilitation, restoration, and maintenance
of the property. The Secretary shall not approve a financial plan unless it
provides that incomes in excess of costs of repair, rehabilitation, restoration,
and maintenance shall be used by the grantee only for public historic pres-
ervation, park, or recreational purposes. The Administrator may not au-
thorize any uses under this subsection until the Secretary has examined and
approved the accounting and financial procedures used by the grantee. The
Secretary may periodically audit the records of the grantee, directly related
to the property conveyed.

(B) The deed of conveyance of any surplus real property disposed of
under the provisions of this subsection—

(i) shall provide that all such property shall be used and maintained for
historical monument purposes in perpetuity, and that in the event that
the property ceases to be used or maintained for that purpose, all or any
portion of the property shall, in its then existing condition, at the option
of the United States, revert to the United States; and

(ii) may contain such additional terms, reservations, restrictions, and
conditions as may be determined by the Administrator to be necessary
to safeguard the interests of the United States.
(C) “States” as used in this subsection, includes the District of Columbia,

the Commonwealth of Puerto Rico, and the territories and possessions of
the United States.
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(4) Subject to the disapproval of the Administrator within thirty days
after notice to him of any action to be taken under this subsection, except
with respect to personal property transferred pursuant to subsection O) of
this section—

* * * * *

(C) the Secretary of the Interior, in the case of property transferred
pursuant to the Surplus Property Act of 1944, as amended, and pursuant
to this Act, to States, political subdivisions, and instrumentalities thereof,
and municipalities for use as a public park, public recreational area, or
historic monument for the benefit of the public;

* * * * *

is authorized and directed—.
(i) to determine and enforce compliance with the terms, condhions,

reservations, and restrictions contained in any instrument by which such
transfer was made;

@i) to reform, correct, or amend any such instrument by the execution
of a corrective, reformative or amendatory instrument where necessary
to correct such instrument or to conform such transfer to the require-
ments of applicable law; and

(iii) to (I) grant releases from any of the terms, conditions, reservations,
and restrictions contained in, and (11) convey, quitclaim, or release to the
transferee or other eligible user any right or interest reserved to the
United States by, any instrument by which such transfer was made, if he
determines that the property so transferred no longer serves the purpose
for which it was transferred, or that such release, conveyance, or quitclaim
deed will not prevent accomplishment of the purpose for which such
property was so transferred: Prwided, That any such release, conveyance,
or quitclaim deed maybe Wanted on, or made subject to, such terms and
conditions as he shall deem necessary to protect or advance the interests
of the United States.

* *< * * *

(m) [Possession of abandoned or unclaimed property on tivernment
premises-Disposal-Clafis by fo~er owners.]—The Administrator’s
authorized to take possession of abandoned and other unclalmed property
on premises owned or leased by the @vernment, to determine when title
thereto vested in the United States, and to utilize, transfer or otherwise
dispose of such property. Former owners of such property upon proper
claim filled within three years from the date of vesting of title in the United
States shall be paid the proceeds realized from the disposition of such prop-
erty or, if the property is used or transferred, the fair value therefor as of
the time title was vested in the United States as determined by the Ad-
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ministrator, less in either case the costs incident to the care and handling
of such property as determined by the Administrator.

(n) [Cooperative agreements wifi State agencies.]—For the purpose of
carrying into effect the provisions of subsection C) of this section, the Ad-
ministrator or the head of any Federal agency designated by the Admin-
istrator, and, with respect to subsection (k)(1) of this section, the Secretary
of Education, the Secretary of Health and Human Services, or the head of
any Federal agency designated by the Secretary, are authorized to enter
into cooperative agreements with State surplus property distribution agen-
cies designated in conformity with subsection O) of this section. Such co-
operative agreements may provide for utilization by such Federal agency,
with or without payment or reimbursement, of the property, facilities, per-
sonnel, and services of the State agency in carrying out any such program,
and for making available to such State agency, with or without payment or
reimbursement, property, facilities, personnel, or services of such Federal
agency in connection with such utilization. Payment or reimbursement, if
any, from the State agency shall be credited to the fund or appropriation
against which charges would be made if no payment or reimbursement were
received. In addition, under such cooperative agreements and subject to
such other conditions as may be imposed by the Administrator, or with
respect to subsection (k)(1) of this section by the Secretary of Education or
the Secretary of Health and Human Services, any surplus property trans-
ferred to the State agency for distribution pursuant to subsection O)(3) of
this section may be retained by the State agency for use in performing its
functions. Unless otherwise directed by the Administrator, title to property
so retained shall vest in the state agency.

(o) [Annual reports to ~ngress by Administrator.]The Administrator
with respect to personal property donated under subsection ~) of this sec-
tion, and the head of each executive agency disposing of real property under
subsection (k) of this section, shall submit during the calendar quarter fol-
lowing the close of each fiscal year a report to the Senate (or to the Secretary
of the Senate if the Senate is not in session) and to the House of Repre-
sentatives (or to the Clerk of the House if the House is not in session)
showing the acquisition cost of all personal property so donated and of all
real property so disposed of during the preceding fiscal year. Such reports
shall also show donations and transfers of property according to State, and
may include such other information and recommendations as the Admin-
istrator or other executive agency head concerned deems appropriate. (Sta-
tutory citations omitted; 40 U.S.C. $ 484)

EXPLANATORY NOTE

Miscellaneous Amendments. It is not the several amendments included in the text
deemed necessary to explain in these Notes above.

NOTm OF OPINIONS

1. ~ationsh]p tih otier hws the Act of February 2, 1911, are no longer
Since the emctment of the Federal Rop- available to the Bureau of Reclamation for the

erty Act of June 30, 1949, the provisions of purpose of disposing of surplus acquired
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lands. However, pursuant to General Ac- ing Sohcitor Robison to Field Soticitor, Amar-
counting Ofice (GAO) regulations and prac- illo, November 8, 1972, in re disposition of
tice, GAO is advised that the proceeds are to miscellaneous revenues from Rio Grande
be covered into the reclamation fund and Project.
credited to the project. Memorandum of Act-

* * * * *

S=. 602. [Congress, departments, agencies, corporations, and persons
exempted from provisions. ]-The authority conferred by this Act shall
be in addhion and paramount to any authority conferred by any other law
and shall not be subject to the provisions of any law inconsistent herewith,
except that sections 205@) and 206(c) shall not be applicable to any Gov-
ernment corporation or age~lcy which is subject to the Government Cor-
poration Control Act.

Nothing in this act shall impair or affect any authority of—

* * * * *

(2) arty executive agency with respect to any phase fincluding, but not
limited to, procurement, storage, transportation, processing, and disposal)
of any program conducted for purposes of resale, price support, grants to
farmers, stabilimtion, transfer to foreign governments, or foreign aid, re-
lief, or rehabilitation: Prmided, That the agency carrying out such program
shall, to the maximum extent practicable, consistent with the fulfillment of
the purposes of the program and the effective and efficient conduct of its
business, coordinate its operations with the requirements of said chapters
and the policies and regulations prescribed pursuant thereto;

* * * * *

(20) The Secretary of the Interior with respect to procurement for pro-
gram operations under the 130nneville Project Act of 1937 (50 Stat. 731),
as amended.

* * * *

(63 Stat. 401; $ l;(a), (g), Act of August 10, lg4g, 63 Stat. 5gl; $$ 6! 7>
8, Act of September 5, 195064 Stat. 583, 590; $1406, Act of August 23,
1958, 72 Stat. 808; ~ 303@), Act of May 24, 1962, 76 Stat. 78; ~ 6, Act
of November 8, 1965, 79 Stat. 1303; $$ 3(e), 6(c)(l), Act of October 15,
1966, 80 Stat. 931; $7, Act of May 15, 1967, 81 Stat. 22; $ 6(m)(2), Act
of August 12, 1970, 84 Smt. 782; $ 15(4), Act of August 30, 1974, 88 Stat.
800; $ 203(c), Act of August 15, 1979,93 Stit. 399; $ 10(b), Act of October
10, 1979, 93 Stat 652; $ 12(13), Act of August 6, 1981, 95 Stat. 154;
$ 303(b), Act of August 24, 1982,96 Stat. 291; 40 U.S.C. $ 474)

EXPLANATORY NOTE

Omission in tie Teti of Volume II. The extracts from the 1949 Act included in Vol-
extracts from section 602, formerly section ume II.
502, that appear above were omitted from the

S187



August 29, 1949

965-967

WEBER BASIN PROJECT

Pages 965-967

NOTES OF OPINIONS

Easementi and rightif-way 3-5
Approval of watm users 3
Disposition of revenues 4

tiabti~ for damap 6

3. Easements and rights~f-way-Approvd
of water users

The proviso in section 10(b) of the Recla-
mation Project Act of 1939, which requires
the approval of the water users’ organization
for easements or rights-f-way of more thn
twenty-five years duration, was intended to
protect the water users by preventing the
United States from allowing permanent im-
provements on or across project works which
would add to or impair the operation and
maintenance of the project. This proviso does
not, however, grant the Weber River Water
Users Association any control over the Sec-
retary’s grant of a rightof-way to the State of
Utih across lands in the Weber Basin Project
for construction of interstate highway 1-80 as
the proposed highway is above the reach of
the Echo Reservoir and will have no effect on
project maintenance and operations. Memo-
mndum of Acting Associate Solicitor Morth-
bnd to Regional Solicitor, Salt Lake City, May
1, 1969.

4. Disposition of revenues
Revenues received by the United States,

holder of legal tide to Weber Basin Project
lands, from the State of Utah for an easement

across project bnds for construction of inter-
state highway 1-80 can be paid only to the
United States and cannot be paid directly to
the Weber River Water Users Association,
who will eventually assume ownership of the
project, as such revenues are not within the
exceptions provided by subsections I and J of
the Fact Finders’ Act. Such revenues may,
however, be paid into the reclamation fund
and be credited to the project so as to be avail-
able to the Association for future project
work. Memorandum of Acting Associate Sol-
icitor Morthland to Regional Solicitor, Salt
Lake City, May 1, 1969, as supplemented by
Letter of Solicitor Melich to Mr. ~rl Harris,
May 28, 1969.

6. Llab~hy for damages
Where, pursuant to a Reclamation con-

tract, the United States Government, and not
the Weber Basin Water Conservancy District,
constructed and operated the Willard Gravity
Ganal as part of the Weber Basin Project, the
function of the District was for practical pur-
poses merely that of a collection agent or fiscal
agent and becau~ it hd no control over con-
struction or operation of the facility it cannot
be held responsible for injury or damage re-
sulting from the canal. White v. kVebmBasin
Cmewancy Dkttict, 23 Utah 2d 133,459 P.2d
429 (1969).
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REHABILITATION AND BETTERMENT ACT

Page 969

[Sec. 1. Rehabilitation and betterment of Federal Reclamation projects,
including small reclamation projects —Return of costs as determined by
Secretary-Interest-Determination not effective until 60 days after sub-
mission to Congressional Committees-Definitions-Performance of
work by contractor force account.]—Expenditures of funds hereafter spe-
cifically appropriated for rehabilitation and betterment of any project con-
structed under authority of the Small Reclamation Projects Act (Act of
August 6, 1956, 70 Stat. 1044, and Acts amendatory thereof and supple-
mentary thereto) and of irrigation systems on projects governed by the
Federal reclamation laws (Act of June 17, 1902, 32 Stat. 388, and Acts
amendatory thereof or supplementary thereto), shall be made only after
the organizations concerned shall have obligated themselves for the return
thereof, in installments fixed in accordance with their ability to pay, as
determined by the Secretary of the Interior in the light of their outstanding
repayment obligations, and which shall, to the fullest practicable extent, be
scheduled for return with thleir construction charge inswllments or other-
wise scheduled as he shall (ietermine: Prwided, That repayment of such
loans made for small reclamation projects shall include interest in accord-
ance with the provisions of said Small Reclamation Projects Act. No such
determination of the Secre~ary of the Interior shall become effective until
the expiration of sixty days after it has been submitted to the Committee
on Energy and Natural Resources of the Senate and the Committee on
Interior and Insular Affairs of the House of Representatives; except that,
any such determination may become effective prior to the expiration of
such sixty days in any case in which each such committee approves an earlier
date and notifies the Secretary, in writing, of such approval: Prwided, That
when Congress is not in session the Secretary’s determination, if accom-
panied by a finding by the Secretary that substantial hardship to the water
users concerned or substantial further injury to the project works will result,
shall become effective when the chairman and ranking minority member
of each such committee shal 1 file with the Secretary their written approval
of said findings. The term “rehabilitation and betterment”, as used in this
section, shall mean maintenance, including replacements, which cannot be
financed currently, as otherwise contemplated by the Federal reclamation
laws in the case of operatio~~ and maintenance costs, but shall not include
construction, the costs of which are returnable, in whole or in part, through
“construction charges” as that term is defined in section 2(d) of the Rec-
lamation Project Act of 1939 (53 Stat. 1187). Such rehabilitation and bet-
terment work may be performed by contract, by force-account, or,
notwithstanding any other law and subject to such reasonable terms and
conditions as the Secretary of the Interior shall deem appropriate for the
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protection of the United States, by contract entered into with the organi-
zation concerned whereby such organization shall perform such work. (63
Stat. 724; Act of March 3, 1950, 64 Stat. 11; Act of October 3, 1975, 89
Stat, 485; 43 U.S.C. 3504)

EXPLANATORY NOTES

1975 Amendment. The Act of October 3, Supplementary Provision: Nonreimburs-
1975 (Public Law 94-102, 89 Stat. 485) able bsts. The Act of October 29, 1971
amended the Rehabilitation and Betterment (Public Law 92-149, 85 S@t. 416) provides
Act of 1949 by providing for coverage of proj- that the costs of studies for rehabilitation and
ects constructed under the authority of the betterment of existing projects relating to
Small Reclamation Projects Act and by pro- work for which repayment contracts have not
vidlng that repayment of loans made for such been executed prior to October 29, 1971 shall
projects shall include interest in accordance be nonreimburmble. The 1971 Act appears
with the provisions of that Act. The 1975 Act in Volume IV in chronological order.
apv~ in volume IV in chronological order.

Pages 970-971

Sec. 2. [Act as a supplement to the Federal

NOTSS OF OPINIONS

Reclamation laws.]—

Construction with other laws 8
fiC~S land laws g
Maintenance vs. construction costs 4
Private projects 2
Projects, dlgibfity of 7

2. Private projects
The privately developed Settlers Irrigation

District does not become eligible for rehabil-
itation and betterment funding merely by
purchasing water from or storage capacity in
Reclamation reservoirs (Arrowrock and An-
derson Ranch) and agreeing to acreage limi-
mtions and assuming a repayment obligation,
as the Act was intended to apply only to ir-
rigation systems constructed by the United
States and which the United S@tes is author-
ized to operate and maintain. Memorandum
of Acting Associate Solicitor McDowell to
Commissioner of Reclamation, June 6, 1977.

4. Maintenance vs. con~etion costs
Permanently increasing the height of the

Rye Patch Dam by three feet in order to elim-
imte unsafe twelve-inch tishboards, inter-
mittently used to increase reservoir storage
capacity, falls within the Act’s definition of
“rehabilitation and betterment” as such work
will increase service to irrigated areas but will
not increase the number of acres served by
the project. Costs of such work would not be
returnable to the United States through’ ‘con-
struction charges:’ as defined in section 2(d)
of the ReclamationProjectAct of 1939, Mem-

orandum of Ass~~te solicitor Garner. to As-
sistant Secretary, hnd and Water Resources,

June 17, 1975, in re proposed contract with
the Pershing County Water Conservation Dis-
trict—Humboldt Project, Nevada.

7. Projects, efigib%ty of
The Lewiston Orchards Project is eligible

to receive funds under the Rehabilitation and
Betterment Act to rehabilitate both its irri-
gationand domesticwaterdeliverysystems.
AlthoughtheAct itselfrefersonly to irriga-
tion systems,rehabilitationof the domestic
waterdeliverysystemisneverthelessauthor-
izedinasmuchas(1) Congressauthorizedthe
Projectsubstantiallyin accordance with a Bu-
reau of Rechmation report which described
the domestic water system as “an essential ac-
companiment of the irrigation system [which]
would use the same water supply:’ (2) the leg-
isktive history of tie Act speaks in terms of
Reclamation projects and not merely irriga-
tion systems, and (3) the Act is remedial in
mture and should be Iibemlly construed. This
conclusion is, however, narrowly based on the
specific circumstances and history of tiIs par-
ticular project and does not imply that the
Rehabilitation and Betterment Act generally
permits funding of rehabilitation work of mu-
nicipal and industrial systems in Reclamation
projects. Memorandum of Assistant Sohcitor
Mauro to Field solicitor, Boise, February 10,
1981, as supplemented by Memorandum
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from Acting Associate Solicitor Elliott to
Field Sohcitor Boise, June 19, 1981L.

Funtig authorized under the Recbmation
Safety of Dams Act is not available for reha-
bilitation of dams constructed ulnder the
Small Recb~tion Projects Act as both the
language of the Act and the House Report
clearly indicate that such funding is author-
ized only for dams actually constructed by the
Water and Power Resources Service. Facilities
constructed under the Small Reclamation
Projects Act may, however, obtain loans for
project improvement or repair under either
the Small Reclamation Projects Act or the Re-
habilitation and Betterment Act. Memoran-
dum of Associate Solicitor l.eshy to
Commissioner, Water and Power Resources
Service, April 29, 1980.

There is no authority under section 101@)
of the Colorado River Basin Salinity Control
Act for the United States to share the cost of
rehabilitation of six laterals on the Wellton-
Mohawk Irrigation and Drainage District
carol system. Authorizations under section
101~) are exprewly limited to assistance to
water users and the types of system improve-
ments specifically identified by that section
demonstrate that it applies to on-farm im-
provements rather than to improvements on
the canal system itself. ~Is conclusion is not
affected by hnguage in section 10l(b) (1) (5)
authorizing irrigation eficiency improve-
ments to minimize return flows, as the specific
treatment in section 101(h) of imigation ef-
ficiency improvements is a Iimimtion on the
foregoing general statement. Loans for the
improvements the DMtrict has proposed may,
however, be obmined under tie RehablIita-
tion and Betterment Act. Memorandum of
Acting Solicitor Ferguson to Commissioner of
Reclamation, February 11, 1977.

The repbcement of an antiquated and ex-
pensivet~maintain distribution system serv-
ing the “Old bnd’ unit of the IKennewick
Ditilon of the Yakitna Project comphes with
the Act even though project water will be used
for watering trees and shrubs and not for con-
ventional agriculture on tw~thirds of the
unit. The “Old Lands” unit is an integral part
of the irrigation system in tha~ (1) it is entirely
within the Kennewick Irrigation District,
whlcb has full responsibility for the operation
and control of the unit’s irrigation work~ (2)
respcmsibihty for payment of the D~strict’s ob
ligations, including payment for the proposed
rehabilitation and betterment, vests in the
District and ultimately on all bnds in the Dis-

trict; and (3) savings in operation, mainte-
mnce, and pumping costs, as well as water
savings resulting from the rehablhtation and
betterment, will accrue to all District lands.
Even assuming the unit to be a separate sys-
tem, it must & considered an irrigation sy>
tern in thati (1) the approximately one-third
of the unit’s lands still devoted to ordinary
irri~ted agriculture will receive irrigation
benefits from the rehabilitation program; and
(2) even after rehabilitation and betterment
the water dehvery system will not bear the
ordinary characteristics of domestic and mu-
nicipal water supply as the water is not pomble
and is available only during the irrigation sea-
son, at times when water is being delivered
for irri~tion, and only at dehvery points 10
cated for former irrigation purposes. Mem-
orandum of Acting Associate Sohcitor Miron
to Assistant Secretary, Water and Power De
velopment, May 16, 1968.

Where an irrigation district has undergone
urbanization so that a portion of the district’s
water is no longer being used for conventioml
a@culture,. whether the system in question
remams an irrigation system and therefore el-
i~ble for funb under the Rehabllimtion and
Betterment Act must be determined on a
caseby<ase basis after review of all relevant
facts. Memorandum of Acting Associate Sol-
icitor Miron to Assistant Secretary, Water and
Power Development, May 16, 1968.
8. ~nstruetion titi @er laws

The phrase “notwithstanding any other
law” in the kinage and Minor Construction
Act and in the last sentence of section 1 of
the Rehablfitation and Betterment Act ex-
empts the Secretary of the Interior, in con-
tracting with a water user’s organization for
the performance of rehablfitation and better-
ment work, from restrictions contained in
general provisions of the law. Thus, the wage
and hour provisions esmbhshed by the Cope-
land Act and the Contract Work Standards
Act can be omitted from Reclamation repay-
ment contracts executed under the former
Acts as a matter of discretion granted to the
Secretiry by those Acts. Memorandum of
Acting Associate SoEcitor Davis to Commis-
sioner of Rechmation, July 18, 1968.

The Contract Work Hours Act does not

aPPIY to work under rehabihtation md ~t-
terment loans unless the works to be rebabl-
Iitated factually or legally take on the
character of pubfic works. Memorandum of
Acting Associate Solicitor Miron, Febrwry 7,
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1968, in re proposed contract with Solano Ir-
rigation District.

9. Excess land laws
A landowner would be freed of the excess

land law where a repayment contract, ap-
proved by Congress, specified that when the
per acre construction charge alloated to the
lands shall have been repaid, the land shall be
relieved from the acreage limitation. The fact
that the landowner is obligated to continue to
pay rehabilitation and betterment expenses
after payout of construction charges does not
subject the lands to tie excess hnd bw. The
words “construction charges’ as used in the
repayment contract do not include the costs
of rehabilitation and betterment. The Reha-
bili~tion and Betterment Act of 1949 (63
Sat. 724) limits rehabilitation and betterment
to maintenance and replacement costs that
cannot be currently financed, it does not in-
clude project construction costs. Memoran-

dum of Associate Solicitor Leshy to
Commissioner of Reclamation and Regional
Solicitor, Denver, September 14, 1978, in re
payout, Gering-Fort bramie Irrigation Dis-
trict.

The exemption from the excess land law,
provided pursuant to repayment contmcts
witi Goshen, Gering, and Fort Laramie Ir-
rigation Districts authorized by the Act ofJuly
17, 1952 (66 Stat. 754), which becomes ef-
fective upon payment of outstanding con-
struction charges, is not lost by the fact that
subsequently two of the districts assumed re-
habilitation and betterment loans pursuant to
the Act of October 7, 1949, as amended, 63
Stat. 724, 43 U.S.C. 504. Memorandum of
Associate Solicitor Leshy to Commissioner of
Reclamation, September 22, 1977, in re
North Platte Project-Procedures to be used
on payout of construction and R&B obliga-
tions on excess lands.
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October 12, 1949

974-975

INTERIOR DEPARTMENT APPROPRIATION ACT, 1950

Pages 974-975

[Continuing tid, Southwestern Power Atiinistration.]—

* * * * *

EXPLANATORY NOTE

Poht of Order. On June 26, 1972, the Power Administration, to defray emergency
Chairman of the Committee of the Whole expenses, would change existing law and
House on the State of the Union ruled that therefore was out of order. Con~essional Re
a prOvim in a pending appropriation bill Wr- cord, H 6069-70, June 26, 1972 (daily edl-
mltttng tie expenditure of an indefinite sum tion).
from the Continuing Fund, Southwestern

NOTE OF OPINION

2. Power pur& and Ene renti emting plant to be built by its Arkansas Elec-
The Southwestern Power Administration is tric Cooperative Corporation. Arkansas

not authorized under section 5 of the Flood Elect% Coop. Corp. v. Arkamas-Mtisouti PWW
Control Act of 1944 or the continuing fund Co., 255 S.W. 2d 674 (Ark. 1953). [Edhor’s
statute to enter into a forty-year contract to Note: This holdlng is included only for hls-
purchase the entire output of a steam gen- torical interest.]
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October 14, 1949

980

AMERICAN RIVER BASIN DEVELOPMENT

Page 980

SW. 4. [Operation of works to be coordinated and integrated witi ex-
isting and fitire featires of tie &ntral VaUey projeet.]—

* * * * *

1. Ju&tial tiew cise to provide law to apply for judicial review
The standard in section 4 that Folsom Dam of the Secretary of the Interior’s refusal to

will be operated “in such manner as will ef- allocate nonwithdrawable power to Santa
fectuate the fullest and most economic utili- Clara. Ci~ of Santa Clara, Cal$omti v. Andms,
sation of the bmd and water resources of the 572 F.2d 660,668 fn. 4 (9th Cir. 1978), cert.
Central Valley project of California for the denied sub nom. Paci@ Gm ad Elect& Co. v.
widest possible public benefit” is too impre- Ci~ of Santi Clara, 439 U.S. 859 (1978).
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October 19, 1949

981

FARM TENANr ACT LOANS TO ENTRYMEN

Page 981

[Sec. 1. Lores by Seereta~ of A&culture to homestead or desertland
entrymen and others. ]-The Secretary of Agriculture is authorized to
make a loan or loans for any purp?se authorized by and in accordance with
the terms of the Bankhead-Jones Farm Tenant Act, as amended, or the Act
of August 28, 1937, as amended, to any person eligible for assistance under
said Acts who has made or makes a homestead or desertland entry on public
land or who has contracted for or contracts for the purchase of other land
of the United States in a reclamation project pursuant to the applicable
provisions of the homestead and reclamation laws. Any such loans required
by the Secretary of Agriculture or by law to be secured by a real-estate
mortgage may be secured by a mortgage contract which shall create a lien
against the land in favor of the United States acting through the Secretary
of Agriculture and any patent thereafter issued shall recite the existence
of such lien. The first installment for the repayment of any such loan or
any other loan made under the Bankhead-Jones Farm Tenant Act, as
amended, or the Act of August 28, 1937, as amended, to the owner of a
newly irrigated farm in a reclamation project or to an entryman under the
desertland laws, may be deferred for a period of not to exceed two years
from the date of the first advance under such loan. (63 Stat. 883; $602,
Act of August 30, 1972, 86 S@t. 675; 7 U.S.C. $ 1006a)

EXPLANATORY NOTE

1972 Amendment. Section 602 of the Act ing “or to an entryman under the deserttand
of August 30, lg72 (Pubtic hW g2-41g, 86 laws” to the third sentence. The 1972 Act
Stat. 675) amended section I by adding “or does not appear herein.
desertland’ to the first sentence and by add-
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October 27, 1949

984-986

AMENDED CONTRACTS, MISCELLANEOUS PROJECTS

Pages 984-986

BELLE FOURCHE PROJECT, SOUTH DAKOTA

k. 2.

* * * * *

SHOSHONE PROJECT, WYOMING

sm. 3.

* * * * *

EXPLANATORY NOTE

Note Omitted f~m Text of Volume IL
Supplementary Provisiow &rtain Gntract
Gsts and Expenses Nonreimbursable. The
Act of January 30, 1954 (Pubfic Law 83-289,
68 Stat. 3) provides that all costs and ex-
penses, not to exceed $100,000, incurred by
the United States in negotiating and com-
pleting contracts with certain irrigation dis-
tricts, including those with the Belle Fourche
and Deaver districts approved by the Act of

October 27, 1949, and in making future de-
terminations under those contracts with re-
spect to the productivity of temporarily
unproductive lands, shall be nonreimbursable
to the extent such costs and expenses have not
been included in the restated repayment ob
ligations of the irrigation districts involved.
The 1954 Act appears in Volume II at page
1129.
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July 31, 1950

1o11

EKLUTNA PROJECT

Pages 1010-1011

[SW. l. S~retary autiofizd toconstmct Eklutna proj~t-Interestat
rate of 21/z per centum— Disposition of minerals discovered-Reserva-
tion of waters.]—

* * * * *

EXPLANATORY NOTES

Transferor Functions. Section 302(a) of
the Department of Energy Organimtion Act
of 1977 (Public Law 95-91, Act of August 4,
1977, 91 S&t. 565) transferred to the Sec-
remry of Energy the authority of the Secre-
tary of the Interior to operate and maintain
the Eklutna Project and to market the power
therefrom. Extra~ from the 1977 Act, in-
cludlng section 302(a), appear in Volume IV
in chronological order.

Supplementary Provision: Rehabtiitation
of Earthquake Damage. The Act of Septem-
ber 26, 1968 (Public Law 90-523, 82 Stat.

875) providesthatthe toml sums expended
by the Secretary of the Interior in rehabili-
tation of the Eklutna project from damage
caused by the earthquake of March 27, 1964,
less the difference between the actual cost of
the new dam and the estimated cost of re-
habihting the old dam, shall be nonreim-
bursable and not subject to the provisions of
the second sentence of section 1 of the Act
of July 31, 1950, as amended, provided that
nonreimbursable expenditures shall not ex-
ceed $2,805,437. The 1968 Act appears in
Volume IV in chronological order.

NOTM OF OPINIONS

Applicabtiity of Reclamation law 2
Investigations and stidios 3

2. AppficabWl~ of Reclamation law
Although the Bureau of Reclamation did

for some time operate the Eklutna project,
Eklutna is not a Reclamation project and is
not subject to Reclamation law. Therefore,
the Alaska Power Administration may not
avail itself of the Contributed Funds Act of
March 4, 1921 (41 Smt. 1404) to accept funds
from the State of Alaska for work done in
relocating an Alaska Power Administration
transmission line. Memorandum of Associate
Solicitor Morthland, May 19, 1971.

3. Investigations and studies
The provisions in the Act of August 9, 1955

(69 Stat. 618) limiting appropriations for
water resources investigations in Alaska to
$250,000 per year do not apply to general
investigations and planning and resource
studies of the Alaska Power Administration
which are justified under other laws, such as
the Eklutna Project authorization of July 31,
1950 (64 Stat. 382), as amended, the Snettis-
ham project authorization in section 204 of
the Flood Control Act of 1962 (76 Stat. 1193),
section 5 of the Flood Control Act of 1944
(58 Stat. 890), and the Public Land Admin-
istration Act of 1961 (43 U.S.C, $1362). Act-
ing Solicitor Weinberg Opinion, M-36727,
March 27, 1968.

Page 1011

S-. 2. [Disposition of pwer developed-Revenues to miscellaneous
r~eipts of the Treasury—Continuing fund.]—

* * * * *
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July 31, 1950

1012 EKLUTNA PROJECT

EXPLANATORY NOTES

Errorin tie Textof VolumeII. The date 1977, 91 Stat. 565) transferredto the Sec-
thatappearsintheExpbnatoryNote follow- retaryof Energythefunctionof theFederal
kg ~ction 2 should~ August“13” ra~er PowerCommissionto confirmandapprove
thanAugust“31”. ratesfor thesaleof powerfromtheEklutna

Transferof Functions.Section301(b) of Project.&tracts fromthe 1977 Act, includ-
tie Departmentof EnergyOrganimtionAct ing section301(b), appearin volumeIV in
of 1977 (PublicLaw95-91, Act of August4, chronologicalorder.

Nom OF OPINIONS

2. Rates
It is well within the Secretary of Energy’s

broad discretion under the Department of
Energy Organimtion Act to delegate to the
Assistant Secretiry the authority to confirm
and approve rates on an interim basis and to
delegate or assign to the Federal Energy Reg-
ulatory Commission the authority to confirm
and approve rates on a final basis. Memoran-
dum of General Counsel Coleman, October
14, 1978, in re proposed delegation to the
Federal Energy Reguhtory Commission of
rate confirmation authority for the Depart-

ment of Energy’s power marketing agencies.
Pursuant to section .301 (b) of the Depart-

ment of Energy Organimtion Act, the con-
firmation and approval authority of the
Federal Power Commission for Federal power
marketing rates is vested in the Secretary of
Energy. Memorandum of General Counsel
Coleman, October 14, 1978, in re proposed
delegation to the Federal Energy Regulatory
Commission of rate confirmation authority
for the Department of Energy’s power mar-
keting agencies.

Page 1012

EXPLANATORY NOTE

AlaskaPowerAtilnistration. TheAlaska maintiinthe Eklutnaand Snettishamproj-
PowerAdministrationwasestablishedby the ects,conductresourcestudies,andcarryout
Secretaryof theInteriorbySecremrialOrder otherfunctionsin Ahska.
No. 2900 of June 16, 1967 to operateand

S198



September 6, 1950

1021-1022

GENERAL APPRCIPRIATION ACT, 1951 (INTERIOR
DEPARTMENT APPROPRIATION ACT, 1951)

Pages 1020-1021

GENERALINVESTIGATIONS

[General provisions.]—

EXPMNATORY NOTE

Provision Repoati A simitarprovision,
approprhting funds for “engineering and
economicinvestigationsof proposedFederal
reclamationprojectsandstudiesof watercon-
servationand developmentplansand activi-
ties preliminary to the reconstruction,
rehablhtationand betterment,financialad-
justment,or extensionof existingprojects;’

is containedin each subsequentannualap
propriationact throughthemostrecentone
reviewedfor thispublication,theEnergyand
WaterDevelopmentAppropriationAct, 1982
(95Stat.1138),whichwascontinuedfor fiscal
year 1983 by section 101(~ of the Further
Continuing Appropriations Act for Fiscal
Year1983(96 Stat.1906).

Page 1021

CONSTRUCTIONAND REHABILITATION

[General provisions.]—

* xc * * *

EXPLANATORYNOTE

Protilon ~ati A simifarprovtilonis
contiined in eachsubsequentanmmlappr~
priationact throughthemostrecentone re-
viewedfor thispublication,the Energyand
WaterDevelopmentAppropriationAct, 1982
(95Stat.1138),whichwascontinuedfor fiscal
year 1983 by section 101(~ of the Further
Continuing AppropriationsAct for Fiscal
Year1983(96 Stat.1906),exceptthatH.R.
12928 of the 95th Congress, which was
adopted by the ContinuingAppropriations
Act, 1979 (92 Stat.1603),added the words
“for reclamationuse” after“transmissionfa-

cilities”in theparentheticalphrase.Thiswas
changedin 1980 to “for Waterand Power
ResourcesServiceuse” and in 1981to “for
Bureauof Reclamationuse” The Energyand
WaterDevelopmentAppropriationAct, 1981
(Actof October 1, 1980,94 Stat.1339),and
subsequentactsalsoomittedthe words“au-
thorizedreclamation”before“projects”.The
provisioncurrentlyreads “For construction
and rehabilitation of projects and parts
thereof~ncludlngpower transmissionfacili-
tiesfor Bureauof Reclamationuse)and for
otherrefatedactivitiesasauthorizedby hw”.

Pages 1021-1022

OPERATIONAND MAINTENANCE

[General provisions.]—

* * * * *
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September 6, 1950

1022 INTER1OR DEPARTMENT APPROPRIATION ACT, 1951

EXPLANATORYNOTE

Provision repeated. These provisionsare year 1983 by section 101(O of the Further
containedin eachsubsequentannualappro- Continuing AppropriationsAct for Fiscal
priationact throughthemostrecentone re- Year1983(96Stat.1906),exceptthattheAct
viewedfor thispublication,the Energyand of December26, 1975 (89 Stat. 1041)and
WaterDevelopmentAppropriationAct, 1982 sub~quentactschangethelastclausetomake
(95Stat.1139),whichwascontinuedfor fiscal advancesavailableuntilexpended.

Page 1022

SPECIALFUNDS

[Reclamation fund—Colorado River Dam fund—Colorado Mver de
velopment fund.]—

* * * * *

EXPLANATORYNOTE

Provision Repeated. Thissameparagraph year 1983 by section 101(~ of the Further
is containedin each subsequentannualap- Continuing AppropriationsAct for Fiscal
propriationact throughthe mostrecentone Year 1983 (96 Stat. 1906), except that the
reviewedfor thispublication,theEnergyand 1982Actomitsthereferenceinthelastclause
WaterDevelopmentAppropriationAct, 1982 to thehead“Operationand Maintenance”.
(95Stit. 1140),whichwascontinuedfor fiscal

Pages 1022-1023

ADMINISTRATIVEPROVISIONS

[Interstate compact representatives.]—

* * * * *

EXPLANATORYNOTE

Provision Repeated. The sameprovisionis (95Stat.1140),whichwascontinuedfor fiscal
containedin eachsubsequentannualappro- year 1983 by section 101(O of the Further
priationact throughthemostrecentone re- Continuing AppropriationsAct for Fiscal
viewedfor thispublication,the Energyand Year1983(96 Stat.1906).
WaterDevelopmentAppropriationAct, 1982

Page 1023

[&nerd administrative, reconnaissance, bash surveys, and general
engineering and research expenses nonreimbursable.]—

* * * * *

EXPLANATORYNOTE

Provision Repeated. A paragraphappr~ theofices of theCommissionerof theBureau
priatingfundsfor ‘‘neceswryexpensesof gen- of Rechsnation. . . to be nonreimbursable
era]administrationand relatedfunctionsin pursuantto the Act of April 19, 1945 (43
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September 6, 1950

INTERIOR DEPARTMENT APPROPRIATION ACT, 1951 1026

U.S.C.377)” iscontainedin eachsubsequent Act, 1982(95 Stat.1139),whichwascontin-
annualappropriationactthroughthlemostre- ued for fiscalyear 1983by section101(~ of
centonereviewedfor thispubhcation,theEn- the FurtherContinuingAppropriationsAct
ergy andWaterDevelopmentAppropriation for FiscalYear1983(96 Stat.1906).

Pages 1023-1024

[Reimbursable tids.]—

* * * * *

EXPLANATORYNOTE

Provision Repeatd. Thissameparagraph (95Stat.1140),whichwascontinuedfor fiscal
is conminedin each subsequentannualap year 1983 by section 101(~ of the Further
propriationactthroughthemostrt:centone Continuing Appropriations Act for Fiscal
reviewedfor thispublication,theEnergyand Year1983(96 Smt.1906).
WaterDevelopmentAppropriationAct, 1982

Page 1024

[Restriction on use of fnmlds for lands in arrears in papents.]—

* * * * *

EXPLANATORYNOTE

Provision Repeated. This sameparagraph (95Stat.1140),whichwascontinuedfor fi-1
is containedin each subsequentannualap year 1983 by section 101(~ of the Further
propriationact throughthe mostrt:centone Continuing Appropriations Act for Fiscal
reviewd for thispublication,theEnergyand Year1983(96 Stat.1906).
WaterDevelopmentAppropriationAct, 1982

Page 1026

See. 105. [Emergenq repairs.]—

* * * * *

EXPUNATORY NOTE

Provision Repeated. The sameprovisionis (95S@t. 1141),whichwascontinuedfor f-l
containedin eachsubsequentannualappr~ year 1983 by section 101(O of the Further
priationact throughthemostrecentone re- Continuing Appropriations Act for Fiscal
viewedfor thispublication,the En~ergyand Year1983(96 Stat.1906).
WaterDevelopmentAppropriationAct, 1982

Page 1026

%. 106. [Forest or ran= fires.]—

* * * * *

EXPLANATORYNOTE

Provision Repeated. A similarparagraph (95S@t. 1141),whichwascontinuedfor fiscal
is containedin each subsequenta]nnualap year 1983 by section 101(~ of the Further
propriationact throughthe mostrecentone Continuing Appropriations Act for Fiscal
reviewedfor thispublication,theEnergyand Year1983(96 S@t. 1906).
WaterDevelopmentAppropriationAct, 1982
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September 26, 1950

1032

SACRAMENTO VALLEY CANALS

Page 1032

[Sw. 1. Gntral Valley Projwt reauthotid.]—

* * * * *

EXPLANATORYNOTE

fior in the Text of Volume II. In the shouldread“Au~st 26, 1937”,
swond line of section1, “Octobr 26, 1937”

Pages 1032-1033

Sm. 2. [Features hcluded.]-The features herein authorized shall in-
clude an irrigation canal, generally known as the Tehama-Colusa Conduit,
to be located on the west side of the Sacramento River and equipped with
all necessary pumping plants and appurtenant works, beginning at the Sac-
ramento River near Red Bluff, California, and extending southerly through
Tehama, Glenn, and Colusa Counties so as to permit the most effective
irrigation of the irrigable lands lying in the vicinity of said canal and supply
water for industrial, domestic, and other beneficial uses for these lands in
Tehama, Glenn, and Colusa Counties or such alternate canals and pumping
plants as the Commissioner of Reclamation and Secretary of the Interior
may deem necessary to accomplish the aforesaid purposes. Notwithstanding
the provisions of section 5 of this Act, the Secretary of the Interior is
authorized to provide sufficient extra capacity and elevation in the Tehama-
Colusa Canal to enable future water service to Yolo, Solano, Lake, and
Napa Counties for irrigation and other purposes, and to treat the cost of
providing such extra capacity as a deferred obligation. The deferred ob-
ligation is to be paid under arrangements to be made at such time as the
works to serve the additional areas may be authorized as an extension of
the Central Valley project. In the event such works are not authorized, the
deferred obligation is to be paid from other revenues of the Central Valley
project.

The features herein authorized shall also include an irrigation canal,
generally known as the Chico Canal, to be located on the east side of the
Sacramento River and equipped with all necessary pumping plants and other
appurtenant works, beginning at the Sacramento River near Vina, Cali-
fornia, and extending through Teharna and Butte Counties to a point near
Durham, California, so as to permit the most effective irrigation of the
lands lying in the vicinity of said canal and supply water for industrial,
domestic, and other beneficial uses for these lands lying within Tehama and
Butte Counties or such alternate canals and pumping plants as the Com-
missioner of Rechrnation and the Secretary of the Interior may deem nec-
essary to accomplish the aforesaid purposes. (64 Stat. 1036; Act of August
19, 1967, 81 Stat. 167)
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September 26, 1950

SACRAMENTO VALLEY CANALS 1032-1033

EXPLANATORYNOTE

1967 Amendment. The Act of August19, sentencesin the firstparagraph.The 1967
1967 (Public Law 90-65, 81 Stat. 167) Act appeamin VolumeIV in chronological
amendedsection2 by addingthe lastthree order.

NOTES OF OPINION

1. Tehama-Colusa Canal, authod.zed ser-
tice area

Theauthorizedserviceareaof theTehama-
ColusaCarol is not Iimitedto the 147,000
acresof irrigablelandidentifiedin the fea-
sibilityreport requiredby section5, which
wassubmittedto Con~ess in 1953, as that
sectiongovernsonlytheexpenditureof funds
and not the overallprojectauthortiation.It
is evident from the legisbtive history that
Congress contemplated service i.o up to
250,000 acresso long as irrigation.of such
land was feasible and the land was located in
the vicinity of the conduit in Teba-, Glenn
and Colusa Counties. Memorandum of As-
sociate Soficitor Leshy and Acting Regional
Solicitor Dauber to Commissioner, Water and

Power Resources Service, June 20, 1980.
Because the express bnguage of the Act

only authorizes tie Tehama-Colusa Canal to
service irrigable lands in “Tebama, Glenn and
Colusa Counties;’ lands in Dunnigan Water
District in Yolo County are not within the au-
thorized &rvice area even though the District
executed a water service contract in 1963 and
a distribution system repayment contract in
1975 for the dehvery of canal water and not-
withstanding the fact that the maps in the fea-
sibility report show the canal’s service area
extending 51/zmiles into Yolo County, Mem-
orandum of Associate Soficitor Leshy and
Acting Regional Solicitor Dauber to Com-
missioner, Water and Power Resources Ser-
vice, June 20, 1980.
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September 30, 1950

1043-1047

DISASTER RELIEF ACT OF 1950

Pages 1043-1047

An act to authorize Federal assistance to States and local governments in major disasters, and
for other purposes. (Act of September 30, 1950, Public Law 81–875, 64 Stat. 1109)—
&pealed.

EXPMNATORY NOTE

1970-. Section 302 of the Disaster story Note following the extracts from the
Rehef Act of 1970 (Act of December 31,1970 Disaster Rehef Act of 1974 (Act of May 22,
Public Law 91-606, 84 Stat. 1759) repealed 1974, Public Law 93-288, 88 Stat. 143),
the 1950 Act in full. A discussion of the pro which appear in Volume IV in chronological
visions of the 1970 Act appars in an &plan- order.
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August 31, 1951

1055

INTERIOR DEPARTMENT APPROPRIATION ACT, 1952

Page 1054

[Keating amendment— Restriction against transmission facilities in
areas served by wheeling cctntracts.]—

* * * * *

EXPLANATORYNOTE

Provision Repeati. The Keating Amend- September 25, 1979 (93 Stat. 444). It was not
ment was contained in each subsecluent an- continued in appropriation acts for the West-
nual appropriation act through the Act of em Area Power Atilnistration.

Page 1055

ADMIhlISTRATIVE PROVISIONS

[Archeological investigation and recovery.]—

* * * * *

EXPLANATORYNOTE

Provision Repeated. The same provision is (95 Smt.1140), which was continued for fiscal
contained in each subsequent annual appro- year 1983 by section 101 (~ of the Further
priation act through the most recen,t one re- Continuing Appropriations Act for Fiscal
viewed for this publication, the Energy and Year 1983 (96 Stat. 1906).
Water Development Appropriation Act, 1982
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October 30, 1951

1062-1063

YELLOWSTONE RIVER COMPACT

Pages 1062-1063

ARTICLE II

* * * *

NOTE OF OPINION

1. Industfil water marketing program from the Yellowtiil and Boysen Reservoirs for
Nothing in the Yellowstone River Compact industrial uses. To the contrary, Article II H

was intended to restrict the amount of water and Article V (B and C) define beneficial use
the signatory States could use in the Blg Horn as including irrigation, municipal and indu~
River for industrial purposes so as to preclude trial uses. Environmental Defmse Fund v. Mor-
a marketing program for the sale of water tin, 420 F. Supp. 1037 (D. Mont. 1976).

Pages 1064-1066

ARTICLE V

* * *

NOTE OF OPINION

*

1. Industrial water marketing program
Nothing in the Yellowstone River Compact

was intended to restrict the amount of water
the signatory States could use in the Blg Horn
River for industrial purposes so as to preclude
a marketing program for the sale of water
from the Yellowmil and Boysen Reservoirs for
industrial uses. To the contrary, Article 11 H
and Article V (B and C) define beneficial use
as including irrigation, municipal and indus-
trial uses. Environmental Defense Fund v. Mor-
ton, 420 F. Supp. 1037 (D. Mont. 1976).

An industrial water marketing program for

the sale of water from the Yellowtail and Boy-
sen Reservoirs does not violate the percenmge
allocation program in the Yellowstone River
Compact. When the river is fully developed
the final use must fit the apportionment (Wy-
oming 80~0 and Montana 20Yo), but there is
nothing to suggest that development must
proceed with one Smte fully apace with the
other, nor to suggest that the water from any
particular project must be apportioned by
these percentages. Environmental Defense
Fund, Znc. v. Morion, 420 F, Supp. 1037 (D.
Mont. 1976).
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July 3, 1952

1087-1090

SALINE WATER RESEARCH

,Pages 1087-1090

An act to provide for research into and development of practical means for the economical
production, from sea or other safine waters, of water suitable for agriculture, industrial,
municipal, and other beneficial consumptive uses, and for other purposes. (Act of July 3,
1952, ch.568, 66 Stat. 328)—Rpealed.

EXPLANATORYNOTES

1971 Repeal and 1971 and 1978 lRepla-
men~. Section 11 of the Act of July 29, 1971
(Public hw 92-60,85 Stat. 163) rept:aled the
1952 Act, as amended, in full. The 1971 Act,
as amended, was in turn repealed in full by
section 410(a) of the Act of October 17, 1978
(Public Law 95-467, 92 Stat. 1316). Extracts
from the 1978 Act appear in Volume IV in
chronological order. A summary of the pr~
visions of the 1971 Act is included :ts an an-
notation to the 1978 Act.

1967 Amendznen&. The Act of j~une 24,
1967 (Public Law 90-30, 81 Stat. 78)
amended section 8 to increase appropriation
authorizations to $105,782,000 and to de-

crease additional sums authorized to be ap
propriated to $169,2 18,000; amended section
2(b) to permit test bed testing, to require re-
ports to Congressional committees on test bed
components and plants costing more than
$1,000,000, and to provide that the five dem-
onstration phnts authorized by the Act of
September 2, 1958 shall be regarded as test
beds subject to the 1952 Act; and added a
new section 9 giving a short title of “Saline
Water Conversion Act” to the Act. For leg-
islative history of the 1967 Act, see Public
bw 90–30 in the 90th Congress; H.R. Rept.
No. 209 on H.R. 6133; and S. Rept. No. 219.
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July 9, 1952

1093

INTERIOR DEPARTMENT APPROPRIATION ACT, 1953

Page 1093

[Savage Rapids D~.]—

* * * * *

EXPLANATORYNOTE

Supplementary Provision: Improvement Irrigation District is responsible for operation
of Fish Way. Title XII of the Reclamation and maintenance of the facility, and the ap-
Development Act of 1974 (Act of October 27, propriation of $851,000 (April 1974 price lev-
1974, Public hw 93–493, 88 Stat. 1486) au- els) authorized for the construction is
thorizes the Secretary of the Interior to con- nonreimburwble. The 1974 Act appears in
struct an improved anadromous fish paswge Volume IV in chronological order.
at the Savage Rapids Dam. The Grants Pass
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July 10, 1952

1097-1098

STATE, JUSTICE, COMMERCE AND THE JUDICIARY
APPROPRIATION ACT, 1953

Page 1096

[Anzdduas Dam—Repa~nent of Costi.]—

* * * * *

:~PMNATORY NOTE

Prtilon Repeated. This proviso is con- recent one reviewed for th~ publication. See
tained in each subsequent annual State De 97 stat. 1094.
partmentappropriationactthroughthemost

,Pages 1097-1098

k. 208. [M&arran Amendment-Joinder of United States as de
fendant in water rights suits.]—

* * * * *

NOTm OF OPINIONS

Abstention d-tine 4
Acdons CO~ti to 5-10

“Adju&-tion” 5
GeneraUy 6
“Wver ~tem” 7

4. Abstentiondtine
The McCarranAmendmentdld notrepeal

thejurid]ction of the UnitedSates District
Courtsunder28 U.S.C$1345 to ht>ara suit
institutedby the UnitedS@tesagainstsome
1,000waterusersseekingdeclarationof the
Government’srights,inchrdlngrewrved In-
dian rights, to waters in certain rivers and
their tributaries located in Colorado’s Divi-
sion 7. There is concurrent State and Federal
jurisdiction. However, where, immediately
after the filing of the suit, a proceeding was
commenced in the State court for Division 7
for the purpose of adjudicating all of the Gov-
ernment’s claims, both S@te and Federal, it
was appropriate for the District Court to dis-
miss the suit. Although the doctrirle of ab
stention does not require dismissal, dismissal
was appropriate in view of the contimkuanceof
single continuous proceedings under Colo-
rado law for adjudication of water rights, the
absence of previous water rights suits in the
District Court, tie large number of defend-

ants, the 300-mile dismnce between the Dis-
trict Court and the court in Division 7, and
the efiting participation of the Government
in Division 4, 5, and 6 procedlngs. Colorah
River Water Cmsewh Dkttit v. United States,
424 U.S. 800 (1976), reversing United States
v, Akin, 504 F.2d 115 (lOtb Cir. 1974).

5. Acdons consented t*’’Adju&cation”
The type of adjudication contemplated by

section 208(a) of the Act of July 10, 1952 is
broad enough to encompass proceedings un-
der the Colorado Water Rights Determina-
tion and Administmtion Act of 1969 in which
adjudications, held on a monthly basis before
a water rights referee, determine only those
water rights for which an application has been
filed in a particular month and make all rights
confirmed under the new procedure junior to
those previously awarded. Such adjudications
reach all claims, perhaps month by month, but
inclusively in the totahty. Should prior adju-
dicated rights confllct with reserved rights of
the United States, such issues are Federal
questions and ehgible for Supreme Court re-
view. Unitid Shtis v. Dkttit Cart for Water
Diti NO. 5, 401 U.S. 527 (1971).

Although the type of adjudication contem-
pkted by section 208(a) of the Act ofJuly 10,
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1952 is a “general” adjudication of water
rights, the section cannot be read so narrowly
as to deny the United States’ consent to a sup
plemental adjudication of water rights by the
State of Colorado under Colo. Rev. Stat. Arm.
$148-9-7, which determines only the rights
acquired since the last adjudication of the par-
ticular water district. Even though the owners
of previously decreed rights, which might
conflict with earlier Federal reserved rights,
~Y. not be before the Court, decisions in-
volving conflicti between previously decreed
~ghts and reserved rights of the United Smtes
present Federal questions which are subject
to review by the Supreme Court. United States
v. Dkttit Courtfor Eagle CounQ, 401 U.S. 520
(1971).

Where the court is asked not only to ad-
judicate the rights of all the parties and the
United States as they relate to the water which
the Government has acquired for the opera-
tion of the San Luis Unit, Central Valley Proj-
ect, but also to delineate, with some
particularity, the applicable bws and regula-
tions by which the Bureau of Reclamation
must administer the San Luis Unit and the
waters acquired by the United States for that
purpose, the joinder of the United Smtes is
authorized by the second clause of the first
sentence of the McCarran Act, even though
all claimants to water from a given stream are
not defendants. Barcellos & Wolfsm, Inc. v.

7.—’’Mver system”
The consentgivenby clause1 in the first

sentenceof wction 208(a) of the Act of July
10, 1952 is, by its own terms, all inclusive,
and thus the phrase’ ‘rights to the use of water
of a river system” is broad enough to embrace
“received’ waters as well as waters acquired
pursuant to State law. Consequently, section
208 permits the United States to be joined as
a party In a supplemental water adjudication,
undertaken pursuant to Colorado law, to ad-
judicate the rights to the waters of the figle
River reserved in connection with the Whhe
River National Forest. United States v. Dtittit
Courtj. Eagle County, 401 U.S. 520 (1971).

The term “river system,”as employedby
section208(a)of theAct of July 10, 1952,is
not so broad thatit encompassesall of the
watersof an entireriverbasin,likethe Col-
orado River.Rather,the“riversystem”must
be read as embracingone withinthe partic-
ularState’sjurisdiction.Therefore, thissec-
tiongivesconsenttojoin theUnitedStatesin
an action brought by the Colorado River
WaterConservancyDistrict,pursuantto Col-
oradolaw,for a supplementaladjudicationof
therightsto thewatersof WaterDistrict37,
where the &gle River is a tributary of the
Colorado River, and Water District 37 is a
Colorado entity encompassing all Colorado
hnds irrigated by water of the &gle and its
tributaries. United Statesv. Dtittict Cwrt for Ea-
gle Cwn~, 401 U.S. 520 (1971).

Westlands Water Dkttict, 491 F.” Supp. 263
(E.D. Cal. 1980).
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AMENDED CONTRACTS, NORTH PLATTE PROJECT

Page 1106

[Sw. 1. Approval of contrla~ with Gering and Fort Larmie Irrigation
District, Goshen Irrigation District and Pathfinder Irrigation Dis-
trict.]—

* * * * *

NOTW OF OPINION

1. Excess land laws, payout
The exemption from the excess land law

provided pursuant to repayment contracw
with the Goshen and Gering and Fort hra-
mie Irrigation Districts authorized btythe Act
ofJuly 17, 1952 (66 Stat. 754), whidl becomes
effective upon patient of outstanding con-
struction charges, is not lost by the fact that
subsequently two of the districts assumed re-
habihtation and betterment loans pursuant to
the Act of October 7, 1949, as amended (63
Stat. 724, 43 U.S.C. $ 504). Memomndum of
Assocbte Solicitor Leshy to Commissioner of
Reclamation, September 22, 1977, in re
North Platte Project-Procedures tc, be used
on payout of construction and rehabilitation
and betterment obligations on excess hnds.

A landowner would be freed of the excess
bmd law where a repayment contract, ap
proved by Congress, specified that when the

per acre construction charge allocated to the
lands shall have been repaid, the land shall be
relieved from the ameage limitation. The fad
that the landowner is obligated to continue to
pay rehabilitation and betterment expenzes
after payout of construction charges does not
subject the lands to the excess hnd hw. The
words “construction charges” as used in the
repayment contract do not include the costs
of rehabilitation and betterment. The Reha-
bilitation and Betterment Act of 1949 (63
Stit. 724) limits rehablhtition and betterment
to maintenance and replacement costs that
cannot be currently financed; it does not in-
clude project construction costs. Memoran-
dum of Associate Solicitor Leshy to
Commissioner of Reclamation and Regional
Solicitor, Denver, September 14, 1978, in re
payout, &ring-Fort Laramie Irrigation DI>
tria.

S211



,July 31, 1953

1115

INTERIOR DEPARTMENT APPROP~ATION ACT, 1954

Page 1115

[Soil sumey and land classification rquired.]—

* * * * *

NOTW OFOPINION

1. tification
The soil survey and hnd classification cert-

ification required by the Act must be com-
pleted prior to the initiation of actual project
construction but need not be completed
either before appropriation and authorization
of funds for the projector before expenditure
of appropriated construction funds for ad-
vance planning. The Bureau may, in its &
cretion, make the required certification
before Wltiating advance phnning activities if

paid for out of appropriated construction
funds, which are reimbursable. Memorandum
of Associate Solicitor Leshy to Commissioner
of Reclamation, October 11, 1979.

Lands outside a project area authorized by
Congress cannot be added to the project area
through the soil survey and land class~l~tion
certication requirement of the 1954 Act.
Memorandum of Associate Sohcitor Leshy to
Commissioner of Reclamation, October 11,
1979.
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MARKETING OF POWER FROM FALCON DAM

Page 1139

[S=. 1. Falcon and Amistad Dams— Transmission and disposition of
el-ric ener~— Rate scheddes-Preference.]—

* * * * *

EXPUNATORY NOTE

~-sfer of Fmcdons. Section301@) of Amistad Dams. Section 302(a) of that Act
the Department of Energy Organintion Act transferred to the Secretary of Energy the au-
of 1977 (Pubfic hW 95-91, Act of August 4, thority of the Secre@ry of the Interior to mar-
1977, 91 Stat. 565) transferred to the Sec- ket power from those Dams. Extracts from
retary of Energy the function of the FedeA the 1977 Act, including Sections 301 @) and
Power Commission to confirm and approve 302(a), appear in Volume IV in chronological
rates for the sale of power from Falcon and order.

NOT= OF OPINION

1. Rates
Pursuant to Section 301(b) of the Depart-

ment of Energy Organisation Act, the con-
firmation and approval authorit~r of the
Federal Power Commission for Federd power
marketing rates is vested in the Secretary of
Ener~. Memorandum of &neral Counsel
Cole-n, Octo&r 14, 1978, in re proposed
delegation to the Federal Energy Regulatory
Commission of rate confirmation authority
for the Department of Energy’s power mar-
keting agencies.

It is well within the Secretary of Energy’s

broad discretion under the Department of
Energy Organimtion Act to delegate to the
Assistant Secremry the authority to confirm
and approve rates on an interim basis and to
delegate or assign to the Federal Energy Reg-
uhtory Commission the authority to confirm
and approve rates on a fiml basis. Memoran-
dum of &neral Counsel Coleman, October
14, 1978, in re proposed delegation to the
Federal Energy Regulatory Commission of
rate confirmation authority for the Depart-
ment of Energy’s power marketing agencies.
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1148-1149

GLENDO UNIT, MISSOURI RIVER BASIN PROJECT

Pages 1148-1149

EXPLANATORYNom

Supplematary Proviaiom Road Reeon- the construction of Glendo Dam and Reser-
strucdon. Title IX of the Reclamation De- voir to provide a safe, durable, tw-bme hlgh-
velopmentAct of 1974 (Act of October 27, way for public use. An appropriation of
1974,Publicbw 93-493, 88 Stat.1486)au- $284,000Uanuary1974pricelevels)wasau-
thorizedthe Secretaryof the Interiorto re- thorizedfor theroadwork.The Act appears
locate,reconstruct,andrehablfitatetheroad in VolumeIV in chronologicalorder.
tht wasinitiallyrelocatedinconnectionwith
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1151

FOSTER CREEK DIVISION,
CHIEF JOSEPH DAM PROJECT

Page 1151

%. 2. [Repapent peridl-Irrigators’ papent capati~-Finan&d
assistanm to irrigators from power rwenues.]—

* * * * *

EXPLANATORYNOTE

Note Omitted from Text of Volume Ik seph Dam project. Both sections also define
Supplementa~ Provisions. Section 3 of the the term “construction costs” as used herein
Act of May 5, 1958 (Pubhc bw 85.393, 72 to include certain irrigation, operation, and
Stat. 104) makes this section applicable to the maintenance COSNduring the development
Greater Wenatchee Division, and section2 of period. The sections from the 1958 and 1964
the Act of September 18, 1964 (Pulbhc bw Acts appear in Volume II at page 1416 and
88-599, 78 Stat. 955) makes it applicable to in Volume 111at page 1803, respectively.
the Whltestone Coulee Unit, of the t:hlef J@
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1161

SANTA MARGARITA PROJECT

Page 1161

k. 7. [Reprts to Congess]—&pealed.

EXPLANATORYNOTE

tion _ed. Section1(2) of the Act
of Janua~ 2, 1975 (Public bw 93-608, 88
Smt. 1967) repealed section 7. Extracti from

the 1975Act, includingsection1(2),appear
in VolumeIV in dronological order.
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1164-1165

WATERSHED PROTECTION AND FLOOD PREVENTION ACT

Page 1164

[~. 1. ~ngressional intc!nt— Federal ~pration witi States and 10
cal organizations. ~Erosior~, floodwater, and sediment damages in the
watersheds of the rivers and streams of the United States, causing loss of
life and damage to property, constitute a menace to the national welfare;
and it is the sense of Congress that the Federal Government should co-
operate with States and their political subdivisions, soil or water conser-
vation districts, flood prevention or control districts, and other local public
agencies for the purpose of preventing such damages, of furthering the
conservation, development, utilization, and disposal of water, and the con-
servation and utilization of land and thereby of preserving, protecting, and
improving the Nation’s land and water resources and the quality of the
environment. (68 Stat. 666; $ 201(a), Act of August 30, 1972, 86 Stat. 667;
16 U.S.C. $ 1001)

EXPLANATORYNOTE

1972 tidment. Section 201 or the Act mtion of bred, improvement of land and water
of August 30, 1972 (Public hw 92.+19, 86 resources, and quality of the environment.
Stat. 667) amended section 1 by adding the The 1972 Act does not appear herein.
language concerning consermtion z~ndutiti-

Pages 1164-1165

S=. 2. [Definitions.]-For the purposes of this Act, the following terms
shall mean:

The “Secretary’’-the Secretary of Agriculture of the United States.
“Works of improvement’’-–any undertaking for—

(1) flood prevention (int:luding structural and land treatment meas-
ures),

(2) the conservation, development, utilization, and disposal of water,
or

(3) the conservation and proper utilization of land,
in watershed or subwatershed area not exceeding two hundred and fifty
thousand acres and not including any single structure which provides more
than twelve thousand five hundred acre-feet of floodwater detention ca-
pacity, and more than twenty-five thousand acre-feet of total capacity. No
appropriation shall be made for any plan involving an estimated Federal
contribution to construction costs in excess of $5,000,000, or which in-
cludes any structure which provides more than twenty-five hundred acre-
feet of total capacity unless such plan has been approved by resolutions
adopted by the appropriate committees of the Senate and House of Rep
resentatives: Prmided, That in the case of any plan involving no single struc-
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ture providing more than 4,000 acre-feet of total capacity the appropriate
committees shall be the Committee on Agriculture, Nutrition, and Forestry
of the Senate and the Committee on Agriculture of the House of Repre-
sentatives and in the case of any plan involving any single structure of more
than 4,000 acre-feet of total capacity the appropriate committees shall be
the Committee on Environment and Public Works of the Senate and the
Committee on Public Works and Transportation of the House of Repre-
sentatives, respectively. A number of such subwatersheds when they are
component parts of a larger watershed may be planned together when the
local sponsoring organizations so desire.

“Local organization’’—any State, political subdivision thereof, soil or
water conservation district, flood prevention or control district, or com-
binations thereof, or any other agency having authority under State law to
carry out, maintain and operate the works of improvement; or any irrigation
or reservoir company, water users’ association, or similar organization hav-
ing such authority and not being operated for profit that may be approved
by the Secretary; or any Indian tribe or tribal organization, as defined in
section 450b of title 25 [of the U.S. Code], having authority under Federal,
State, or Indian tribal law to carry out, maintain, and operate the works of
improvement. (68 Stat. 666; $ 1(a), Act of August 7, 1956, 70 Stat. 1088;
Act of August 30, 1961, 75 Stat. 408; Act of November 8, 1965, 79 Stat.
1300; Act of August 30, 1972, 86 Stat. 667; $ 1506(a), Act of September
29, 1977,91 Stat. 1022; $1512, Act of December 22, 1981, 95 Stat. 1332,
1333; 16 U.S.C. $ 1002)

EXPUNATORY NOTES

1981 Amendment. Section 1512 of the Act Act of September 29, 1977 (Public Law 95-
of December 22, 1981 (Public Law 97-98, 95 113,91 Stit. 1022) amended section 2 by sub-
Stat. 1332, 1333) amended section 2 by sub stituting “$1,000,000” for “$250,000”. The
stituting “$5,000,000” for “$1,000,000” in 1972 Act does not appear herein.
the definition of “works of improvement” 1972 Amendment. Section 201 @) of the
and expanded the definition of “local or- Act of August 30, 1972 (Public bw 92–419,
ganization” to include any Indian tribe or 86 Stat. 667) amended section 2 by expanding
tribal organization having authority under the definition of “works of improvement” to
Federal, Smte, or Indian tribal law to carry include any undertaking for the conservation
out, maintain, and operate works of improve- and proper utilimtion of bnd. The 1972 Act
ment. The 1981 Act does not appear herein. does not appear herein.

1977 amendment. Section 1506(a) of the

Page 1165

Sec. 3. [Assistance to local organizations.]-In order to assist local or-
ganizations in preparing and carrying out plans for works of improvement,
the Secretary is authorized, upon application of local organizations if such
application has been submitted to, and not disapproved within 45 days by,
the State agency having supervisory responsibility over programs provided
for in this chapter, or by the Governor if there is no State agency having
such responsibility—

(1) to conduct such investigations and surveys as may be necessary to
prepare plans for works of improvement;
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(2) to prepare plans and estimates required for adequate engineering
evaluation:

(3) to make allocations of costs to the various purposes to show the
basis of such allocations and to determine whether benefits exceed costs;

(4) to cooperate and enter into agreements with and to furnish financial
and other assistance to loc:~l organizations: Prwided, That, for the land
treatment measures, the Federal assistance shall not exceed the rate of
assistance for similar practices under existing national programs;

(5) to obtain the coopera~tion and assistance of other Federal agencies
in carrying out the purposles of this section;

(6) to enter into agreements with landowners, operators, and occupiers,
individually or collectively:, based on conservation plans of such land-
owners, operators, and occupiers which are developed in cooperation with
and approved by the soil and water conservation district in which the
land described in the agreement is situated, to be carried out on such
land during a period of not to exceed ten years, providing for changes
in cropping systems and Ian(duses and for the installation of soil and water
conservation practices and lmeasures needed to conserve and develop the
soil, water, woodland, wildlife, ener~, and recreation resources of lands
within the area included in plans for works of improvement, as provided
for in such plans, including watershed or subwatershed work plans in
connection with the eleven watershed improvement programs authorized
by section 13 of the Act of I)ecember 22, 1944 (58 Stat. 887), as amended
and supplemented. Applications for assistance in developing such con-
servation plans shall be made in writing to the soil and water conservation
district involved, and the proposed agreement shall be reviewed by such
district. In return for SUC1lagreements by landowners, operators, and
occupiers the Secretary shall agree to share the costs of carrying out those
practices and measures set fi>rth in the agreement for which he determines
that cost sharing is appropriate and in the public interest. The portion
of such costs, including labor, to be shared shall be that part which the
Secretary determines is appropriate and in the public interest for the
carrying out of the practices and measures set forth in the agreement,
except that the Federal assistance shall not exceed the rate of assistance
for similar practices and measures under existing national programs. The
Secretary may terminate any agreement with a landowner, operator, or
occupier by mutual agreement if the Secretary determines that such
termination would be in th{: public interest, and may agree to such mod-
ifications of agreements, previously entered into hereunder, as he deems
desirable to carry out the purposes of this paragraph or to facilitate the
practical administration of the agreements provided for herein. Not-
withstanding any other provision of law, the Secretary, to the extent he
deems it desirable to carry out the purposes of this paragraph, may pro-
vide in any agreement herlsunder for (1) preservation for a period not
to exceed the period covered by the agreement and an equal period
thereafter of the cropland, crop acreage, and allotment history applicable
to land covered by the agreement for the purpose of any Federal program
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under which such history is used as a basis for an allotment or other
limitation on the production of any crop; or (2) surrender of any such
history and allotments. (68 Stat. 666; $ l(b), Act of August 7, 1956, 70
Stat. 1088; $ 201(c), Act of August 30, 1972, 86 Stat. 667; $1512, Act
of December 22, 1981, 95 Stat. 1333; 16 U.S.C. $ 1003)

EXPMNATORY NOT=

1981 Amendment. Section 1512 of the Act ment. The 1981 Act does not appear herein.
of December 22, 1981 (Pubhc Law 97-98, 95 1972 Amendment. Section 201(c) of the
Stat. 1333) amended section 3 by adding to Act of August 30, 1972 (Public Law 92–419,
paragraph (6) the reference to energy in the 86 Smt. 667) amended section 3 by adding
enumeration of the various aspects of hnds paragraph (6). The 1972 Act does not appear
to be conserved and developed within areas herein.
included under plans for works of improve-

Pages 1165-1168

S-. 4. [Conditions for Federd assistanc=Fish and wfldife and rw-
reationd dwelopment—L~d organhations’ responsibilities-Seer*
tary’s assistance.]—The Secretary shall require as a condition to providing
Federal assistance for the installation of works of improvement that local
or~nizations shall—

(1) acquire, or with respect to interests in land to be acquired by con-
demnation provide assurances satisfactory to the Secrewry that they will
acquire, without cost to the Federal @vernment from funds appropri-
ated for the purposes of this Act, such land, easements, or rights-of-way
as will be needed in connection with works of improvement installed with
Federal assistance: Prwided, That when a local organization agrees to
operate and maintain any reservoir or other area included in a plan for
public fish and wildlife or recreational development, the Secretiry shall
be authorized to bear not to exceed one-half of the costs of (a) the land,
easements, or rights-of-way acquired or to be acquired by the local or-
ganization for such reservoir or other area, and (b) minimum basic fa-
cilities needed for public health and safety, access to, and use of such
reservoir or other area for such purposes: Prwidedfirther, That the Sec-
retary shall be authorized to participate in recreational development in
any watershed project only to the extent that the need therefor is dem-
onstrated in accordance with stirtdards established by him taking into
account the anticipated man-days of use of the projected recreational
development and giving consideration to the availability within the region
of existing water-based outdoor recreational developments: Prwided fur-
ther, That the Secretary shall be authorized to participate in not more
than one recreational development in a watershed project containing less
than seventy-five thousand acres, or two such developments in a project
containing between seventy-five thousand and one hundred and fifty
thousand acres, or three such developments in projects exceeding one
hundred and fifty thousand acres: Prtided further, That when the Sec-
retary and a local organization have agreed that the immediate acquisition
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by the local organization c)f land, easements, or right-of-way is advisable
for the preservation of sites for works of improvement included in a plan
from encroachment by re:tidential, commercial, industrial, or other de-
velopment, the Secretary shall be authorized to advance to the local or-
ganization from funds appropriated for construction of works of
improvement the amounts required for the acquisition of such land, ease-
ments or rights-of-way; and, except where such costs are to be borne by
the Secretary, such advanc,e shall be repaid by the local organization, with
interest, prior to construction of the works of improvement, for credit
to such construction funds: PrwUed Jurther, That the Secretary shall be
authorized to bear an amount not to exceed one-half of the costs of the
land, easements, or rights-of-way acquired or to be acquired by the local
organization for mitigation of fish and wildlife habitat losses, and that
such acquisition is not limited to the confines of the watershed project
boundaries;

(2) assume (A) such proportionate share, as is determined by the Sec-
retary to be equitable in consideration of national needs and assistance
authorized for similar purposes under other Federal programs, of the
costs of installing any works of improvement, involving Federal assistance
(excluding engineering cc}sts), which is applicable to the agricultural
phases of the conservation, development, utilization, and disposal of water
or for fish and wildlife development, recreational development, ground
water recharge, water quality management, or the conservation and
proper utilization of land: Prtided, That works of improvement for water
quality management shall consist primarily of water storage capacity in
reservoirs for regulation of streamflow, except that any such storage and
water releases shll not be provided as a substitute for adequate treatment
or other methods of controlling waste at the source, and shall be con-
sistent with standards and regulations adopted by the Water Resources
Council on Federal cost shlaring for water quality management, and (B)
all of the cost of installing any portion of such works applicable to other
purposes except that any part of the construction cost (including engi-
neering costs) applicable to flood prevention and features relating thereto
shall be borne by the Federal Government and paid for by the Secretary
out of funds appropriated for the purposes of this Act: Prwided, That in
addition to and without limitation on the authority of the Secretary to
make loans or advancements under section 8, the Secretaq may pay for
any storage of water for present or anticipated future demands or needs
for municipal or industrial water included in any reservoir structure con-
structed or modified undelr the provisions of this Act as hereinafter pro-
vided: Prwided flrther, That the cost of water storage to meet future
demands may not exceed 30 per centum of the total estimated cost of
such reservoir structure ar~dthe local organization shall give reasonable
assurances, and there is evidence, that such demands for the use of such
storage will be made within~a period of time which will permit repayment
within the life of the reservoir structure of the cost of such storage:
Prwidedfurther, That the Secretary shall determine prior to initiation of
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construction or modification of any reservoir structure including such
water supply storage that there are adequate assurances by the local or-
ganization or by art agency of the State having authority to give such
assurances, that the Secretary will be reimbursed the cost of water supply
storage for anticipated future demands, and that the local organization
will pay not less than 50 per centum of the cost of storage for present
water supply demands: And prwtied flrther, That the cost to be borne
by the local organimtion for anticipated future demands may be repaid
within the life of the reservoir structure but in no event to exceed fifty
years after the reservoir structure is first used for the storage of water
for anticipated future water supply demands, except that (1) no reim-
bursement of the cost of such water supply storage for anticipated future
demands need be made until such supply is first used, and (2) no interest
shall be charged on the cost of such water-supply storage for anticipated
future demands until such supply is first used, but in no case shall the
interest-free period exceed ten years. The interest rate used for purposes
of computing the interest on the unpaid balance shall be determined in
accordance with the provisions of section 8;

(3) make arrangements satisfactory to the Secretiry for defmying costs
of operating and maintaining such works of improvement, in accordance
with regulations presented by the Secretary of Agriculture;

(4) acquire, or provide assurance that landowners or water users have
acquired, such water rights, pursuant to State law, as may be needed in
the installation and operation of the work of improvement;

(5) obtain agreements to carry out recommended soil conservation
measures and proper farm plans from owners of not less than 50 per
centum of the land situated in the drainage area above each retention
reservoir to be installed with Federal assis~nce; and

(6) submit a plan of repayment satisfactory to the Secretary for any
loan or advancement made under the provisions of section 8. (68 Stat.
667; $ 1, Act of August 7, 1956, 70 Stat. 1088; $ 1, Act of September
2, 1958, 72 Swt. 1605; Act of June 29, 1960, 74 Stat. 254; $$103 (l),
(2), 104, Act of September 27, 1962, 76 Smt. 608; $201 (d}(~, Act of
August 30, 1972, 86 Stat. 668; $1512 (d), Act of December 22, 1981,
95 Stat. 1333; 16 U.S.C. $ 1004)

EXPLANATORYNOT=

1981 Amadment. Section 1512(d) of the
Act of December 22, 1981 (Pubhc hw 97–
98,95 Stat. 1333) amended section 4 by add-
~g the provti authorizing the SecretaV to
bear an amount not to exceed one-half of the
costs of the land, easements, or rights-f-way
acquired or to be acquired by the local or-
ganimtion for mitigation of fish and wildlife
habitat 10SSCSand directing that such acqui-
sitions are not limited to the confines of the
watershed project boundaries. The 1981 Act
does not appear herein.

1972 Amendmenk Section 201, subsections
(d) through (~, of the Act of August 30,1972
(Pubtic hw 92-419, 86 Stit. 668) amended
section 4 by inserting in paragraph (1) after
“without cost to the Federal government” the
words “from fuds appropriated for the pur-
poses of this Act”; substituting in para~ph
(2) (A) “fish and wild~ife development, rec-
reational development, ground water re-
charge, water quality management, or the
conservation and proper utitimtion of land’,
for “fish and wildlife or recreational devel-
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Opment” ~d.ad~ng the ~ter q~afity-n-
agement PrOVISO)and, by revlsmg the text and
changing the phraseology of paragraph
(2)(B), authorizing payment for water storage
for present demands, inserting at the end of
the first proviso “as hereimfter providd’,
substituting provisions regard]ng the Secre-
tiry’s determination of adequate assurances
by the local agency or by an agency of the
State having authority to give such assurances
that the Secretary will be reimbursed the cost
of water supply storage for anticipated future

demands, and that the 1=1 organization will
pay not less than 50 per centum of the cost
of storage for present water supply demands,
for provisions respecting the giving of rea-
somble assurances by the local organization
of repayment of cost of such water supply stor-
age for anticipated future demands, and SU~
stituting permissive provisions for repayment
of cost for anticipated future demands within
life of the reservoir structure for former tnan-
datory provisions. The 1972 Act does not ap
pear herein.

Pages 1168-1169

See. 5. [Works of improvement plan-Reimbursement for engineering
services-Limits on Federal constrution-Plan submission—presiden-
tid re~ations.]—(1) At such time as the Secretary and the interested local
organization have agreed on a plan for works of improvement, and the
Secretary has determined that the benefits exceed the costs, and the local
organization hqs met the requirements for participation in mrrying out the
works of improvement as set forth in section 4, the local organization may
secure engineering and other services, including the design, preparation of
contracts and specifications, awarding of contracts, and supervision of con-
struction, in connection with such works of improvement, by repining or
employing a professional engineer or engineers satisfactory to the Secretary
or may request the Secretiry to provide such services: Prmtied, That if the
local organization elects to ‘employ a professional engineer or engineers,
the Secreury shall reimburse the local organization for the costs of such
engineering and other services secured by the local organization as are
properly chargeable to such works of improvement in an amount not to
exceed the amount agreed upon in the plan for works of improvement or
any modification thereofi Pr(wtied further, That the Secre@ry may advance
such amounts as maybe necessary to pay for such services, but such advances
with respect to any works of improvement shall not exceed 5 per centum
of the estimated instalbtion cost of such works.

(2) [Federd construction-Requ~t by 10cd orga~~ation.]_E~cept a5
to the installation of works oif improvement on Federal lands, the Secretary
shall not construct or enter into any contract for the construction of any
structure: Prtided, That, if requested to do so by the local organization,
the Secretary may enter into contracts for the construction of structures.

(3) [Transmission of -tin plans to @ngress.]-Whenever the esti-
mated Federal contribution to the construction costs of works of improve-
ments in the plan fof any watershed or subwatershed area shall exceed
$5,000,000 or the works of improvement include any structure having a
total capacity in excess of twenty-five hundred acre-feet, the Secretary shall
transmit a copy of the plan :~nd the justification therefor to the Congress
through the President.

(4) [Transmission of certain plans and reeommen&tions to tin-
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~ess.]—Any plans for works of improvement involving an estimated Fed-
eral contribution to construction costs in excess of $5,000,000 or including
any structure having a total capacity in excess of twenty-five hundred acre-
feet (a) which includes works of improvement for reclamation or irrigation,
or which affects public or other lands or wildlife under the jurisdiction of
the Secretary of the Interior,@) which includes Federal assistance for good-
water detention structures, (c) which includes features which may affect the
public health, or (d) which includes measures for control or abatement of
water pollution, shall be submitted to the Secretary of the Interior, the
Secretary of the Army, the Secretary of Health and Human Services, or
the Administrator of the Environmental Protection Agency, respectively,
for his views and recommendations at least thirty days prior to transmission
of the plan to the Congress through the President. The views and rec-
ommendations of the Secretary of the Interior, the Secretary of the Army,
the Secretary of Health and Human Services, and the Administrator of the
Environmental Protection Agency, if received by the Secretary prior to the
expiration of the above thirty-day period, shall accompany the plan trans-
mitted by the Secretary to the Congress through the President.

(5) [Rules and regulations.]-Prior to any Federal participation in the
works of improvement under this Act, the President shall issue such rules
and regulations as he deems necessary or desirable to carry out the purposes
of this Act, and to assure the coordination of the work authorized under
this Act and related work of other agencies, including the Department of
the Interior and the Department of the Army. (68 Stat. 66T; Act of July
19, 1956,70 Stat. 580; $ 1(O, Act of August 7, 1956, 70 Stat. 1089; ~ 105,
Act of September 27, 1962, 76 Stat. 609; Act of June 27, 1968, 82 Stat.
250; $ 201(g), Act of August 30, 1972, 86 Stat. 669; ~ 1506(b), (c), Act of
September 29, 1977, 91 Stat. 1022; $ 509(b), Act of October 17, 1979, 93
Stat. 695; $ 1512(e), (Q, Act of December 22, 1981,95 Stat. 1333; 16 U.S.C.
g 1005)

EXPMNATORY NOTES

1981 Amendment. Section 1512 of the Act for “floodwater”; adding the provisions re-
ef December 22, 1981 (Pubhc bw 97–98, 95 garding features which may affect public
Stat. 1333) amended section 5 by substituting K=lth and measures for control or abatement
“$5,000,000” for “$1,000,000” in clauses (3) of water pollution; and by requiring submis
and (4). The 1981 Act does not appear herein. sion of phns to the Secretary of Health, Ed-

1977 Amendment. Section 1506 of the Act ucation, and Welfare, or the Administrator of
of September 29, 1977 (Pubfic Law 95–113, the Environmental Protection Agency, and
91 Stat. 1022) amended section 5 by substi- transmittal of the views and recommendations
tuting “$1,000,000” for “$250,000” in of such officials to the Congress. The 1972
clauses (3) and (4). The 1977 Act does not Act does not appear herein.
appear herein. 1968 Amendment. The Act of June 27,

1972 Amendment. Section 201(g) of the 1968 (Public Law 90-361, 82 Stat. 250)
Act of August 30, 1972 (Public Law 92-419, amended subsection (2) by adding the proviso
86 Smt. 669) amended section 5 by: substi- as it appears in the text. The 1968 Act does
tuting “works of improvement for reclama- not appear herein. For legislative history of
tion or irrigation” for “reclamation or the 1968 Act, see H.R. Rept. No. 1539 and
irrigation works”; substituting ‘ ‘goodwater” S. Rept. No. 1125 on S. 2276.
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Pages 1170-1171

See. 8. [Loans for financing loed share of costs and repayment-Maxi-
mum amount.]—The Secretary is authorized to make loans or advance-
ments (a) to local organizations to finance the local share of costs of carrying
out works of improvement provided for in this Act, and @) to State and
local agencies to finance the Ioeal share of costs of carrying out works of
improvement (as defined in section 2 of this Act) in connection with the
eleven watershed improvement programs authorized by section 13 of the
Act of December 22, 1944 (58 Stat. 887), as amended and supplemented:
Prwided, That the works of improvement in connection with said eleven
watershed improvement pro{~ams shall be integral parts of watershed or
subwatershed work plans agreed upon by the Secretary of Agriculture and
the concerned State and local agencies. Such loans or advancements shall
be made under contracts or agreements which will provide, under such
terms and conditions as the Secretary deems appropriate, for the repayment
thereof in not more than fifty years from the date when the principal ben-
efits of the works of improvement first become available, with interest at
the average rate, as determined by the Secretary of the Treasury, payable
by the Treasury upon its marketable public obligations outstanding at the
beginning of the fiscal year in which the loan or advancement is made,
which are neither due nor callable for redemption for fifteen years from
date of issue. With respect to any single plan for works of improvement,
the amount of any such loan or advancement shall not exceed $10,000,000.
(Added by $ l(g), Act of August 7, 1956, 70 Stat. 1090; $2, Act of May
13, 1960, 74 Stat. 131; $1508, Act of September 29, 1977, 91 Stat. 1022;
16 U.S.C. $ 1006a)

EXPLANATORYNOTE

1977 Amendment. Section 1508 o]Fthe Act tuting “$10,000,000” for “five million dol-
of September 29, 1977 (Public Law 95-113, lars” in the last sentence. The 1977 Act does
91 Sat. 1022) amended section 8 by substi- not appear herein.
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Pages 1174-1175

[S-. 1. Sablne Wver Compact+onsent of Congress.]-The consent
of the Congress is hereby given to the interstate compact relating to the
waters of the Sablne River and its tributaries authorized by the Act of
November 1, 1951 (Public Law Numbered 252, Eighty-second Congress,
first session), which was signed by the representatives for the States of
Louisti and Texas and approved by the representative of the United
S@tes, at Logansport, Louisiana, on January 26, 1953, and thereafter ra-
tified, and approved by the Legislatures of the States of Louisiana and
Texas, which compact reads as follows:

SABINE RIVER COMPACT

The State of Texas and the State of Louisiana, parties si~tory to this
Compact (hereinafter referred to as “Texas” and “Louisiana”, respectively,
or individually as a “State”, or collectively as the “States’ ‘), having resolved
to conclude a compact with respect to the waters of the Sabine River, and
having appointed representatives as follows:

For Texas: HENRY L. WOODWORTH, Interstate Compact Com-
missioner for Texas; and JOHN W. SIMMONS, President of the Sabine
River Authority of Texas;

For Louisiana: ROY T. SESSUMS, Director of the Department of Pub-
lic Works of the State of Louisiana;

and consent to negotiate and enter into the said Compact having been
granted by Act of Congress of the United States approved November 1,
1951 (Public Law No. 252; 82nd Congress, First Session), and pursuant
thereto the President having desi~ated Louis W. Prentiss as the repre-
sentative of the United States, the said representatives for Texas and Lou-
isiana, after negotiations participated in by the representative of the United
States, have for such Compact agreed upon Articles as hereinafter set forth.
The major purposes of this Compact are to provide for an equitable ap
portionment between the S@tes of Louisiana and Texas of the waters of
the Sabine River and its tributaries, thereby removing the causes of present
and future controversy between the States over the conservation and uti-
lization of said waters; to encourage the development, conservation and
utilization of the water resources of the Sabine River and its tributaries;
and to establish a basis for cooperative planning and action by the States
for the construction, operation and maintenance of projects for water con-
servation and utilization purposes on that reach of the Sabine River touch-
ing both States, and for apportionment of the benefits therefrom.

ARTICLE I

As used in this Compact:
* * * * *
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EXPLANATORYNOTE

1977Amendment. Section 1 of tihe Act of
July 23, 1977 (Public hw 95-71, 91 Stat.
281) amended the preamble by deleting its
last paragraph, which stated “It is rt;cognized
that pollution abatement and salt water intru-
sion are problems which are of conct:rn to the
States of Louisiana and Tern, but inasmuch
as this Compact is hmited to the equimble ap
portionment of the waters of the Sakine River

and its tributaries between the States of Lou-
isiana and Te-, Wls Compact does not un-
dertake the solution of these problems.”
Section 2 of the Act reserved the right to
amend or repeal section 1 of the Act. The
1977 Act does not appear herein. For legis-
lative history of the 1977 Act, see H.R. Rept.
No. 277on H.R. 1551andS.Rept.No. 3190.
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AINSWORTH, LAVACA FLATS, MIRAGE FLATS EXTENSION,
AND O’NEILL UNITS, MISSOURI RIVER BASIN PROJECT

Page 1186

[S-. 1. Missouri River Bmin proj~—Reauthorization.]—

* * * * *

NOTm OF OPINIONS

Ainaworth unit, just mmpenaation 1
O’NeW uni~ NEPA compliance 2

L Alnswofi uni~ just compensation
No Fifth Amendment right to just com-

pensation arises when an easement is exer-
cised pursuant to the Canal Act of 1890 (23
Stat. 371, 391, 43 U.S.C. $ 945). The sole
right to compensation in this instance arises
from the statutory authori~tion of section 1
of the Act of October 4, 1966 (80 Stat. 873,
43 U.S.C. ~ 945a). As the latter Act does not
include a provision for interest, no interest
my ~ assessed on that portion of the verdict
and Judgment awarded for the taking, by the
Bureau of Reclamation, of land subject to the
Canal Act in connection with the construction
of the Ainsworth Canal. United Statesv. 106.64
Acres of Land, 264 F. Supp. 199 (D. Neb.
1967).

2.’ O’Neill unit, NEPA compH~
In preparing an environmental impact

statement as required by section 102 of the
National Environmental Pohcy Act the dis-
cussion of environmental effata need not be
exhaustive, but need only provide su~cient
information for a reasoned choice of alter-
natives. The Act does not require that “each
problem be documented from every angle to
explore its every potential for good or ill:’
Rather, in determining whether an agency
has complied with section 102, the rule of rea-
son should govern. Neverfieless, both the
“Flrsal Environmental Smtement” and the
subsequent Find Environmental Statement
Supplement for the O’Neill Unit, Lower
Niobrara Division of the Pick-Sloan Missouri
Basin Projwt, were held to comply inad~
quately with the requirements of the Act with
regard to several aspeets of the Unit’s effect
on tie environment. Save the Nwbrara Rivm

Ass&tion v. Andw, 483 F. Supp. 844 (D.
Neb. 1979).

B-use it is the essence of the National
tivironmental Policy Act that the requisite
detailed stitement gather in one place a dis-
cussion of the relative environmental impacts
of alternatives, in reviewing the adequacy of
the environment impa~ statement for the
O’Neill Unit, Lower Niobrara Division of the
Pick-Sloan Missouri Basin Program, only the
dmument actually entitled “Final Environ-
mental Statement” will be examined. No con-
sideration should be given to the Unit’s
Feasibihty Report of December 7, 1965, its
nine appendices, or the Reevaluation State
ment of April, 1971, none of which are at-
tiched to or tited in the Final Environmental
Statement. Where, however, a conclusion is
stated in a Final Environmental Statement
and the reader is then directed to another
document for data supporting the conclusion,
the document, to that extent, should be con-
sidered a part of the Statement, if it is acces-
sible to the public. Save th Niobrara River
Association v. Andms, 483 F. Supp. 844 (D.
Neb. 1979).

In preparing the “Final Environmental
S@tement” for the O’Neill Unit, Lower
Niobrara Division of the Pick-Sloan Missouri
Basin Project, the Bureau was not obligated
to provide information regarding the ec~
nomic benefits and costs of the proposed proj-
ect. Neither the National Environmental
Poliq Act nor decisioml law require this in-
formation unless, of course, it has environ-
mental implications. If, however, the
environmental impact statement does delin-
eate economic issues, they should be fully and
objectively described. Swe theNwbrara River
Association v. Andms, 483 F. Supp. 844 (D,
Neb. 1979).
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WATERFOWL MANAGEMENT, CENTRAL VALLEY PROJECT

Page 1192

Sec. 6. [Contracts for water with public organizations for waterfowl
purposes-Nonreimbursable basis—Obligations of contracting public
organizations-Rights revert to Secretary in case of default—Covenanta
restricting use of lands.]—The Secretary of the Interior is authorized to
contract for the delivery of water to public organizations or agencies for
use within the boundaries of such or~nizations or agencies for waterfowl
purposes in the Grasslands area of the San Joaquin Valley. If and when
available, such water shall b(e delivered from the Central Valley project to
the contracting entity, and the cost of furnishing the water shall not be
reimbursable or returnable under the Federal reclamation laws: Prwided,
That, in order for the delivery of such water to continue on a nonreim-
bursable or nonreturnable basis—

(a) the public organi~ations or agencies contracting with the Secretary
of the Interior, excluding the State of California, shall deliver annually
to the United States Fish and Wildlife Service (hereinafter referred to as
the ‘Service’), at no cost to the United States, not less than three thousand
five hundred acre-feet of water during the period October 1 through
November 30, inclusive, and not less than four thousand acre-feet of
water during the period May 1 through September 30, inclusive, if avail-
able: Prwtied, That such amounts of water and times of delivery may be
changed upon approval of the Secretary of the Interior;

(b) the public organizations or agencies, excluding the State of Cali-
fornia, shall construct, operate, and maintain any water conveyance fa-
cilities necessary to deliver the water referred to in section 6(a) of this
Act to a point or points within the boundaries of such public organization
or agency as designated by tie Service, or to such points as may be
mutually agreed upon by the public organization or agency and the Ser-
vice. The Service shall be responsible for delivering the water from such
point or points to appropriate locations within lands under itsjurisdiction;

(c) any contract enterecl into by the Secretary of the Interior and any
public organization or agiency pursuant to this Act shall provide that in
the event the public organization or agency for any reason fails to carry
out the obligations impos~ed upon it by said contract or by this Act, the
rights of use of any facilities referred to in subsection (b), and the rights
to all water contracted for by the or~nization or agency pursuant to this
Act shall revert to the Secretary of the Interior for migratory waterfowl
purposes in accordance with the laws of the State of California; and

(d) in accordance with existing or future contracts, the use of lands
located within the boundaries of the public organizations or agencies shall
be restricted by covenants requiring that such lands be used only for the
purpose of waterfowl andl wildlife habitat conservation or other uses as
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may be mutually agreed upon by the public organizations or agencies and
the Service. (68 Stat. 880; Act of November 8, 1978, 92 Stat. 3115; 16
U.S.C. $ 695i)

* * * * *

Sm. 8. [Smretary authorized to negotiate contract amendments.]-The
Secretary is hereby authorized to negotiate amendments to existing con-
tracts to conform said contracts to the provisions of this Act. (Added by
Act of November 8, 1978, 92 Stat. 3116; 16 U.S.C. $ 695j-1)

EXPMNATORY NOT=

1978 Amendmen& Section 10 of the Act of December 3, 1980 (Public hw 96-495, 94
of November 8, 1978 (Public hw 95–616. Smt. 2581) authorizes the Secretirv of the
92 Sat. 31 15) amended ~he Act of August 27;
1954 by deleting the hst sentence of section
6 and inserting in lieu thereof the language
that appears above and by adding a new sec-
tion 8. Extracts from the 1978 Act, includlng
section 10, appear in Volume IV in chron~
logical order.

Cross Reference, Submn Marsh. The Act

Interior to enter into a cooperativ~ agree-
ment with the State of California to provide
for mitigation of the adverse effects of the
Central Valley project on the fish and wildhfe
resources of the Suisun Marsh, and provides
for payment of the Federal share of the costs
of the cooperative agreement. The 1980 Act
apvms in Volume IV in chronolo~cal order.
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PALO VERDE DIVERSION DAM

Page 1210

*.2. [Contract with Palc~ Verde Irrigation Distn~—Right of Distrid
to install powerplant at diversion dam under license from the Federal
Energy Re@atory Commission.]—

* * * * *

(c) to accept title to said &m, appurtenant works, lands, and interests in
land upon payment by the district (which payment shall be made over a
period of not more than fifty years) of the sum of $1,175,000, and upon
repayment of any loan made pursuant to section 4, clause (c), of this Act;

(d) notwithstanding any provision of the Federal Power Act (16 U.S.C.
792 et seq.), to the contrary, the Palo Verde Irrigation District, California,
shall have the exclusive right to utilize said dam, appurtenant works, lands,
and interests in land for the development, generation, transmission, and
disposal of electric power and energy pursuant to a license from the Federal
Energy Regulatory Commission under part I of the Federal Power Act:
Prtided, That if the Palo Verde Irrigation District, California, after the
date of enactment of this subsection shall notify the Secretary of the Interior
that it relinquishes the right granted in this subsection there shall be and
is hereby reserved to the United States or there shall be made available to
it, as the case may require, the exclusive right to utilize, without cost to it,
said dam, appurtenant works, lands, and interests in land for such devel-
opment, generation, and transmission of electric power and ener~ as may
hereafter be authorized by law: Prmtiedfurther, That in the event it becomes
practicable for the United States to develop hydroelectric energy at this
site, the division of such energy between the United States and the district
shall be a matter of negotiation prior to construction of any powerplant.
(68 Stat. 1045; Act of August 14, 1981,95 Stat. 945).

:EXPMNATORY NOTE

1981 AmendmenL The Act of August 14, :~l~t at the diversion dam pursuant to a
1981 (Public Law 97-41, 95 Stat. 945) hcense from the Federal EnerW Reguhto~
amended subsection (c) and added a new sub Commission under part I of the Federal
section (d) to grant the Palo Verde I]rn~tion Power Act. The 1981 Act appears in Volume
District the exclusive right to insmll a pow- IV in chronolo~cal order.
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LEASE OF PUBLIC LAND FOR PUBLIC WORK

Page 1214

[See. 1. fiblic lands—Permits, leases, etc.]—

* * * * *

EXPLANATORYNOTE

LItited RepeaL Section 706(a) of the Fed- righ~of-way over, upon, under, and through
eml Land Pohcy and Management Act of the public lands and lands in the National For-
1976 (Act of October 21, 1976, Public Law est System. Extracts from the 1976 Act, in-
94–579, 90 Stat. 2793) repealed section 1 of eluding section 706(a), appear in Volume IV
this Act insofar as it applies to the issuance of in chronological order.
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DISTRIBUTION SYSTEM LOANS ACT

Pages 1218-1220

[Sec. 1. Irrigation distribution and drainage systems.]—Distribution
and drainage systems authorized to be constructed under the Federal rec-
lamation laws may, in lieu of construction by the Secretary of the Interior
(~efe~red to in this Act as the ‘Secretary’), be constructed by irrigation
dlstncts or other public agencies according to plans and specifications ap-
proved by the Secretary as provided in this Act. The drainage systems
referred to in this Act are those required for collection and removal of
excess irrigation water, either on or below the surface of the ground and
do not include enlargement or alteration of existing waterways for disp~
sition of natural runoff. (69 Stat. 244; Act of October 13, 1972, 86 Stat.
804; 43 U.S.C. $ 421a)

S=. 2. [Loans for constmtion.]— To assist financially in the construc-
tion of the aforesaid local distribution and drainage systems by irrigation
districts and other public agencies the Secretary is authorized, on appli-
cation therefor by such irrigation districts or other public agencies, to make
funds available on a loan basis from moneys appropriated for the construc-
tion of such distribution and drainage systems to any irrigation district or
other public agency in an amount equal to the estimated construction cost
of such system, contingent upon a finding by the Secretary that the loan
can be returned to the United States in accordance with the general re-
payment provisions of sections 2(d) and 9(d) of the Reclamation Project Act
of August 4, 1939, and upon a showing that such district or agency already
holds or can acquire all lands and interests in land (except public and other
lands or interests in land owmled by the United States which are within the
administrative jurisdiction of the Secre~ry and subject to disposition by
him) necessary for the construction, operation, and maintenance of the
project. The Secretary shall, upon approval of a loan, including any loan
for a distribution and drainage system receiving water from the San Luis
unit, Central Valley project, authorized by the Act ofJune 3, 1960 (74 Stat.
156), enter into a repayment contract which includes such provisions as the
Secretary shall deem necessary and proper to provide assurance of prompt
repayment of the loan within not to exceed forty years plus a development
period not to exceed ten years. The term “irrigation district or other public
agency” shall for the purposes of this Act mean any conservancy district,
irrigation district, water users’ organization, or other organization, which
is organized under State law and which has capacity to enter into contracts
with the United States pursuant to the Federal reclamation laws. (69 Stat.
245; Act of October 13, 1972, 86 Stat. 804; 43 U.S.C. $ 421b)

W. 3. [Condtions to Ioans—Use of lands.]—The Secretary shall re-
quire, as conditions to any such loan, that the borrower contribute in money
or materials, labor, lands or interests in land, computed at their reasonable
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value, a portion not in excess of 10 per centum, of the construction cost
of the distribution and drainage system (including all costs of acquiring
lands and interests in land), that the plans for the system be in accord with
sound engineering practices and be such as will achieve the purposes for
which the system was authorized, and that the borrower agree to account
in full in regard to all disbursements of borrowed funds and to return at
once for application toward amortization of the loan all funds which are
not expended in the construction of the distribution and drainage system.
Every organization contracting for repayment of a loan under this Act shall
operate and maintain its distribution and drainage works in conformity
with reasonable contractual requirements determined to be appropriate for
the protection of the United States. The Secretary is hereby authorized to
reconvey to borrowers all lands or interests in lands and distribution works
transferred to the United States under the provisions of this Act: Prwided,
That any reconveyance shall be upon the condition that the repayment
contract of the borrower be amended to include such provisions as the
Secretary shall deem necessary or proper to provide assurance of and se-
curity for prompt repayment of the loan. The head of any department or
agency of the Government within whose administrative jurisdiction are
lands owned by the United States the use of which is reasonably necessary
for the construction, operation, and maintenance of distribution and drain-
age works under this Act may grant to a borrower or prospective borrower
under this Act revocable permission for the use thereof in like manner as
under the Acts of March 3, 1891, sections 18 to 21 (26 Stat. 1101), as
amended (43 U.S.C. 946-949), January 21, 1895 (28 Stat. 635), as amended
(43 U.S.C. 956), February 15, 1901 (31 Stat. 790), as amended (16 U.S.C.
79, 522; 43 U.S.C. 959), February 1, 1905 (33 Stat. 628; 16 U.S.C. 524),
March 1, 1921 (41 Stat. 1194; 43 U.S.C. 950), May 9, 1941 (55 Stat. 183;
43 U.S.C. 931a), July 24, 1946, section 7 (60 Stat. 643), as amended (43
U.S.C. 931 b), May 31, 1947 (61 Stat. 124; 38 U.S.C. 1ii), February 5, 1948
(62 Stat. 17; 25 U.S.C. 323-328), or September 3, 1954 (68 Stat. 1146; 43
U.S.C. 93 lc-93 id), or any other similar Act which is applicable to the lands
involved: Prwided, That no such permission shall be granted in the case of
lands being administered for national park, natioml monument, or wildlife
purposes. (69 Stat. 245; Act of May 14, 1956, 70 Stat. 155; Act of October
13, 1972, 86 Stat. 804; 43 U.S.C. $ 421c)

See. 4. [Reehunation laws.]—Except as herein otherwise provided, the
provisions of the Federal reclamation laws, and Acts amendatory thereto,
are continued in full force and effect. (69 Stat, 245; 43 U.S.C. $ 421d)

Sec. 5. [Delive~ and distribution of municipal and industrial water
supplies an autiorised project purpos+Interest rate. ]—Unless other-
wise provided in the Act authorizing construction of the project, the de-
livery and distribution of municipal and industrial water supplies shall be
deemed to be an authorized project purpose under this Act, and where
appropriate, an allocation of loan funds acceptable to the Secretary shall
be made between irrigation and municipal and industrial purposes. Loan
repayment contracts shall require that the borrower pay interest on that
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portion of the unamortized l(oan obligation (including interest during con-
struction) allocated in each year to municipal and industrial purposes at the
rate provided in the Act authorizing the project, or absent such an au-
thorized rate, at a rate determined by the Secretary of the Treasury as of
the beginning of the fiscal year in which the contract, or contract amend-
ment entered into pursuant to section 6 hereof, is executed, on the basis
of the computed average interest rate payable by the Treasury upon its
outstanding marketable pubfic obligations which are neither due nor call-
able for redemption for fifte,en years from date of issue, and by adjusting
such average rate to the nearest one-eighth of 1 per centum. (86 Stat. 805;
43 U.S.C. $ 421e)

Sec. 6. [Amendment of existing contracts.]—The Secretary is hereby
authorized to negotiate amendments to existing water service and irrigation
distribution system loan contracts to conform said contracts to the provi-
sions of this Act. (86 Stat. 805; 43 U.S.C. $4219

See. 7. [Existing water rigl~ts unaffected.]-Nothing in this Act shall be
construed to repeal or limit the procedural and substantive requirements
of section 8 of the Act of June 17, 1902 (32 Stat. 388). (86 Stat. 806; 43
U.s.c.$ 421g)

See. 8. [Works to comply with existing law.]—Works financed by loans
made under this Act shall be subject to all procedural and substantive re-
quirements of the Fish and Wildlife Coordination Act (48 Stat. 401, as
amended); the Federal Water Pollution Control Act, as amended (33 U.S.C.
115 1); and the National Environmental Policy Act of 1969 (83 Stat. 852;
42 U.S.C. 4321). (86 Stat. 806; 43 U.S.C. $ 421h)

EXPMNATORY NOTm

1972 Amendment. The Act of October 13, (1972). The 1972 Act appears in Volume IV
1972 (Public Law 92–487, 86 Stiit. 804) in chronological order.
amended the Act to read as it appears in the Supplementary Provision: Applicability
text by adding sections 5, 6, 7, and 8 and of Emer@ncy Fund Act. The Act of October
rewriting sections 1, 2, and 3. Secti(on 4 re- 1, 1982 (Public Law 97-275, 96 Stat. 1185)
mained unchanged. The report of the House amended the Emergency Fund Act of 1948
Committee on Interior and Insular Affairs to make that Act applicable to all projects and
notes that “the new language eliminates the project facilities governed by Reclamation
requirement that the United States must hold law, including projects and facilities serving
title to the rightif-way required for the non- municipal and industrial purposes and proj-
struction and operation of the system, and it ects and facilities constructed with funds pro-
clarifies present hw by providing filt drain- vided under the Small Reclamation Projects

age and municipl and industrial water SUPPIY Act and the Distribution System Loans Act.
are authorized purposes of the program.” The 1982 Act appears in Volume IV in chron-
H.R. Rept. No. 1213, 92d Cong., 2d Sess, 3 ological order.

NOTES OF OPINIONS

Applicabltity 1 Uniform Relocation Assistance and Land
Appropriation eeWlngs 2 Acquisition Potieies Act 8
Gntd Arizona Project 3 Use of reclamation fund 9
tintribution by loan appficant 4
Power rates 5

1. AppKcabllity

Repayment contracts, labor standards 6 The Distribution System Loans Act, as

Title to facilities 7 amended, does not authorize the construction
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of municipal sewer systems, the municipal and
industrial water use equivalent of an agricul-
tural drainage system, as both the Act and
legislative history plainly specify that it applies
to dminage systems required “for collection
and removal of excess irrigation water.” Mem-
orandum of Assistant Solicitor Mauro to
Commissioner, Water and Power Resources
Service, February 9, 1981.

2. Appropriation c~tigs
Loan applications that individually exceed

the toti amount authorized to be appropri-
ated for construction of non-lndlan distri-
bution systems by section 309(b) of the
Colorado River Basin Project Act, 43 U.S.C.
$ 1528@), may not be approved if such ap
proval would constitute an obhgation to ex-
pend funds. Even if approval would constitute
only a preliminary action allowing the pro
posal to move forward through the contract-
ing process, Congress should be asked for
additional authority before any action leading
to commitment or obligation of funds is
taken. Memorandum of Acting Associate Sol-
icitor F~her to Commissioner of Reclamation,
March 12, 1982.

3. Central Ationa Project
Inasmuch as section 301(a) of the Colorado

River Basin Project Act authorizes the Sec-
remry to construct ‘ ‘rehted water distribu-
tion and drainage works” and the Iegisbtive
history of that Act demonstrates that Con-
gress intended to give the Secretary flexibihty
in choosing the program under which non-
Indian distribution and dminage systems for
the Central Anzom Project would be fi-
nanced and constructed, those systems may be
financed and constructed pursuant to repay-
ment contracts under section 9(d) of the Rec-
hmation Project Act of 1939 as well as loan
contracts under the Distribution System
Loans Act. Memorandum of Acting Associate
Soficitor Fisher to Commissioner of Rech-
mation, March 12, 1982.

4. ~nttibution by lo- appficant
Funds loaned under the Act may be used

to acquire existing facilities to consolidate
with loan<onstructed facilities to supply an
integrated project distribution system, and
the applicant-borrower can utilize its own
funds to acquire facihties such as wells or local
distribution works and have the cost of that
acquisition considered as a contribution, pro-
vided the same general statutory requir-
ments applicable to use of loan funds for
construction of new facilities are met. That

is, the Secretary must determine that (1) the
use to which the facilities will be put is an
authorized project purpose, (2) the phn sub
mitted by the apphcant is in accord with sound
engineering practices and will achieve the au-
thorized project purpose, (3) the purchase of
such facilities is the most economical means
of achieving the authorized project purpose,
and (4) the cost of acquiring such facilities
would be significantly less than the cost of
acquiring new facilities. Memorandum of As-
sistant Solicitor Mauro to Commissioner, De-
cember 30, 1980.

5. Powerrates
The refusalof the Bureauof Reclamation

to supplypower to the Arvin-Hlson Water
Storage District at the Bureau’s “project
rate” of 2.5 mills,a rate used primarily for
internal accounting purposes, does not con-
stitute a denial of benefits or privileges under
the Federal Reclamation laws, in violation of
the Distribution System Loans Act prior to
the 1972 amendment, because the Bureau
also denies the 2.5 mill rate to other Friant-
Kern water user organizations in whose be-
half the Government constructed section 9(d)
distribution systems with pumping features
provided. Memorandum of Assistint Solicitor
Pelz, April 24, 1975.

6. Repaymentcontra+ labor s~dards
The Bureau of Reclamation is not required

to include the labor standards established by
either the Copeland Act or the Contract
Work Hours Standards Act in Reclamation
repayment contracts executed pursuant to the
Small Reclamation Projects Act and the Dis-
tribution System Loans Act, as the latter Acts
make no provision for the application of wage
and hour standards to the work financed by
the grant or loan issued thereunder. More-
over, Copebnd Act contract provisions re-
quiring adherence to Department of hbor
regulations are intended to aid in etiorce-
ment of the Davis-Bacon Act and other stat-
utes dealing with Federally-assisted
construction that contain similar wage pro
visionsand in the enforcement of overtime
provisions of the Contract Work Hours Stan-
dards Act whenever they are applicable to
construction work. In the absence of Davis-
Bacon Act provisions or Contract Work Hour
Standards provisions there is no requirement
for inclusion of a contract provision relating
to Copebmd Act regulations. Memorandum
from Acting Associate Solicitor Davis to Com-
missioner of Recbmation, July 18, 1968.
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7. Tide to ftilties
The administrative practice of the Bureau

of Reclamation is that the 2.5 mill rate, which
is used by the Bureau as a matter I]rimarily
of internal accounting to transfer p(>wer op
emtion, maintenance and rephcement ex-
pense from the power purpose of the project
to the water purpose for cost suballocation
and repayment purposes, applies only to
power used to operate pumps that were built
as Federal facihties as part of the project,
which facilities remain property of tht: United
States in accordance with Reclamation law.
The fact that the original contract with the
Arvin-Edison Water Storage District pro-
vided, as then required by the Distribution
System Loans Act, that the Gvernment hold
title to its facihties until the loan was repaid,
does not bring Arvin-Mlson’s pumps witiln
Wls practice because the only purlmse for
granting title to the United States was to pro
vide security for the repayment of its loan. In
any event, this requirement was eliminated in
1972. Memorandum of Assistant !301icitor
Pelz, April 24, 1975.

8. Uniform Relocation Assistamlceand
Laod AcquisitionPoEciesAct

The Uniform Relocation Assistance and
Land Acquisition Policies Act of 1970 (Uni-
form Act) applies to acquisitions made by ir-
rigation districts or other public agencies for
construction of facilities financed under the
Distribution System Loans Act. It is evident

that a loan under the Distribution .System
Loans Act qualifies as Federal financial assis-
tance witiln the meaning of the Uniform Act.
Moreover, it is apparent from the overall
scheme of the Distribution System Loans Act
that loan recipients must be either irrigation
districts, which have inherent taxing author-
ity, or other public agencies which also enjoy
the power to tax and, therefore, such loan
recipients must be considered political sub
divisions, bringing them within the definition
of the term “State agency” in section 101(3)
of the Uniform Act. Memorandum of Asso-
ciate Solicitor Morthland to Commissioner of
Reclamation, June 28, 1971.

9. Use of reclamation fund
The language and Iegisbtive history of the

Act show that the reclamation fund is avail-
able for loans made thereunder. The s~tute
indimtes that loans are to be made from funds
which have been specifically appropriated for
the construction of irri~tion distribution sys-
tems authorized to be constructed under Rec-
lamation bws (43 U.S.C. $$ 421a and b). To
the extent these funds are appropriated from
the recbmation fund, it is self+vident that
they are available for the construction of ir-

riwtion distribution ystems authorizedto be
constructedunderReclamationhw, and for
loansto irrigationdistrictsandpublicagencies
under the Act. Memorandumof Associate
SolicitorWod to Commissioner,September
8, 1982.
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August 9, 1955

SEWERAGE SYSTEM, TOWN OF GLENDO

Page 1227

EXPMNATORY NOTE

Errorin tie T=t of Vol_ II. The date ExplanatoryNoteshould& ‘~uly 16,1954;’
thatappearsin the sixth line of the second rather than “July 16, 1964’.
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ALASK.4N INVESTIGATIONS

Page 1229

EXPLANATORYNOTE

Codification. This Act has been remodified
as 42 U.S.C. $$ 1962d-12, 13 and 14.

NOTE OF OPINION

1, Llmitition on appropriation
The provision in the Act of Augus{t 9, 1955

(69 Stat. 618) limiting appropriations for
water resources investi~tions in A,lasb to
$250,000 per year, does not apply to geneml
investigations and planning and resource
studies of the Alash Power Administration
which are justified under other kws, such as
the ~utna Eoject authon~tion of July 31,

1950 (64 Stat. 382), as amended the Snettis-
ham project authorimtion in section 204 of
the Flood Control Act of 1962 (76Stat.1193>
section5 of the Flood Control Act of 1944
(58 Stat.890); and the Pubficbnd Admin-
istrationActof 1961(43 U.S.C.~ 1362).Act-
ing SoEcitorWeinberg Opinion, M-36727,
March27, 1968.
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CONSENT TO NE~TIATE ARKANSAS RIVER COMPACT

Page 1230

EXPLANATORYNOTE

Error in tie Text of Vol= II. The sub OKLAHOMA]” rather than ~’STATES OF
heading under the title of this Act should be ARKANSAS AND OKLAHOMA~’.
“[STATES OF KANSAS AND
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CONSENT TO NE{~TIATE RED RIVER COMPACT

Page 1231

[Rti River-bnsent of (hn~ss to negotiation of compact.]—

* * * * *

IEXPUNATORY NOTE

Cross Reference, Red Nver timpad. The ated among the S@tes of Arkansas, kuisiana,
Act of December 22, 1980 (Pubfic hw 96- Okhhom, and Texas. The 1980 Act appears
564, 94 Stat. 3305) granted the con~nt of in Volume IV in chronolo~cal order.
Congress to the Red River Compact negoti-
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TRINITY RIVER DIVISION, CENTRAL VALLEY PROJECT

Page 1236

S=. 2. [Integration and coordination with other featires of Central
Valley projmt— Fish and wildife presentation and propagation.]—

* * * * *

NOTH OF OPINION

1. Fish and tilWife preservation
Nothing in the language, structure or leg-

islative history of the Act of August 12, 1955
indicates that the provim of section 2, re
quiring the Secretary to “adopt appropriate
measures” for fish conservation, obligates the
Secretary to select the most appropriate
schedule of water releases on the Trinity
River for fish preservation in disregard of the
effects of such releases on the Central Valley
Project generally. In tight of the principal pur-
poses of the Act—’’increasing the supply of
water avaikble for irrigation and other ben-
eficial uses in the Central Valley of California”
(section I)—Congress could not have reason-
ably intended that the Secretary consider the
question of appropriate measures for fish con-
servation in isolation from the management
practices of the Central Valley Project as a
whole. Countyo~Tnnig v. Atirus, 438 F. Supp.
1368 (E.D. Cal. 1977).

The proviso of section 2 of the Act of Au-
gust 12, 1955 directing the Secretary of In-
terior to adopt appropriate measures to
“insure the preservation” of fish does not im-
pose an absolute duty to mainmin fish pop
ulations at pre-Trinity project levels, but
merely requires that some fish life be main-
tained. The selection of appropriate preser-
vation measures is a matter of agency
discretion and must necessarily include a de-
termination of what levels of fish population
are reasonably attainable under current en-
vironmental conditions. Cwnty of Tn’nig v. An-
drus, 438 F. Supp. 1368 (E.D. Cal. 1977).

The Bureau of Reclamation, during
drought conditions, is authorized to draw-
down carryover storage at Clair Engle Lake
to a level which would still permit water re-
leases into the Trinity River sufficient to meet

the Bureau’s minimum monthly release
schedule and to comply with the specific flow
requirements of section 2 of the Act of August
12, 1955, Even though that section further
requires the Secremry “to adopt appropriate
measures to insure the preservation and prop

a~tlon of fish;’ and increased rele=s, of an
undetermined amount, could improve fish
habitat, such drawdown was neither unrea-
sonable, arbitrary nor ~pricious, as: 1) the
record plainly eswblishes a history of volun-
mry coopemtion by the Bureau with ofier
agencies to identify the causes of the decline
in fish propagation and to help remedy known
problemw 2) there is no evidence that in
reaching its decision the Bureau failed to con-
sider all relevant factors, including recom-
mendations and reports prepared by wildlife
conservation officials setting forth extensive
data on the problem; 3) none of the studies
has been able to quantify the amount of water
appropriatefor the preservation and proF-
gatlon of fish, but have shown that a number
of other problems have contributed to the de-
cline of fish population% and 4) experime-
ntation with water flows during a drought
would be extremely costly to other Central
Valley Project users. Countyof Ttinityu Andrus,
438 F. Supp. 1368 (E.D. Cal. 1977).

No private right of action arises under the
Fish and Wildlife Coordination Act of 1946.
Thus a challenge to the Bureau’s decision to
drawdown carryover storage at Clair Engle
Lake and diminish releases into the Trinity
River because of an area drought must be dis-
missed even though such action could ad-
versely affect f~h habitats in the river. County
of Ttini@ v. Andw$, 438 F. Supp. 1368 (E.D.
Cal. 1977).
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REPAYMENT CO~~TRACT, YUMA MESA DISTRICT

Pages 1239-1240

See.2.[Surveys, investigations, construction of bufldings, irrigation
The Secretary is authorized on such terms andworks and faeifitiea.]—

conditions as he deems appropriate to make drainage surveys and investi-
gations of the lands within the district, to construct drainage facilities and
works therefor, to install ad~~tional pump capacity in the Yuma Mesa Pump
Plant of not to exceed two hundred and seventy-five cubic feet per second,
to construct such buildings and irrigation works and facilities determined
by him to be appropriate in connection with the operation and maintenance
of the lands situate within the district, and to provide in the contract re-
ferred to in section 1 hereof for the performance of such work. (70 Stat.
6; $1, Act of September 25, 1970, 84 Stat. 860)

EXPLANATORYNOT=

1970 Amendment. Section 1 of the Act of
September 25, 1970 (Pubfic hw 91-408, 84
Stat. 860) amended section 2 by adding the
words “and irrigation works and facilities”
after the word “buildings”. The 1970 Act ap
pears in Volume IV in chronological order.

Supplementary ProvWzon: Water ~ty
Standards. Section 2 of the Act of September
25, 1970 (Pubfic Law 91-408, 84 Stat. 860)
provides, among other things, that the Yuma-
Mesa division shall be operated in such man-
ner that identifmble return flows of water will
not cause the Colorado River stream system
to be in violation of water quality standards
promulgated pursuant to the Water Quality
Act of 1965 (Public Law 89-234, ’79 Stat.

903). That Act amended in part the Federal
Water Pollution Control Act of 1956. The
1970 Act appears in Volume IV in chron~
logical order; the 1965 Act does not appear
herein; and the 1956 Actappears in Volume
II at page 1278. The 1965 and 1956 Acts
were substantially revised and amended by
the Federal Water Pollution Control Act
Amendments of 1972 (Act of October 18,
1972, Public Law 92-500,86 Stat. 816), often
referred to as the Clean Water Act, which are
codified at 33 U.S.C. $$1251-1266, 1281-
1297, 1311-1328, 1341-1345, and 1361-1376.
&tracts from the 1972 Amendments appear
in Volume IV in chronological order.

NOTE OF OPINION

1. Compensation for condemned lands a pro ram share of the construction and OP
In acquiring by condemnation lands witiln eration and maintenance charges for the Glla

the Yuma Mesa Irrigation and kinage D~s- Project. United States n 129.4 Acres of Lad,
trict,the United States must compensate the More or Less, 446 F. Supp. 1 (D. Ariz. 1976).
District for the loss of the assessment base for

Page 1240

See. 4. [Termination.]—Thle authority granted in section 1 of this Act
to execute said contract shall terminate on December 31, 1957, but the
contract executed on or prior to such date may be amended to include
works authorized after such &te by amendments to section 2. (70 Stat. 6;
52, Act of September 25, 1970, 84 Stat. 860)
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EXPUNATORY NOTE

1970 Amendment. Section 2 of the Act of apvars in the text. The 1970 Act appears in
September 25, 1970 (Public Law 91-408, 84 Volume IV in chronological order.
Smt. 860) amended section 4 to read as it
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1242-1243

WASHITA RIVER BASIN PROJECT

Page 1242

[S=. 1. Washita River Basin proj~, OMahoma.]—

* * * * *

EXPLANATORYNOTE

Codification Omitted. The Act of Febru- omitted from the 1976 and subsequent edl-
ary 25, 1956 (70 Stat. 28), authorizing the tions of the U.S. Code as having limited ap
Washita River Basin Project, originally was placability.
codified at 43 U.S.C. $8 615-615e but was

NOTE OF OPINION

1. NEPA compliance, herbieide appHation
A proposed major Federal action will sig-

nificantly affect the quality of human life and
thereby necessitate the fifing of an environ-
mental impact statement when reasonably ex-
pected environmental consequences would
affect a decision by the Federal agsmq con-
cerning the need for, or tBe proposecl location
or design of, the proposed Federal action. In
order to apply this test there must bean anal-
ysis of the need for the Federal proposal, the
environmental consequences which =n rea-
sonably be expected to be generated, and the
availability of alternatives to achieve the ob
jectives of the Federal proposal. Thus the De-
partment of the Interior’s proposal to apply
the herbicide 2, 4—dichlorophenoxyacetic
acid to the public water supply at the Fort

Cobb Reservoir in order to obtain data on tie
residual levels and rate of dissipation of the
herbicide in f~h and hydro-soil and to control
the growth of Eumsian watermilfoil, although
a major Federal action, does not require the
filing of an environmental impact statement
as it will not significantly affect the human
environment. The evidence demonstrates
that (1) the presence of the watermilfoil rep
resents a serious problem, (2) in the quantity
planned for application the concentration of
the herbicide in the reservoir will not exceed
the established safe tolerance for human con-
sumption as established by the ~vironmental
Protection Agency, and (3) four alternatives
to herbicide control were considered but re-
jected. Citi-s Agaiwt 2, 4-D v. Watt, 527 F.
Supp. 465 (W.D. Okla. 1981).

Pages 1242-1243

S-. Z.@) [Repayment contracts]—

* * * * *

EXPLANATORYNOTE

Supplementary Provision: Relief From
Contractile Obligations. The Act of May 18,
1968 (Public Law 90-311, 82 Stat. 125) au-
thorized the Secremry to conduct feasibility
studies in areas serving the FOSSReservoir
Master Conservancy District to determine al-
ternative water sources and methods of alle-
viating the quality and supply problems

,
associated with water stored in Foss Reservoir
and, to assist the District in developing an ad-
eq~te interim water supply, further author-
ized the Secretary to relieve the District from
existing repayment obligations and resched-
ule further payments in a satisfactory manner.
The 1968 Act appears in Volume IV in chron-
ological order.
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1242-1243 WASHITA RIVER BASIN PROJECT

NOTE OF OPINION

1. MtiQpd water supply
By authorizing the %etary of Interior to

enter into contracts to supply project water
for “municipal water supply or miscellaneous
purposes;’ seetion 9(c) of the Reclamation
Project Act of 1939 permits the sale of water
for industrial purposes from the Yellowtail
and Boysen Reservoirs of the Missouri River
Basin. It is clear that section 1~) of the Flood
Control Act of 1944 approved the disposition
of project water for industrial purposes. It is
also evident that the phr~ “municipal water
supply or miscellaneous purposes” was in-
tended to encompass industrial purposes, as
1) the Act of June 21, 1963 expressly au-

thorizes the renewal of contracts previously
made under the 1939 Act for “municipal, dm
mestic or industria~’ purposes, 2) both section
2@) of the Act of February 25, 1956 and sec-
tion 301 of the Water Supply Act of 1958
illustrate that Congress has long associated
municipal use with industrial use, and 3) Con-
gress has been made aware of the Secretary’s
ations in sel~ig project water for industrial
use under the authority of the 1939 Act and
has not objected. Environmental Define Fund,
Iw. v. Mortm, 420 F. Supp. 1037 (D. Mont.
1976), affd sub nom. Enm?mmmtil Defmse
Futi, Inc. v. Andw, 596 F.2d 848 (9th Clr.
1979).
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COLORADO RIVER STORAGE PROJECT

Pages 1248-1249

[%. 1. tilorado Nver sltorage proj~.]—

* * * *

(1) [Initial units-Wayne N. Aspinall Dam
gress and President.]—

* * * *

*

capacity—Report to Con-

*

(2)[Participating projms I—Prot40n of Rainbow Bridge National
Monument.]—To construct, operate, and maintain the following additional
reclamation projects (including power-generating and transmission facilities
related thereto), hereintiter referred to as participating projects: Central
Utah (initial phase, and the Uintah unit), San Juan-Chama (initial stage),
Emery County, Florida, Hammond, La Barge, Lyman, Navajo Indian,
Paonia (including the Minnesota unit, a dam and reservoir on Muddy Creek
just above its confluence with the North Fork of the Gunnison River, and
other necessary works), Animnas-La Plata, Dolores, Dallas Creek, West Di-
vide, San Miguel, Seedskade(:, Savery-Pot Hook, Bostwick Park, Fruithnd
Mesa, Silt and Smith Fork: Prwidedfurther, That as part of the Glen Canyon
Unit the Secretary of the Interior shall take adequate protective measures
to preclude impairment of the Rainbow Bridge National Monument. (70
Stat. 105; Act of June 13, 1~~62,76 Stat. 102; Act of September 2, 1964,
78 Stat. 852; $501, Act of September 30, 1968,82 Stat. 896; Act of October
19, 1980, 94 Stat. 2239; 43 ‘U.S.C. $ 620)

EXPMNATORY NOTm

1980 Amendment. Section 108(c) of the
Act of October 19, 1980 (Public bw 96-470,
94 Sat. 2239) amended section 1(2) by de-
leting the proviso following “Smitti Fork”.
The deleted proviso read as follows “Pro-
&ed, That construction of the Uintah unit
of the Central Utah project shall not be un-
dertaken by the Secretary until he has com-
pleted a feasibility report on such unit and
submitted such report to the Congress along
with his cerfication that, in hisjudgment, the
benefits of such unit or segment will exceed
the costs and that such unit is physi~lly and
financially feasible, and the Congress has au-
thorized the appropriation of funds for the
construction thereof l”. Extracts from the
1980 Act, including section I08(c), al?pear in
Volume IV in chronological order.

Chan& of Name. Section 7 of th{; Act of

October 3, 1980 (Public Law 96-375,94 Stat.
1507) amended section 1(1) by substituting
“Wayne N. Aspindl” for “Curecantf’. The
1980 Act appears in Volume IV in chronw
logiml order.

1968 AmendmenL Section 501(a) of the
Colorado River Msin Project Act of Septem-
ber 30, 1968 (Public Law 90-537, 82 Swt.
896) amended section 1(2) by inserting the
words “and the Uintah unit” after the word
“phase” within the parenthesis following
“Cen&al Utih”; deleting the words “Pine
River Extension” and inserting in lieu thereof
the words “Anims La-Ptata, Dolores, Daltas
Creek, West Divide, San Miguel”; and adding
the proviso after the words “Smith Fork:” re
lating to the Uintah unit which was deleted
by the 1980 Act. The 1968 Act appears in
Volume IV in chronological order.
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NOT= OF OPINIONS

Dallas Creek Projd 7
Dolores Projd 8
Excess land laws 5
Indian lands 2
Navajo Dam 6
NEPA comptianm 4
Rainbow Bridge 1
San Juan--ma Proj@ 9

1. Mlnbow Bridge
Congress has repealed the hst sentence of

section 3 of the Colorado River Storage Proj-
ect Act and the proviso of section 1(2) of that
Act, both of which are designed to protect
the Rainbow Bridge, by (1) dimllowing from
the Public Works Appropriation Act, 1961,
an appropriation to initiate construction of
facilities to protect Wlnbow Bridge National
Monument after specifically finding that the
impoundment of water in Glen Canyon Res-
ervoir would not result in any structural dam-
age to the bridge, and (2) including in the
1961 Appropriations Act and all subsequent
public works appropriations acts through
1973 a proviso prohibiting the use of funds

appropfited for the Upper Colorado Wver
Basin Fund for construction or operation of
facihties to prevent waters of Lake Powell
from entering any natioml monument. Nor
can a court order that the Glen Canyon Dam
be operated at a reduced level so that the bke
would not exceed the level at which it reaches
the outer boundary of the monument, as this
would have the effect of placing the Glen Can-
yon facilities, as related to others in the overall
system, at about one-half design capacity. To
so radically change the effectiveness of the
principal regulating reservoir would prevent
the attainment of the objectives of the Cole
rado River Compacts, the Colorado River
Storage Project Act, and the Colorado River
Basin Project Act. Ftinds of the Earth v. Arm-
strong, 485 F.2d 1 (10th Cir. 1974), cert. de-
nied, 414 U.S. 1171 (1974X accord, Badoni v.
~i~~SO~, 455 F. SUPP. 641 (D. Utah 1977),
af~d, 638 F.2d 172 (10 Cir. 1980), cert. de-
nied, 452 U.S. 954 (1981).

2. Indian lands
Although the impoundment of water in

Lake Powell by Glen Canyon Dam, which
caused the floodlng of the Bridge Canyon and
intrusion of lake waters onto Rainbow Bridge
National Monument, resulted in the drown-
ing of traditional Navajo Gods, aD incre=d
tourist presence, and denial of access to a

prayer spot now under water, the Bureau of
Reclamation’s interest in maintaining the ca-
pacity of the lake at its intended level out-
weighs the religious interest of the Indians.
In order to alleviate the complained-of in-
fringements, the storage capacity of the lake
would have to be cut in half and such reduc-
tion would limit and reduce the development
of Colorado River water supplies in Colorado,
New Mexico, Utah, and Wyoming on a per-
manent or a limited long-term basis for irri-
gation purposes, for development of mineral
and other natural resources, and for munic-
ipal and industrial water supplies. Badoni U.
H@mon, 638 F.2d 172 (lOth Cir. 1980), cert.
denied, 452 U.S. 954 (1981).

4. NEPA compliance
Where one of the spwific objectives of the

Colorado River Storage Project Act, which
authorized the Navajo Dam, is to mitigate
losses of, and improve conditions for, the
propagation of fish and wildfife, an environ-
mental impact statement prepared in connec-
tion with the installation of a powerphnt at
the Dam was imdequate where it admitted
that there would be some adverse impact on
fish and wildfife, due to fluctuations in San
Juan River flow rates, but failed to supply the
detail necessary for informed decision-mak-
ing. The Bureau cannot evade assessing the
environmental consequences of a project un-
der construction by simply deferring to the
results of future studies, as once a facility has
been completely constructed the economic
cost of any alteration may be very great, and
one of tie purposes of the National Environ-
mental Policy Act was to break the cycle of
such incremental decision-making. National
Wildlye Federation v. Andrus, 440 F. SUPP.
1245 (D.D.C. 1977).

The consideration of possible alternatives
is the linchpin of the entire environmental im-
pact statement and should involve a “rigorous
exploration and objective evaluation of the
environmental impacts of all reasonable al-
ternative actions, particularly those that
might . . . avoid some or all the adverse en-
vironmental effects.” The Bureau failed to
comply with this criteria in preparing an en-
vironmental impact statement for the instal-
lation of a 23-megawatt powerplant at the
Navajo Dam facility of the Colorado River
Storage Project to power the sprinkler irri-
gation system of the Navajo Indian Irrigation
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Project which discussed only briefly the op
tions of obtaining power from existing power
sources or using gas powered errgin<~s,and en-
tirely neglected to even mention other rea-
sonable alternatives such as 1) b,uildlng a
smaller powerplant, 2) obtining ~wer from
the uncommitted reserves stored ill the Col-
orado River Storage Project system, and 3)
debying construction pending completion of
environmental studies. Nattial wald~t~eFed-
erati u. Adrus, 440 F. Supp. 1245 (D.D.C.
1977).

Whether a final environment:d impact
statement for the Strawberry Aqueduct and
Collection System must also include an evhra-
tion, under the criteria of section 102 of the
National Environmental Policy Act, of the
Bonneville Unit or perhaps even the entire
Central Utah Project, is a mixed question of
fact and law. Whether the Strawberry system
is a unit unto itself and can stand on its own
two feet or is so intertwined with the rest of
the Bonneville Unit and the Central Utah
Project that it is but an increment of the
larger plan is essentially a fact (~uestion.
Whether the “facts” as thus found by the trial
court permit the Strawberry system to be
classified as an ~dependent “majolr Fedeml
action” is essentially a question of law. Stirra
Club v. Stamm, 507 F.2d 788 (lOtb Cir. 1974).

The Strawberry Aqueduct and Collection
System has an independent utility of its own
as a collection and conveyance system of
waters from the designated Uinta Mountain
streams for storage in the enbrged Straw-
berry Reservoir for release and u:e in the
Bonneville Basin. Such system can operate
and function separately from the remaining
unconstructed systems of the Bonneville Unit
or other units of the CentA Utah Project.
The terrnini of the Strawberry system, com-
prising the Soldier Creek Dam on the westerly
end and the Upper Stillwater Reservnir on the
easterly end, delineate a reasomble and log-
ical segment of the Bonneville Unit for di~
cussion and analysis of the environmental
impacts resulting therefrom, whlch[ remain
unchanged regardless of the syste~ns to be
constructed for delivery and use of project
waters within the Bonneville Basin. Thus, the
Strawberry system is an independent “major
Federal action” for the purposes of section
102 of the Natioml Environmental Policy Act
and the Bureau of Reckunation’s final envi-
ronment impact stitement sufficiently cov-
ered the Currant Creek Dam feature of the
Strawberry Aqueduct and Collection system

by dlscrrssing the entire Strawberry system. It
was not required to evaluate the Bonneville
Unit or the Central Utah Project. Stiwa Club
v. Stamm, 507 F.2d 788 (lOth Cir. 1974).

The environmental impact statement for
the Strawbe~ Aqueduct and Collection Sys-
tem, Bonneville Unit, Centd Utah Project,
whrch devoted over 100 pages to alternatives
to the entire Bonneville Unit plan, includlng
possible alternatives to the Currant Creek
Dam (the particubr system feature whose
construction had been challenged), provided
a good faith, objective and reasonable discus
sion of alternatives. The environmental im-
pact statement is not required to consider
alternatives whose effects cannot reasonably
be ascertained and whose implemenmtion is
deemed remote and speculative. Rather the
statement need set forth only those alterna-
tives “sufficient to permit a reasoned choice.”
Skwa Club v. Stamm, 507 F.2d 788 (lOth Cir.
1974).

The environmental impact statement for
the Strawberry Aqueduct and Collection Sys-
tem, Bonneville Unit, Central Utah Project,
was not required to contain a cost-benefit ra-
tio. The National Environmental Policy Act
requires only that’ ‘presently unquantified en-
vironmental amenities and values. . . be given

aPProPr~te considemtion in decisionrnaking
alongwrtheconomicand technicalconsider-
ations:’Thisdoesnot requirethe fixingof a
dollarfiguretoeitherenvironmen~llossesor
benefits: Sbrra Club v. Stamm, 507 F.2d 788
(lOth Cir. 1974).

Whether the ‘National Environmental Pol-
icy Act is to be retroactively applied, so that
the continuing operation of the Glen Canyon
Dam is deemed a major Federal action “sig-
nificantly affecting the quality of the human
environment” and therefore requiring an en-
vironmental impact statement is a question
which must be determined, in the first in-
stance, by the Department of the Interior, the

agencY oPemting the project. Until such de-
termination has been made or the Depart-
ment has in some formal manner indicated its
refusal to make it, the challenge to the Dam’s
continuing operation is not ripe for judicisd
consideration. Grand Canpn Dotis, Inc. v.
Walkr, 500 F.2d 588 (lOth Cir. 1974).

5. Excess land lws
Where the construction of a Federal Rec-

bunation project will partly flood out facilities
being used to supply water to private lands
served by an irrigation district, the use of Fed-
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eral project works to continue service to these
lands does not subject them to the excess land
law. Memorandum of Sohcitor to Assistant
Secretary, Land and Water Resources, Sep
tember 13, 1977, in re Dolores Project—proj-
ect repayment contract.

6. Navajo Dam
As the Colorado River Stomge Project Act

sPecifimlly authorizes only the construction
of the NavaJo dam and reservoir across the
San Juan River and the legislative history
demonstrates that Congress intended to pre-
clude the use of the dam for power purposes,
the construction of a 23-megawatt powerphnt
at the Navajo Dam to serve the sprinkler ir-

fiwtion system Of the Navajo In~I~ Irfi@-
tion Project cannot be deemed authorized
merely because (1) the Senate Committee Re-
port for the Act of September 25, 1970 states
that the Navajo Indian Irrigation Project’ ‘in-
cludes a powerplant at Navajo Dam,” where
the Act itself makes no mention of a power-
plant, (2) the dam was designed and con-
structed to allow later installation of a
powerphnt, or (3) from 1974 to 1977 Con-
gress appropriated funds for the plant, but
never statutorily authorized it. Natwnal Wild-
l~e Federatti v. Andre, 440 F. Supp. 1245
(D.D.C. 1977).

7. D~as Creek Project
As the general purpose of the Colorado

River Storage Project Act includes the de
velopment of water resources for the gener-
ation of hydroelectric power and the
authorimtion of the Dolores and Dallas Creek
projects in section 1 of the Act provides that
such projects are to include power generating
and transmission facilities related thereto, no
further authorization is required for the con-
struction of hydroelectric facilities at McPhee
Dam (Dolores Project) and Ridgway Dam
(Dallas Creek Project). Memorandum of A*
sociate Solicitor Little to Commissioner,
Water and power Resources Service, July 3,
1980.

8. Dolores Project
As the general purpose of the Colorado

River Storage Project Act includes the de-
velopment of water resources for the gener-
ation of hydroelectric power and the
authorization of the Dolores and Dalhs Creek
projects in section 1 of the Act provides that
such projects are to include power generating
and transmission facilities related thereto, no
further authorization is required for the con-
struction of hydroelectric facihties at McPhee

Dam (Dolores Project) and Rldgway Dam
(Dallas Creek Project). Memorandum of As-
sociate Solicitor Little to Commissioner,
Water and Power Resources Service, July 3,
1980.

9. San Juan~ma Project
The fact that the Act of March 26, 1964

authorized permanent storage at Cochiti Res-
ervoir of 50,000 acre feet of San Juan-Charna
water, plus annual additions sufficient to off-
set evaporation, for recreation, fish and wild-
life purposes, combined with the fact that
section 1401 of the Reclamation Develop
ment Act of 1974 aufiorizes the release of
water from Heron Reservoir to provide up to
50,000 acre feet plus evaporation loss an-
nually to Elephant Butte for a recreation pool,
does not demonstrate that storage at Nephant
Butte is prohibhed absent express Congre&
sional authorization. Storage at Elephant
Butte for purposes which are Congressionally
authorized and which constitute beneficial
uses under State law would not violate the
provisions of the Colorado River Storage
Project Act and the Act of June 13, 1962.
Rather, the Act of March 26, 1964 and sec-
tion 1401 of the Reclamation Development
Act were passed in order to provide author-
ization because water was to be releawd with-
out a contract as required by section 11 of the
Act of June 13, 1962 and to be used solely
for recreational purposes. It cannot be in-
ferred from these statutes that water received
by contract purchasers is not to be stored at
Elephant Butte for municipal, industrid, or
irrigation purposes. Jkadla Apache Ttibe v.
United States, 657 F.2d 1126 (lOth Cir. 1981).

Because Congress has used both the term
“municipal” and the term “recreational” with
regard to the purposes for which water from
the SanJuan-Chama Project maybe used, and
as these terms have distinct meanings, the
mere fact that excess water is to be stored at
the Elephant Butte Re=rvoir for recreatioml
purposes by the City of Albuquerque does not
transform a recreational use into a municipal
use. Considering that, under the Colorado
River Storage Project Act, recreation use is
only incidental to municipal use, recreation,
whether provided by Albuquerque or other-
wise, could not justifiably constitute the only
use of a large amount of San Juan-Chama
water. Jicatilla Apache Ttibe v. United States,
657 F.2d 1126 (IOth Cir. 1981).

It is clear from sections 1 and 8 the Col~
rado River Storage Project Act and sections
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1 and 8 of the Act ofJune 13, 1962 that the of the Colorado River Storage Project Act
principal uses for San Juan-Chain@ Project and the Act of June 13, 1962, which make
water are for irrigation, municipal, industrial, recreatioml use only incidental to the primary
and domestic purposes, and all other uses, in- purposes of municipal, industrial, and irri-
cluding recreation and fish and wildlife, are gation uses, override conflicting authority in
merely incidental. Thus, the storage in the section 301 (b). Jicadla Apache T&e v. United
Elephant Butte Reservoir of water purchased States, 657 F.2d 1126 (lOth Cir. 1981).
by Albuquerque from the Heron Reservoir is Assumkg that the Federal Water Project
prohibited where the sole purpose is for rec- Recreation Act, which authorizes considera-
reational use even assuming such storage tion of opportunities for recreation and wild-
would be permitted under the law of New life enhancement, applies to San Juan4hama
Mexico. Jicadla Apache Ttibe u. United States, Project water, nothing in the statute author-
657 F.2d 1126 (lOth Clr. 1981). izes stomge solely for recreational purposes.

Nothing in section 301(b) of the Water Sup The statute does not suggest ~at the specific
ply Act of 1958 suggests that a municipality, limitations of the Colorado River Storage
such as the City of Albuquerque, may ptace, Project Act and the Act of June 13, 1962,
solely for recreational purposes, th[e excess which make recreational use only incidenul
water it receives from the Heron Reservoir, to irri~tion, municipal, and industrial use,
San Juan-Chama Project, into storage in the should be ignored in favor of recrmtion or
Elephant Butte Reservoir. Even if the statute wildlife. Jtitilla Apache Ttibe v. United States,
is read to permit storage by a municipality for 657 F.2d 1126 (lOth Cir. 1981).
any purpose, the specific terms and conditions

Pages 1249-1250

~. 2. [Planning reports-. Priority-Reports to States, President, and
Congress.]-In carrying out further investigations of projects under tie
Federal reclamation laws in the Upper Colorado River Basin, the Secretary
shall give priority to completion of planning reports on the Gooseberry,
figle Divide, Bluestone, Battlt:ment Mesa, Grand Mesa, Yellow Jacket, Bas-
alt Middle Park (including the Troublesome, Rabbit Ear, and Azure units), .
Upper Gunnison (including the fist River, Ohio Creek, and Tomichi Creek
units), Lower Yampa (including the Juniper and Great Northern units),
Upper Yampa (including the Hayden Mesa, Wessels, and Toponas units)
and Sublette (including a diversion of water from the Green River to the
North Platte River Basin in Wyoming), Ute Ind~n unit of the Central Utah
Project, San Juan County (Utah), Price River, Grand County (Utah), Gray
Canyon, and Juniper (Utah) participating projects: Prmtied, That the pk-
ning report for the Ute Indian unit of the Central Utah participating project
shall be completed on or beforle December 31, 1974, to enable the United
States of America to meet the commitments heretofore made to the Ute
Indian Tribe of the Uintah and Ouray Indian Reservation under the agree-
ment dated September 20, 1965 (Contract Numbered 14-06-W– 194). Said
reports shall be completed as expeditiously as funds are made available
therefor and shall be submitted promptly to the affected States, which in
the case of the San Juan-Chama project shall include the Smte of Texas,
and thereafter to the President and the ConWess: Prwided, That with ref-
erence to the plans and specifications for the San Juan-Chama project the
storage for control and regulation of water imported from the San Juan
River shall (1) be limited to a single offstream dam and reservoir on a
tributary of the Chama River, ~2) be used solely for control and regulation

S251

—



April 11, 1956

1249-1250 COLORADO RIVER STORAGE PROJECT—SEC. 2

and no power facilities shall be established, installed or operated thereat,
and (3) be operated at all times by the Bureau of Reclamation of the De-
partment of the Interior in strict compliance with the Rio Grande Compact
as administered by the Rio Grande Compact Commission. The preparation
of detailed designs and specifications for the works proposed to be con-
structed in connection with projects shall be carried as far forward as the
investigations thereof indicate is reasonable in the circumstances.

~uniper projeet.]-The Secretary, concurrently with the investigations
directed by the preceding paragraph, shall also give priority to completion
of a planning report on the Juniper project. (70 Stat. 106; Act of June 13,
1962, 76 Stat. 102; Act of September 2, 1964, 78 Stat. 852; $ 501(a), Act
of September 30, 1968, 82 Stat. 896; 43 U.S.C. $ 620a)

EXPUNATORY NOTES

1968 Amendment, Section 501 (a) of tie
Colorado River Basin Project Act of Septem-
ber 30, 1968 (Public Law 90-537, 82 S~t.
897) amended section 2 by:

(1) deleting “Parshall, Troublesome, Rab
bit Ear, San Miguel, West Divide, Tomichl
Creek, East River, Ohio Creek, Wllas Creek,
Dolores, Fruit Growers Extension, Animas
La-Plata”;

(2)inserting“BasaltMiddlePark~ncluding
the Troublesome, Rabbh Ear, and Azure
units), Upper Gunnison ~ncluding the Wst
River, Ohio Creek, and Tomichi Creek
Units), Lower Yampa fincludlng the Juniper
and Great Northern units), Upper Yampa (in-
cluding the Hayden Mess, Wessels, and To-
poms units~’ following “Yellow Jacket”;

(3) inserting “(including a diversion of
water from the Green River to the North
Platte River Basin in Wyoming), Ute Indmn
unit of the Central Utah Project, San Juan
County (Utah), Price River, Grand County
(Utah), Gray Cmyon, andJuniper (Utah)” fol-
lowing “Sublette”; and

(4) adding the first proviso.
The 1968 Act appears in Volume IV in

chronological order.
Supplementary Provisions: Stora* of San

Juan~ama Project Water. Section 5 of the
Act of December 29, 1981 (Public Law 97-
140, 95 Stat. 1717) provided that the proviso
in section 2 of the text shall not be construed
to prohibit storage of San Juan-Chasns Proj-
ect water acquired by contract under Public
Law 87-483 (Act of June 13, 1962, 76 Stat.
96, authorizing construction of the Navajo In-
dian Irrigation Project and Initial Stage of the
SanJuan-Chama Project as participating proj-
ects of the Colorado River Storage Project)
in any reservoir, including storage of water
for recreation and other beneficial purposes
by any contracting party. The 1981 Act also
authorized agreements with entities contract-
ing for San Juan-Cbama Project water by the
Secremry of the Army, and the Secretary of
the Interior, for storage of such water in Abi-
quiu Reservoir, and Elephant Butte Reser-
voir, respectively, authorized the Secretary of
the Interior to release Projm water to con-
tracting entities for such storage, provided for
payment of increased O & M costs attributable
to such storage; and required evaporation loss
and spill chargeable to such storage to be ac-
counted for as required by the RIO Grande
Compact. The 1981 Act appears in Volume
IV in chronological order.

NOTES OF OPINIONS

L San Juan<hama Project, limitations on
storage

The ~iitations on storage of water from
the San Juan River imposed by the proviso of
wction 2 of the Colorado River Storage Proj-
ect Act do not prohibit storage of San Juan-
Chama project water anywhere besides Heron
Reservoir. The studies preceding authoriza-
tion of the project demonstrate that the pur-

pose of this proviso was to prevent
commingling of San Juan-Chama and Rio
Grande Basin waters and to permit accurate
measurement of the quantity of imported
water. Moreover, section 8 of the Act ofJune
13, 1962 suggests that, in addition to the stor-
ag: and regulation facility at Heron Reser-
voir, water use facilities were contemplated,
including reservoirs and dams. J&tilla Apache
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Ttibe v. United States, 657 F.2d 1126 (lOth Cir.
1981).

Language in section 2 of the Colorado
River Storage Project Act that “with refer-
ence to the plans and specifications for the
San Juan-Chama Project, the storage for con-
trol and regulation of water impolrted from
the San Juan River shall (1) be fimited to a
single offstream dam and reservoir on a trib
u~ of the ChStUS River . . .“ does not pro
hibit the City of Albuquerque, a pmrchaser of

San Juan-Chama water from the Heron Res-
ervoir, from storing a portion of its future
water requirements at the Corps of Engi-
neers’ Jemez Reservoir, as such storage would
not involve the construction of any additional
dam or reservoir and because storing water
by exchange atJemez Reservoir would not be
for the control and regulation of imported
water. Memorandum of Associate Solicitor
Roblson to Field Solicitor, Albuquerque,June
27, 1972.

Page 1250

%. 3. [Congressional intent.]—

* * * * *

NOTE OF OPINION

1. klnbow Bridge
Congress has repealed the last selntence of

section 3 of the Colorado River Storage Proj-
ect Act and the proviso of section 1(2) of that
Act, both designed to protect the ti]nbow
Bridge, by (1) disallowing from tlie Public
Works Appropriation Act, 1961, an appr~
priation to initiate construction of facilities to
protect Rainbow Bridge National Monument
after specifically finding that the impound-
ment of water in Glen Canyon Reservoir
would not result in any structural dmuage to
the bridge, and (2) including in the [961 Ap
propriations Act and all subsequent public
works appropriations acts through 1973 a
proviso prohibiting the use of funcls appro-
priated for the Upper Colorado River Basin
Fund for construction or operation of facili-
ties to prevent waters of Lake Powell from

entering any national monument. Nor can a
court order that the Glen Canyon Dam be
opemted at a reduced level so that the lake
would not exceed the level at which it reaches
the outer boundary of the monument, as this
would have the effect of pbcing the Glen Can-
yon facilities, as rekted to others in the overall
system, at about one-half design capacity. To
so radically change the effectiveness of the
principal regubting reservoir would prevent
the attainment of the objectives of the Colm
rado River compacts, the Colorado River
Storage Project Act, and the Colorado River
Basin Project Act. Ftimds of the Earth v. Am-
strong, 485 F.2d 1 (10th C1r. 1974), cert. de-
nied, 414 U.S. 1171 (1974); accord Badmi v.
H@nsm, 455 F. Supp. 641 (D. Utah 1977),
affd 638 F.2d 172 (10 Cir. 1980), cert. de-
nied 452 U.S. 954 (1981).

Pages 1250-1252

Sw. 4. [R~lamation laws govern except for 50-year repayment period,
organization’s taxing power rquired, municipal water supply contracts,
and Indian lands-Surplus crops— Colorado River Compad, Upper Col-
orado River Basin Compa@ and Mexican Treaty.]—

* * * * *

NOTm OF OPINION

2. R4amation laws Reclamation laws are to govern the construc-
The provision in section 4 of the Colorado tion, operation and maintenance of the proj-

River Storage Project Act that the Federal ect incorporates section 9(c) of the
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Rechunation Project Act of 1939. Section 9(c)
imposes a number of restrictions on the mar-
keting of power from the project, includlng
the priority accorded to pubhc utihties (pref-
erence customers), which is by now an im-
portant aspect of Federal Reclamation
projects. Atima PmAutbri~ u Mortm, 549
F. 2d 1231, 1237 (9th Cir. 1977), cert. denied
sub nom. Atima Pm AutbtiQ u. Andre,
434 U.S. 835 (1977).

Subsection 9(c) of the Reclamation Project
Act of 1939 which, under section 4 of the
Colomdo River Storage Project Act, is ex-
pressly made applicable to projects governed
by the latter Act, vests broad authority in the
Secremry to fix the rates at which electric
power from Reclamation projects is sold.

Thus, where the government reafizes sub
stantial savings by enteriug intowheeling con-
tracts with local utitities in heu of constructing
an all-Federal transmission system for the ~1-
orado River Storage Project, but, in the case
of the Cities of Bountiful, Provo and St.
George, Utah, the cost of connecting to the
utifities’ system will be greater than it would
have been for connecting to the all-Federal
syste,m, the Secretaryks discretiomryaU-
tborlty to defray such additional costs out of
the savings reatized by entering into contracts
with the affected preference customers w~lch
would reduce their charges for project power
by the amount of their addhional costs. Wc.
Comp. Cen. E170905 (November 2, 1970).

Pages 1252-1254

%. 5. (a) [Bash fund.]—

* * * *

@) [Appropriations to be mated to fund.]—

* * * *

*

*

(c) [AvtilabWlty of revenues.]—

* * * * *

(d) [Returns to Treas~.]—Revenues in the Basin Fund in excess of
operating needs skll be paid annually to the general fund of the Treasury
to return—

* * * * *

(5)the costs of each ~linity control unit or separable feature thereof
payable from the Upper Colorado River Basin Fund in accordance with
sections 205(a)(2), 205(a)(3), and 205(c) of the Colorado River Salinity Con-
trol Act.

(e) [Apportionment of revenues.]—

* * * * *

*

(f) [Interest rate.]—

* * * *
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EXPMNATORY NOTE

1974 Am-dment. Section 205{[d) of the 223) amended subsection (d) by adding par-
Colorado River Basin Salinity Control Act of awph (5) as It appears above. The 1974 Act
June 24, 1974 (Pubfic Law 93-3201, 88 Stat. apwrs m Volume IV in chronological order.

NOTm OF OPINIONS

Interest ratm 3
Power ra 4
Use of ~amation fund 5

3. Interest rates
Secretarial Order No. 2929 (1970), which

establishes rates for repayment on new Fed-
eral power projects or replacemenlfi of and
additions to existing projects, does not
supersede the interest rate provisit>n of sec-
tion 5 (~ of the Colorado River Stolrage Proj-
ect Act as the order specifies that it applies
only to projects in which the adm;mistmtive
discretion to estab~i interest rates is vested
in the Secretary of Interior and section 5 (Q
provides that such interest rates shall be de
termined by the Secretary of the Treasury.
Memorandum of Associate Sohcitolr Little to
Commissioner, Water and Power l?esources
Service, Ncember 16, 1980.

4. Power rates
In making studies for the development of

power rates for the Colorado Rivelr Storage
Project it is proper to assume ultimate devel-

opment! wfi~ ~cludes the esti=t~~ cost of
all authorized participating projects, and to
accumulate excess revenues in the NNin Fund
in accordance with the apportionment for-
mula in section 5(e) of the Project Act. Mem-

orandum of Western Area Power
Administration General Counsel Hine, De-
cember 19, 1980, in re Colorado River Proj-
ect rate increase based upon the 1977
repayment study.

5. Use of tiamation fund
The specific referaces to the general fund

of the Treasury in section 5 show clearly that
Congress intended the Upper Colorado River
Basii Fund to be financed from the geneml
fund and therefore preclude transfer of funds
in the rechunation fund to the Basin Fund.
Whh regard to section 8, however, inasmuch
as(1) the Project is a Recbmation project gov-
erned by Reclamation hw, (2) construction of
the recreation and fish and wild~ie facilities
thereunder is an authorized project purpose,
(3) section 5(a) specifically provides that the
Basin Fund sM1 not be used to mrry out the
provisions of section 8, and (4) the rech-
tion fund is money “m the Treasury not
otherwiw approptit~’ within the meaning
of section 12, the rectition fund is avaibble
for appropriation to carry out the purposes
of section 8. Memorandum of Associate Sol-
icitor Good to Commi=ioner, September 8,
1982.

Pages 1254-1255

~. 6. [Gst dl~tions--Navajos-R~ti to ~n~s.+

* * * * *

NOTE OF OPINION

3. Gsm of reereadon and M andl ti~e ing that water for recreation and fish and

.~ wildlife purposes was not directly allocated by
The Iegishtive history of the Ad. of June that Act solely to limit Federal expenditures

13, 1962 demonstrates that Congress recog- because, under section 8 of the Colorado
nized the critid shortage of water k the Rlo River Storage Project Act, such allocations
Grande Basin and that the kguage in wc- would make a proportionate share of such
tions 1 and 8 of that Act w defibemtely in- project costs nonreimbursable, while the ex-
tended to make recreation and :fish and pense of water allocated to municipal water
wildlife benefhs incidental to municipal, in- supply must be recovered under section 6 of
dustti and agricultural water use. Thus, the the Project Act. Jtia4a A- T&e v. Unitid
1962 Act and its history fail to support a fmd- Stati, 657 F.2d 1126 (lOth Cir. 1981).
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Pages 1255-1256

Sm. 7. [Power plant operations.]

* * * * *

NOTES OF OPINIONS

Allocation of power 3
Power rates 1

1. Power rates
Subsection 9(c) of the Reclamation Project

Act of 1939 which, under section 4 of the
Colorado River Storage Project Act, is ex-
pressly made applicable to projects governed
by the latter Act, vests broad authority in the
Secremry to fix the rates at which electric
power from Reclamation projects is sold.
Thus, where the government realizes sub
stantial savings by entering into wheeling con-
tracts with local utilities in lieu of constructing
an all-Federal transmission system for the Col-
orado River Storage Project, but, in the case
of the Cities of Bountiful, Provo and St,
Gorge, Umh, the cost of connecting to the
utilities’ system will be greater than it would
have been for connecting to the all-Federal
system, the Secremry has discretionary au.
thorlty to defray such additional costs out of
the savings reahzed, by entering into con-

tracts with the affected preference customers
which would reduce their charges for project
power by the amount of their addhional costs.
Dec. Comp. &n. B-170905 (November 2,
1970).

3. M1-tion of power
The Colorado River Storage Project Act

(CRSP) contains no prohibition against ge-
graphic preferences in the allocation and sale
of power, nor does the legislative history show
a clear legislative intent to prohibit such pref-
erences. Consequently, as there is “no law to
~PP!~” under 5 U.S.C. $701(a)(2), there is no
Judlclal review of the CRSP Marketing Cri-
teria which allocate only 20 percent of sum-
mer CRSP power and 7 percent of the winter
supply to the southern division States of Ar-
izona, California and Nevada. Atizona Pwer
Authoti~ v. Morton, 549 F.2d 1231 (9th Cir.
1977), cert. denied sub nom. Atima Pmer
Authti~ v. Andw, 434 U.S. 835 (1977).

Pages 1256-1257

k. 8. [R-reational and fish and wildlife facilities.]—in connection
with the development of the Colorado River storage project and the par-
ticipating projects, the Secretary is authorized and directed to investigate,
plan, construct, operate, and maintain (1) public recreational facilities on
lands withdrawn or acquired for the development of said projector of said
participating projects, to conserve the scenery, the natural, historic, and
archeologic objects, and the wildlife on said lands, and to provide for public
use and enjoyment of the same and of the water areas created by these
projects by such means as are consistent with the primary purposes of said
projects; and (2) facilities to mitigate losses of, and improve conditions for,
the propagation of fish and wildlife. The Secretary is authorized to acquire
lands necessary for the construction, operation, and maintenance of the
facilities herein provided, and to dispose of them to Federal, State, and
local governmental agencies by lease, transfer, exchange, or conveyance
upon such terms and conditions as will best promote their development and
operation in the public interest. All costs incurred pursuant to this section
shall be nonreimbursable and nonreturnable. (70 Stat. 11O; Act of October
21, 1976, 90 Stat. 2792; 43 U.S.C. $620g).

S256



April 11, 1956

COLORADO RIVIZR STORAGE PROJECT—SEC. 8 1256-1257

EXPLANATORYNOTE

1976 Amendment. Section 704(a) of the lands from entry or other disposition under
Federal Land Policy and Mamgem,tnt Act of the public land laws” from the next-t~bst
1976 (Act of October 21, 1976, Public Law sentence. Extracts from the 1976 Act, includ-
94-579, 90 Stat. 2792) amended section 8 by ing section 704(a), appear in Volume IV in
deleting the words “and to withdraw public chronological order.

NOTm OF OPINIONS

Archeol@d conservation 1
Costs of recreation and &h and wfldtie

purposes 2
NEPA compfiassee 3
San Juan~asna Proj~ assthotied

purposes of storage 4
Use of reclamation fund 5

1. Areheolo@d conservation
Funding from section 8 of the Colorado

River Storage Project Act of 19515 is, as a
practical matter, unavailable to archaeological
conservation efforts connected witil the Do-
lores and Anirnas-LaPhti Projects because
that section authorizes only arckleological
comervation which can be accomplished
through the establishment of public recrea-
tional facilities. However, funding is available
through the Act of June 27, 1960 (74 Stat.
220), as amended by Public Law 93--291, but
is limited to a maximum of one per cent of
the amount authorized to be appropltiated for
the projects. Memorandum of Associate Sol-
icitor Leshy to Commissioner, Water and
Power Resources Service, April 11, 1980.

2. @sts of recreation and fih and ti~lfe

Pw=
The legislative history of the Act. of June

13, 1962 demonstrates that Congress recog-
nized the critical shortage of water in the Rio
Grande Basin and that the language in sec-
tions 1 and 8 of that Act was delibemtely in-
tended to make recreation and fish and
wildlife benefits incidental to muni{:ipal, in-
dustrial and agricultural water use. Thus, the
1962 Act and its history fail to supprt a fin-
ding that water for recreation and fish and
wildlife pupses was not diretiy allocated by
the Act solely to limit Federal expendhures
because, under section 8 of the Colorado
River Storage Project Act such allocations
would make a proportionate share of such
project costs nonreimburmble, while the ex-
pense of water allocated to municipal water
supply must be recovered under section 6 of
that Act. Jtiatilla Apache Ttibe v. United States,
657 F.2d 1126 (lOth Cir. 1981).

3. NEPA eompfiance
Where one of the specific objectivf:s of the

Colorado River Storage Project Act, which
authorized tie Navajo Dam, is to mitigate
losses of, and improve conditions for, the
propa~tion of fwh and wildlife, an environ-
mental impact statement prepared in connec-
tion with the instalbtion of a powerplant at
the Dam WS imdequate where it admitted
that there would be some adverse impact on
fih and wildlife, due to fluctuations in San
Juan River flow rates, but failed to supply the
detail necessary for informed decision mak-
ing. The Bureau cannot evade assessing the
environmental consequences of a project un-
der construction by simply deferring to the
results of future studies, as once a facility has
been completely constructed the economic
cost of any alteration may be very great, and
one of the purposes of the National Environ-
mental Policy Act was to break the cycle of
such incremental decision snaking. Nattial
Wddl$e Federatti v. Andrm, 440 F. Supp.
1245 (D.D.C. 1977).

4. San Juass~~ Proj~ autiow pm.
poses of storage

Because Congress has used both the term
“municipal” and the term “recreatioml” with
regard to the purposes for which water from
the SanJuan-Cham Project maybe used, and
as these terms have distinct meanings, the
mere fact that excess water is to be stored at
the Elephant Butte Reservoir for recreational
PUrpOSeSby the Cityof Albuquerque does not
transform a recreational use into a municipl
use. Considering that, under the Colorado
River Storage Project Act, recreation use is
only incidenti to municipal use, recreation,
whether provided by Albuquerque or other-
wise, could not justifiably constitute the only
use of a brge amount of San Juan-Chain
water. Jtiatilla Apach Ttibe v. United Stites,
657 F.2d 1126 (lOth Cir. 1981).

It is clear from sections 1 and 8 of the Col-
orado River Storage Project Act and sections
1 and 8 of the Act of June 13, 1962 that the
principal uses for San Juan-Chain Project
water are for irrigation, municipal, industrial,
and domestic purposes, and all other uses, in-
cluding recreation and fish and wildlife, are
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merely incidental. Thus, storage in the El&
phant Butte Reservoir of water purchased by
Albuquerque from the Heron Reservoir is
prohibited where the sole pupse is for rec-
reational use even assuming such storage
would be permitted under the law of New
Mexico. Jkarilla Apache T&e v. United Stites,
657 F.2d 1126 (lOtb Cir, 1981).

The fact that the Act of March 26, 1964
authorized permanent storage at Cochiti R*
ervoir of 50,000 acre feet of San Juan-Chama
water, plus annual additions sufficient to off-
set evaporation, for recreation, fish and wild-
life purposes, combined with the fact that
section 1401 of the Reclamation Develop
ment Act of 1974 authorizes the release of
water from Heron Reservoir to provide up to
50,000 acre feet plus evaporation 10ss an-
nually to Elephant Butte for a recreation pool,
does not demonstrate that storage at Elephant
Butte is prohlbhed absent express Congres-
sional authorization. Storage at Elephant
Butte for purposes which are Congressionally
authorized and which constitute beneficial
uses under Stite hw would not viohte the
provisions of the Colorado River Storage
Project Act and the Act of June 13, 1962.
Rather, the Act of March 26, 1964 and sec-
tion 1401 of the Reclamation Development
Act were passed in order to provide author-
imtion because water was to be released with-
out a contract as required by section 11 of the
Act of June 13, 1962 and to be used solely
for recreatioml purposes. It cannot be in-
ferred from these statutes that water received
by contract purchasers is not to be stored at
Mephant Butte for municipal, industrial, or
irrigation purposes. Jkatilla Apache Ttibe v.
United States, 657 F.2d 1126 (lOth Cir. 1981).

Assuming that the Federal Water Project
Recreation Act, whlcb authorizes considera-
tion of opportunities for recreation and wild-
fife enhancement, apphes to San Juan-Chama
Project water, notilng in the smtute author-
izes storage solely for recr=tional purposes.
The statute does not suggest that the specific

Page

limitations of the Colorado River Storage
Project Act and the Act of June 13, 1962,
which make recreational use only incidental
to irrigation municipal and industrial use,
should be ignored in favor of recreation or
wildlife. Jtiatilla Apache Ttibe v. United States,
657 F.2d 1126 (lOth Cir. 1981).

Nothing in section 301@) of the Water Sup
ply Act of 1958 suggests that a municipality
such as the City of Albuquerque may place,
solely for recreational purposes, the excess
water it receives from tbe Heron Reservoir,
San Juan-Chama Project, into storage in the
Elephant Butte Reservoir. Even if the stitute
is read to permit storage by a municipality for
any purpose, the specific terms and condhions
of the Colorado River Storage Project Act
and the Act of June 13, 1962, which snake
recreational use only incidental to the primary
purposes of municipal, industrial, and irri-
gation uses, override conflicting authority in
section 301 @). Jtiadla Apache Ttibe v. United
States, 657 F.2d 1126 (lOtb Cir. 1981).

5. Use of rwlamationfund
The specific references to the general fund

of the Treasury in section 5 show clearly that
Congress intended tbe Upper Colorado River
Basin Fund to be financed from the general
fund and therefore preclude transfer of funds
in the reclamation fund to the Basin Fund.
With regard to section 8, however, inasmuch
as(1) the Project is a Reclamation project gov-
erned by Reclamation hw, (2) construction of
the recreation and fish and wildhfe facilities
thereunder is an authorized project pu~se,
(3) section 5(a) spccflcRlly provides that the
Basin Fund shall not be used to carry out the
provisions of section 8, and (4) the reclama-
tion fund is money “in the Treasury not
otherwise appropriated’ withhs the meaning
of section 12, the reclamation fund is avaibble
for appropriation to urry out the purposes
of section 8. Memorandum of Associate Sol-
icitor Good to Commissioner, September 8,
1982.

1257

%. 10. [Waiver of soil survey and land classification.]—

* * * * *

EXPUNATORY NOTE

Chan@ of Name. Section 7 of the Act of “Curecant~’. The 1980 Act appears in Vol-
October 3,1980 (Public bw 96-375,94 S@t. ume IV in chronolo~cal order.
1507) substituted “Wayne N. AspinaI~’ for
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Page 1258

W. 12. [Appropriation.]-There are hereby authorized to be appro-
priated, out of any moneys in the Treasury not otherwise appropriated,
such sums as may be required to carry out the purposes of this Act, but
not to exceed $760,000,000. (70Stat.110; 43 U.S.C. ~ 620k)

EXPLANATORYNOTm

Error in tie Text of Vol-e II. The last
fineof the text of section 12, as printed in
Volume II at page 1258, is not correct. Sec-
tion 12 should read as it appears above.

1972 Appropriation Increase. The
amountwhichsection12authorizesto be ap
propriated was further increased by
$610,000,000by theActof August10, 1972
(Public Law 92-370, 86 Stat. 525). The
moneyisto be usedfor thecompletionof the
constructionof theWayneN. Aspinall,Flam-
ing Gorge, Glen Canyon,and Navajounits,
and transmissiondivisionof the Colorado
Riverstorageproject,and for completionof
constructionof the following participating
projecw CentralU@h (initialphase-Bonne

vine, Jensen, Upalco, and Vernal units),
Emery County, Florida, Hammond, La
Barge, Lyman, Paonia, Seedskadee, Silt, and
Smith Fork. The 1972 Act appears in Volume
IV in chronolo~cal order.

1968 Appropriation Increase. The
amountwhichsection12authorizesto be a~
propriated was further increased by
$392,000,000by the Act of September30,
1968(PuWlcLaw90-537,82 Stat.897).The
money is to be used for construction of the
Animas-La Pbua, Dolores, Dalhs Creek, West
Divide, and San Miguel projects. The 1968
Act appears in Volume IV in chronological
order.
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DRAINAGE AND MINOR CONSTRUCTION

Page 1269

[Use of tids for drainage facilities and otier minor items—Waiting
~riod for contract of over $200,000.]—

* * * * *

NOTE OF OPINION

1. Repaym-t contrah
The phrase “notwithstanding any other

law” in the Draimge and Minor Construction
Act and in section 1 of the Rehabilitation and
Betterment Act exempts the Secretary of the
Interior, in contracting with a water users’
organintion for the performance of rehabll-
imtion and betterment work, from restric-
tions contained in general provisions of the

hw. Thus, the wage and hour provisions e+
tablished by the Copehnd Aet and the Con-
tract Work Stidards Act can be omitted
from Reclamation repayment contracts exe-
cuted under the former Acts as a matter of
discretion granted to the Secretary by those
Acts. Memorandum of Acting Ass~te Sol-
icitor Davis to Commissioner of Reclamation,
July 18, 1968.
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PUBLIC WORKS APPROPRIATION ACT, 1957

Page 1273

[Savage Rapids Dam—Hayden LAe unit.l—
* * * * *

EXP~NATORY NOTE

supplementaryProvision: lrnpmveHt trict is responsible for operation and main-
of Pish Way. Title XII of the Rechmation tenance of the facifity, and the appropriation
Development Act of October 27, 1974 (Pubhc of $851,000 (April 1974 price levels) author-
Law 93-493, 88 Stat. 1486) authorizes the ized for construction is nonreimbursable. The
Secretary of the Interior to construct an im- 1974 Act appears in Volume IV in chrono
proved anadromous fish passage at the Savage lo~=l order.
Rapids Dam. The Grants Pass Irrigation Dis-
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ADMINISTRATION OF CONTRACTS UNDER SECTION 9,
RECLAMATION PROJECT ACT OF 1939

Pages 1275-1276

[=. 1. Rdaation projwt=Administration of contracta.]-In ad-
ministering section 9, subsections (d) and (e) of the Reclamation Project
Act of 1939 (53 Swt. 1187, 1195), the Secretary of the Interior shall—

* * * * *

(5)pro@de for payment of rates under any contract entered into pursuant
to said subsection (e) in advance of delivery of water on an annual, semi-
annual, bimonthly, or monthly basis as specified in the contract.

* * * * *

(70Stat. 483; ~ 8, Act of October 3, 1980, 94 Stat. 1507; 43 U.S.C.
$ 485h-1)

EXPLANATORYNOTE

lWO Am-at Section 8 of the Act of annual or semiannual basis, as specified in
October 3,1980 (Public hw 96-375,94 Stat. contracts entered into pursuant to section 9(e)
1507) amended section 1(5) of the Act ofJuly of the Reclamation Project Act of 1939. The
2, 1956 to protide for payment of rates on a 1980 Act ap~rs in Volume IV in chron~
bimonthly or monthly basis in addition to an lo@Gl order.
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FEDERAL WATER POLLUTION

Pages 1278-1306

1278-1306

~NTROL ACT

[Editor’s Note: The Federal Water Pollution Control Act was completely
revised by the Federal Water Pollution Control Act Amendments of 1972,
Public Law 92–500, 86 S@t. 816. It has also been amended a number of
times before and since 1972. For edhorial convenience, extracts are set
forth in Volume IV in chronolo@cal order under the Amendments enacted
on October 18, 1972 as they appear in Chapter 26 of Tide 33 of the United
States Code as of January 13, 1983 (33 U. S.C., 1982 cd.).]
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Page 1307

EXPMNATORY NOTES

Supplementary Provision: Changes in satisfactionof debt, inheritanceor devise.
AcreageLimitations,Pricingand~ntrac~. The 1982 Act appears in Volume IV in chron-
The Reclamation Reform Act of 1982 (Title ological order.
II, Act of October 12, 1982, Public Law 97- Mtor’s Note, Annotation of ~lnions.
293,96 Stat. 1261, 1263,43 U.S.C. $$ 390aa Annotations of opinions interpreting sections
et seq.) makes major changes in the acreage 1 and 2 of this Act ordinarily would appear
limimtions on, the pricing of, and the con- only under the Acts that it amended, i.e., the
tracts for the delivery of irrigation water from Acts of August 9, 1912 and May 25, 1926.
Reclamation projects. Among these, section However, in view of the significance of the
216 of the 1982 Act deals with lands acquired Act of July 11, 1956, the following annota-
by involuntary process of law, conveyance in tions are also repeated here.

NOTES OF OPINIONS

Divorce 1
Inheritance 2
Price approval 3
1. Divorce

Where,asa resultof a divorcedecree,the
wife quitclaimed her one-half interest in
310.4 acres, the wife’s interest in the property
did not come within the Act ofJuly 11, 1956,
which allows water service not to exceed five
years without regard to the acreage limitation
where hnd is acquired by foreclosure or other
process of law, by conveyance in satisfaction
of mortgages, or by inheritance or devise. Ac-
cordingly, the husband acquired his wife’s in-
terest in the 310.4 acres into excess status and
he holds 150.4 acres in excess status. If water
service to the 150.4 acres of excess land is to
be eligible for project water in the hands of
the purchasers, the land must be sold at a
price not reflecting project benefits in ac-
cordance with section 46 of the Omnibus Ad-
justment Act. Memorandum of Associate
Solicitor Leshy to Commissioner, May 30,
1980, in re request for sale price approval—
Gene D. Reichert and Reichert Farms, Inc.,
to Duane D. and June M. Roechs—Columbia
&sin Project, Washington.

2. Inheritance
Where five brothers became excess land-

owners upon the death of their mother, who
herself was an excess hndholder, they were
entitled, pursuant to the Act ofJuly 11, 1956,
to the temporary delivery of water only with

respect to the portion of their mother’s hold-
ings which were nonexcess in her hands. They
were not entitled to receive temporary water
service for the portion of each of their hold-
ings representing excess lands held by their
mother during her life. Congress did not in-
tend to put the heir in a better position than
the testator had enjoyed. The brothers could
not execute recordable contracts upon the
portion of their holdings which became excess
upon inheritance, inasmuch as initial delivery
of water from the project had begun prior to
the time that the brothers had inherited the
land. Memorandum of Associate Solicitor
Morthland to Assistant Regioml Solicitor,
Sacramento, September 30, 1969, in re excess
lands: application of section 1 of the Act of
July 11, 1956 to lands inherited by Thomas
Perez, et al. (Westlands Water District).

3. Price approval
If landwhichformerlywasexcessandwas

sold into nonexcess status with Secretarial ap
proval of the price before the Solicitor’s Opin-
ion of May 18, 1979, 86 I.D. 307, is thereafter
acquired involuntarily into excess status, no

aPProval of the price is required if h is sold
within five years of the date of involuntary
acquisition, but price approval is required if
it is sold after five years. If formerly excess
land which was sold into nonexcess status with
Secretarial price approval after May 18, 1979,
is thereafter acquired involuntarily into ex-
cess stitus, price approval is required for the
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sale whenever it occurs. Th]s approach fairly
balances the purpose of the 1956 Act with the
Congressional intent of hmiting speculation in
lands served with project water and precludes
the possibility of windfalls accruing to those
who involuntarily acquire formerly excess
land into excess status. Memorandum of Sol-
icitor Krulitz, August 7, 1979, supplemented
by Memorandum of Associate Solicitor Leshy,
January 17, 1980, in re control of the sale
price of formerly excess land involuntarily ac-
quired into excess smtus.

The purpose of the Act of July 11, 1956,
which amended section 3 of the Act of August
9, 1912 and section 46 of the Act of May 25,
1926, was to allow defivery of water for five
years to excess lands involuntarily acquired by
foreclosure, inheritance, or devise. Under
both the 1912 Act and 1926 Acts, during the

five-year period from the effective date of ac-
quisition, the mortgagee, heir, or devisee is
given the opportunity to unburden itself of
holdlngs acquired in this manner just as if they
were non+xcess. There is no requirement of
the 1912 Act as so amended that lands ac-
quired in the manner described ever be sold
at a price approved by the Secretiry. Under
the 1926 Act as amended, at the end of the
five-year period, the price at which the land
subject to the 1926 Act is sold must be ap
proved by the Secretary. During the first five
years, under that Act, there is no requirement
that the Secretiry approve the price at which
lands involuntarily acquired are sold. Mem-
orandum of Deputy Solicitor Weinberg to Re-
gional Soficitor, Sacramento, December 15,
1967, in re price approval of excess land sold
by mortgagee after foreclosure.

S265



August 1, 1956

1318

WASHOE PROJECT

Page 1318

[Sm. 1. Washoe rmlaation proj~, Nev.<dif.]—

* * * * *

EXPMNATORY NOTE

CodificationOmitted.The Act of August U.S.G. $$ 614-614d but was omitted from the
1, 1956 (70 Stat. 775), authorizing the 1976 and subsequent edhions of the U.S.
Washoe Project, originally was codified at 43 Code as having limited applicability.

NOTM OF OPINIONS

Au&oti purposesof watersupply 1-5
Endangered~ies 2
&ner~ly 1
WaterSupplyAet 3

1. Autho~ purposesof watersupply—
&nerAy

The supplyof waterfromtheWashoeProj-
eet for municipaland industrialpurposes is
authorized as a “beneficial use.” Carson-
T&e Water Cmswa~ fittit u Watt, 537
F. Supp. 106, 112-13 (D. Nev. 1982).

Contrary to the observations of the prior
memoranda of Solicitor Martz on December
23, 1980 and January 19, 1981, authority to
allocate Stampede Reservoir water for mu-
nicipal and industrial uses in Reno and Sparks,
Nevada, is provided by the Washoe Project
Act. Section 1 of the Washoe Project Act,
which provides for the furnishing of water
“for other beneficial purposes;’ authorizes
use of project water for municipal and indus-
trial use. Moreover, the project fusibility re-
port, which is incorporated in the legishtive
history of the Act, includes “improvement of
pubfic healtN’ as one of the other beneficial
purposes, which would imply the use of some
water for municipal and industrial purposes
designed to improve the heahb and environ-
ment of the community. Memorandum of Sol-
icitor Coldiron to Regional Solicitor, Pacific
Southwest Region, October 20, 1981.

Although the Washoe Project Act provides
for the use of Smmpede Reservoir water “for
otier beneficial pupws” and the projeet
feasibility report (which was incorpomted into
the Iegisbtive history) indicates that the proj-
eet’s purposes were sufficiently flexible to sup
ply certain communities with domestic water,

if warranted, the report also demonstrates
that the supplying of water to Reno and
Sparks, Nevada, for munitipal and industrial
purposes was not contempbted as it was be-
lieved these communities already bad ade-
quate domestic water supplies. Memorandum
of Solicitor Martz to Regional Solicitor, Pa-
cific Southwest Region, December 22, 1980.

2. Endan&redspeeiea
The obligation of the Secretary of the In-

terior under the Endangered Speeies Act to
release water from Stampede Reservoir to
conserve the endangered cui-ui fish popub-
tion and the threatened Wontan cutthroat
trout of Pyramid Ne take priority over his
obligation under the Washoe Project Act to
sell water from the reservoir on a basis that
will reimburse the United States for the cost
of the project. Carsm-Ttie Water Cmser-
vanq Dtittit v. Watt, 537 F. Supp. 106 (D.
Nev. 1982) and 549 F. Supp. 704 (D. Nev.
1982). [Edhor’s Note This holding was af-
firmed sub nom. Carsm-T~he Water Cwer-
van~ Dkttict u Clark, 741 F. 2d 257 (1984),
cert. denied, 105 S. Ct. 1842 (1985)].

Because the tidangered Species Act of
1973 is a clear Congressional mandate, the
Interior Department could not execute a re-
payment contract for the Washoe Project
whlcb did not adequately protect the threat-
ened and endangered species of the Truckee
River System. However, development of fish
and wildlife resources is only one feature of
the projeet’s expressly authorized multi-pur-
pose scheme. Should preservation of the af-
fected species require committing all or a
substantial portion of the capacity of the
Smmpede Reservoir to nonreimbursable pur-
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poses, such deviation from the project pur-
poses would require Congressional

purposes as such use is not a specific purpose
of the multipurpose Washoe Project and the

reauthorization of the Stampede Mvision. Act specifically provides that where the mod-
Memorandum of Soficitor Martz to Regional ification of a reservoir project to include stor-
Sohcitor, Pacific Southwest, January 19,1981. age would setiously affect the authorized

3. WaterSupplyAct pUrpOSCSof the projectfurtherCongressional
The WaterSupplyAct of 1958 does not appromliSrequired.MemorandumOfSOfiC-

independentlyauthorizethesaleof Stampede itor Martz to Regional Solicitor, Pacific
Reservoirwaterfor municipaland industrial Southwest,January19, 1981.

Page 1320

Sm. 4. [Fish and til~ife resomces—Limitation.]—

* * * * *

NOTE OF OPINION

1. On Ditch p~n~ asthe ~vernment’s actionsin the OrrDitch
There is nothingin the legislative histoq proceedings. United StOtesv. Tru&e-Carsm Ir-

of the Washoe Project Act of 1956 to suggest ~gat~ ~kt~t, 649 F. 2d 1286, 1311.12 (gth
that by authorizing efforts to restore the Pyr- Cir. 1981), amended, 666 F. 2d 351 (1982),
amid Lake fishery Grtgress intended to sanc- modified in other respects, Nevada v. United
tion or ratify Federal actions that had states,463 U.S. 110 (1983).
contributed to the fishery’s destruction, such
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1331-1332

SMALL RECLAMATION PROJECTS ACT

Pages 1331-1332

See.2.[Definitions.]-As used in this Act—
(a) The term “construction” shall include rehabilitation and betterment.
(b) The term “Federal reclamation laws” shall mean the Act of June 17,

1902 (32 Stat. 388), and Acts amendatory thereof or supplementary thereto.
(c) The term “organization” shall mean a State or a department, agency,

or political subdivision thereof or a conservancy district, irrigation district,
water users’ association, an agency created by interstate compact, or similar
organization which has capacity to contract with United States under the
Federal reclamation laws.

(d) The term “project” shall mean (i) any complete irrigation project, or
(ii) any multiple-purpose water resource project that is authorized or is
eligible for authorization under the Federal reclamation laws, or fiii) any
distinct unit of a project described in clause (i) and (ii) or (iv) any project
for the drainage of irrigated iands, without regard to whether such lands
are irrigated with water supplies developed pursuant to the Federal rec-
lamation laws, or (v) any project for the rehabilitation and betterment of a
project or distinct unit described in clauses (i), (ii), (iii), and fiv): Prwided,
That the estimated total cost of the project described in clause (i), (ii), (iii),
(iv), or (v) does not exceed the maximum allowable estimated total project
cost as determined by subsection (~ hereof: Prtidedfurther, That a project
described in clause (i), (ii), or (iii) may consist of existing facilities as distinct

~ from newly constructed facilities, and funds made available pursuant to this
Act may be utilized to acquire such facilities subject to a determination by
the Secretary that such facilities meet standards of design and construction
which he shall promul~te and that the cost of such existing facilities rep-
resent less than fifty per centum of the cost of the project. Nothing con-
tained in this Act shall preclude the making of more than one loan or grant,
or combined loan and grant, to an organization so long as no two such
loans or grants, or combinations thereof, are for the same project, as herein
defined.

(e) The term “Secretary” shall mean the Secremry of the Interior.
(f) The maximum allowable estimated total project cost of a proposal

submitted during any given calendar year shall be determined by the Sec-
retary using the Bureau of Reclamation composite construction cost index
for January of that year with $15,000,000 as the January 1971 base. (70
Stat. 1044; Act of September 2, 1966, 80 Stat. 376; Act of November 24,
1971, 85 Stat. 488; Act of December 27, 1975, 89 Stat. 1049; 43 U.S.C.
$ 422b)

EXPLANATORYNOTES

1975Amendment.Subsections(a)and (b) (PubticLaw94–181,89 Stat.1049)amended
of section1of theAct of December27, 1975 section2 by: substituting,in subsection(d),
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the provision limiting the estimated cost of
the project described in clauses O), fii), (iii),
~v), and (v) to the maximumallowableesti-
matedtotalproject cost as determinedpur-
suant to subsection (f) for the former
provisionsfimitingtheestimatedcostof such
projectsto $15,000,000;addingto subsection
(d)theprovisorebtingto a projectdescribed
in clauses (i), @l), and @ii); and adding subsec-
tion (Q. The 1975 Act appears in Volume IV
in chronological order.

1971 Amendment.Section1(1)of the Act<
of November24, 1971(PublicLaw92-167,
85 Stit. 488) amendedsubsection(d) by in-
creasing the project cost limit from
$10,000,000to $15,000,000and redefining
the type of project whichis efigiblefor ap-
provalunder the Act. Under the statuteas
amended,aprojectneednotbe primarilyfor

irrigation, but may be single purpose irriga-
tion, single purpose drainage, multiple-pur-
pose, a distinct unit of the foregoing, or
rehabilitation of any of the foregoing. The
1971 Act appears in Volume IV in chron~
logical order.

SupplementaryProvision: Appficabfllty
of tier~ncy FundAd. The Actof October
1, 1982(PublicLaw97-275, 96 Stat.1185)
amendedthe EmergencyFundAct of 1948
to makethatActapplicableto allprojectsand
project facilitiesgoverned by Reclamation
hw, includingprojectsand facilitiesserving
municipaland industrialpurposesand proj-
ectsandfacilitiesconstructedwithfundspro-
videdunderthe SmallRecbunadonProjects
Act and the DistributionSystemLoansAct.
The 1982ActappearsinVolumeIV inchron-
ologicalorder.

Noms OF OPINIONS

2. Projects,eligibilityof
Diversionof mostwaterflowfor irrigation

from an existing chute, which presently re
quires major rehabilitation, through the pen-
stock of the proposed Garland Canal Power
Project, is a sufficient irrigation purpose to
qualify the project as a multiple-purpose
water resource project as required by the act.
Memorandum of Associate Solicitor Leshy to
Assistant Secretary, Land and Water Re-
sources, May 14, 1980.

Funding authorized under the Reclamation
Safety of Dams Act is not available for reha-
bilitation of dams constructed under the
Small Reclamation Projects Act as both the
language of the Safety of Dams Act and the
House Report clearly indicate that such fund-
ing is authorized only for dams actually con-
structed by the Water and Power Resources
Service. Facilities constructed under the
Small Reclamation Projects Act may, how-
ever, obtain loans for project improvement or
repair under either the Small Rechsnation
Projects Act or the Rehabilitation and Bet-
terment Act. Memorandum of Associate Sol-
icitor Leshy to Commissioner, Water and
Power Resources Service, April 29, 1980.

It appears from the Iegisbtive history of the
Small Reclamation Projects Act that the term
“distinct unit” means something more than
an individual feature of an undertaking but
something less than a self-contained under-
taking entirely independent from all other
sources of water supply or pumping power.
Even though the Act does not define “distinct

unit,” it is clear from the Act and its history
that the law prohibits a second loan if, when
combined with an earher loan, it is used to
fund an undertaking exceeding the cost lim-
itations contained in the Act, or if a larger
undermking is broken down into an artificial
unit simply to quahfy for a loan. While con-
sideration should be @ven to such factors as
whether a distinct legal entity was formed to

apply for the Ioan$ whether *e pur~se Of
the proposed loan is different from that of
earlier loans, or whether there is physial, eco-
nomic, or chronolo~cal separation of the for-
mer undertaking from the proposed
undertaking, no single factor is determina-
tive. Rather, each apphcation must be meas-
ured on a case-by-case basis against all the
criteria to determine whether, on bahnce, it
meets the Act’s requirements of being a proj-
ect, a distinct unit of a project, or a rehabil-
itation and betterment of a project or distinct
unit. Memorandum of Associate Solicitor
Leshy to Commissioner of Reclamation, Oc-
tober 18, 1979, in re small reclamation proj-
ect proposed by the Gstern Municipal Water
District.

The language in section 4(e) of the Small
Recbunation Projects Act of 1956 requiring
the Secretary to consider “whether the prm
posed project is primarily for irrigation”
clearly evidences that Congress did not intend
the term “project”, as defined by section 2(e)
(prior to the 1971 amendment), to be re-
stricted only to complete undertakings used
exclusively for irrigation purposes. If such an
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undertaking is to be “primarily” for irriga-
tion, then it is acceptable to have the under-
taking also serve a secon&ry compatible
purpose. Thus the Act does not prevent the
Board of Land and Natural Resources of Ha-
waii from entering into a contract providing
for the rental and use by the filuakoi Cor-
poration of water facilities and space within
the pipetines of the Molokai Irrigation System
to convey the corpomtion’s well water to its
proposed resort complex, even though the ir-
rigation system is financed, in part, under the
Act. Molohi Homesteaders Cooperatiw Assotia-
tbn v. Mortoa, 506 F.2d 572 (9th Clr. 1974).

The Buttonwillow and Pond-Peso water
districts may qualify for separate loans under
the Act where the purpose of the loans is to
construct a main mml to be used jointiy by
them on conjunction with separate laterals),
so long as the districts are separate entities
both legally and because of different hydrol-
ogic and geographic make-up, and each dis-
trict qualifies separately for a loan to
construct its ficility as a complete irrigation
undertaking. Where, however, two districts
are arbitmrily formed out of a single unit for
purposes of ev~lng the loan limitations, a dif-
ferent result might occur. Solicitor Melich
Opinion, February 3, 1971, in re loan apph-
cation of Pond-Peso Improvement District.

The definition of the term “project” in the
Act is sufficiently broad to include all features
of an irrigation development, including drain-
age, where required to make the irrigation
features economically successful. Memoran-
dum of Associate Solicitor Morthland to
Commissioner of Rechmation, May 19, 1970,
in re Federal financing for construction of
drainage collector works.

A local irrigation district which has con-
structed a distribution system financed inde-
pendently of any federally financed project
under Reclamation law, but which receives
project water under contract from Federal
Recbunation water supply works, is eligible
for Federal financing of drainage systems
where such systems are required to complete
or make viable heretofore non-federally fi-
mnced developments. Memorandum of As-
sociate Solicitor Morthland to Commissioner
of Rechunation, May 19, 1970, in re Federal
financing for construction of draimge collec-
tor works.

While small reclamation project loan funds

may not be used for farm development where
land is privately owned and private landown-
ers would benefit from the expenditure, such
funds are available for development work, in-
cludlng levelling and rehabilitation of farm
turnouts and ditches, on land within the Col-
orado River Indian Tribes Small Reclamation
Project, as title to such land is held by the
United States in trust for the Indians. Letter
of Deputy Soficitor Alhn to Frederic L. Kir-
gis, Esq., June 4, 1968.

Small Reclamation Projects Act loan funds
may be used to reimburse the Lakeside Irri-
gation Water District for that portion of the
acquisition costs of stock in the Lakeside Ditch
Company which represent the present worth
of structures and facilities owned by the Ditch
Company, which the District intends to re-
habilitate and better. Although the Act does
not authorize loans to be used solely for the
purckse of already existing facilities, the use
of loan funds to reimburse acquisition costs
of structures and facilities is authorized where
the loan primarily is intended to finance a pro-
gram of new construction and rebablfitation
and betterment, and the acquisition of exist-
ing facilities is merely a minor and incidental
feature of this program. Memorandum of As
sociate Soficitor Miron to Commissioner of
Reclamation, May 24, 1968.

Where the complete irrigation undertaking
consists of laterals to serve the water district
and a four-mile portion of a sixteen-mile main
=nal, which also would serve the Pond-Peso
Improvement District and the Buena Vista
Water Storage District, the cost of the main
canal may not be excluded in determining
whether the project is within the $10 million
limit merely because the main cam] is to be
constructed by the Kern County Water
Agency, a separate entity. Solicitor Barry
Opinion, M-36698, March 29, 1968, in re ap-
plication of Semitropic Water Storage District
on behalf of the Buttonwillow Improvement
District.

The Buttonwillow Improvement District’s
sbre of the cost of a main canal to be con-
structed by the Kern County Water Agency
to supply water to three districts should be
included in the cost of the District’s diversion
and distribution facilities in determining
whether the total cost of the “project” ex-
ceeds the $10,000,000 fimit. Soticitor Barry
Opinion, M-36698, March 29, 1968.
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Page 1332

Sec. 3. [Proposals.]—

* * * * *

NOTE OF OPINION

1. Supplement application
Wherea smallreclamationprojectloana~

plieationhaspreviouslybeenfiledandthesta-
tutory $1,000 filing fee paid, the
Commissionerof Reclamationhas adminis-
trativeauthorityto waiveanadditionalfiling
fee wheretheamountof theapplieadonisto
be increasedto cover the constructionof fa-
cilitiesasoriginallypropowd, butwhosecost
has been increasedby rising construction
costs. Review of the supplemental application
would be limited to determining that the in-
creased costs would not adversely affect the

Page

financial feasibility of the project. Such lim-
ited review, which would dso have been un-
dertaken previously by the State, would not
require the detailed examination of the pro-
posal as contempbted by section 3 of the
Small Reclamation Projects Act. Memoran-
dum of Associate Solicitor Morthland to
Commissioner of Reclamation, January 14,
1970, re fifing fee for the Central Oregon
Irrigation District’s proposed amendment to
its approved Small Recbation Projects Act
loan application.

1333

Sec.4.@)[Organization submitting proposal shall hold lands necessary
for the project or show that it can acquire such lands.]—

* * * * *

NOTE OF OPINION

1. Costof land aequiaition theapplicantmustbe willingto fmaneeother-
The cost of the acquisitionof landassoci- wisethanby loanor grantthecostof acquir-

ated witi flood control benefitsmaybe in- ing landsor interestsin lands.Memorandum
eluded in the grant portion of the small of ActingAssociateSoficitorDavisto Com-
reclamationprojeet proposalas a nonreim- missionerof Reclamation,January20, 1971,
bursablefunctionundersection5@) (5) not- inreappficadonbyYoloCountyWaterUsers.
withstandingtheprovisioninsection4@) tht

Page 1335

Sec. 4.(d) [Secretary authorized to increase loan and/or grant
amount.]—At the time of his submitting the project proposal to the Con-
gress, or at any subsequent time prior to completion of construction of the
project, including projects heretofore approved, the Secretary may increase
the amount of the requested loan and/or grant to an amount within the
maximum allowed by subsection (a) of section 5 as amended, to compensate
for increases in construction costs due to price escalation. (Added by Act
of December 27, 1975, 89 Stat. 1049; 43 U.S.C. $ 422d)

EXPLANATORYNOTE

1975Amendment.Sectionl(c) of the Act subsections(d) and (e) as “(e)” and “(~”, re-
ef December27, 1975 (Pubfichw 94-181, s~ctively. The 1975Act appearsin volume
89 Stat.1049)amendedsection4 by adding IV in chronologicalorder.
newsubsection(d) and redesignatingformer
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NOTE OF OPINION

1. Amen&tory or aupplementd contract intoinorderto increasetheamountof a loan
r~uir~ pursuantto the loanescalationprovisionsof

Basiccontractlaw,section5 of theAct,and section 4(d). Memorandumfrom Assistant
soundbusinesspracticerequirethatanamen- SolicitorMauroto RegionalSolicitor,Sacra-
datoryor supplementalcontractbe entered mento,December4, 1979.

Page 1335

k. 4.(e) [Waiting period for projmt appropriations.]—

* * * * *

EXPLANATORYNOTE

1975Amendmen~Sectionl(d) of theAct designatingitsubsection“(e)”. The 1975Act
of December 27, 1975 (Public Law 94–181, aPPears in volume IV in chronological order.
89 Stit. 1050) amended subsection (d) by re-

Pages 1335-1336

Sm. 4.(f) [Consideration of need, etc.]—The Secretary shall give due

consideration to financial feasibility, emergency, or urgent need for the
project. All project works and facilities constructed under this Act shall
remain under the jurisdiction and control of the local contracting organi-
zation subject to the terms of the repayment contract. (70 Stat. 1044; Act
of June 5, 1957, 71 Stat. 48; Act of November 24, 1971, 85 Stat. 488; Act
of December 27, 1975, 89 Stat. 1050; 43 U.S.C. ~ 422d)

EXPLANATORYNOTm

1975Amendment.Section1(e)of theAct Iedng“, whetherthe proposalinvolvesfur-
of December27, 1975(PublicLaw94–181, nishingsupplementalirri~tion waterfor an
89 Stat.1050)amendedsubsection(e) by re- exisdngirrigationproject,whetherthe pre-
designatingit subsection“(~”. The 1975Act posalinvolvesrehabilitationof existingirri-
aPPears in volume Iv in chronological order. gation project works, and whether the

1971 Amendment. Section 1(2) of the Act proposed project is primarily for irrigation”,
of November 24, 1971 (Public Law 92– 167, which appeared after the word “project”.
85 Stit. 488) amended the first sentence of The 1971 Act appears in Volume IV in chron-
subsection (~ (formerly subsection (e)) by ge- ological order.

NOTE OF OPINION

1. Projec&,efigibllityof
The languagein section4(e) of the Small

ReclamationProjectsAct of 1956requiring
the Secretaryto consider“whetherthe pro-
posed project is primarily for irrigation”
clearly evidences that Congress did not intend
the term“project”, asdefinedby section2(e)
@rior to the 1971 amendment),to be re
strictedonly to completeundertakingsused
exclusivelyfor irrigationpurposes.If such an
undertaking is to be “primarily” for irrigation
then it is acceptable to have the undertaking

also serve a secondary compatible purpose.
Thus the Act does not prevent the Board of
Land and Natural Resources of Hawaii from
entering into a contract providing for the
rental and use by the Raiuakoi Corporation
of water facilities and space within the pipe-
lines of the Molokai Irrigation System to con-
vey the corporation’s well water to its
proposed resort complex, even though the ir-
rigation system is financed, in part, under the
Act. Molohi Homesteaders Cooperatiw Associa-
tion v. Morton, 506 F.2d 572 (9th Cir. 1974).
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Pages 1336-1338

Sec.5.[Contract requiremenK.]— Upon approval of any project proposal
by the Secremry under the provisions of section 4 of this Act, he may
negotiate a contract which shall set out, among other things—

(a) the maximum amount of any loan to be made to the organization and
the time and method of making the same available to the organization. Said
loan shall not exceed the lesser of (1) two-thirds of the maximum allowable
estimated total project cost as determined by section 2(Q of this Act, or (2)
the estimated total cost of the project minus the contribution of the local
organization as provided in section 4@) of this Act and the amount of the
grant approved;

(b) the maximum amount of any grant to be accorded the organization.
Said grant shall not exceed the sum of the following: (1) the costs of in-
vestigations, surveys, and engineering and other services necessary to the
preparation of proposals and plans for the project allocable to fish and
wildlife enhancement or public recreation; (2) one-half the costs of acquiring
lands or interests therein to serve exclusively the purposes of fish and wild-
life enhancement or public recreation, plus the costs of acquiring joint use
lands and interests therein properly allocable to fish and wildlife enhance-
ment and public recreation; (3) one-half the costs of basic public outdoor
recreation facilities or facilities serving fish and wildlife enhancement pur-
poses exclusively; (4) one-half the costs of construction of joint use facilities
properly allocable to fish and wildlife enhancement or public recreation;
and (5) that portion of the estimated cost of constructing the project which,
if it were constructed as a Federal reclamation project, would be properly
allocable to functions, other than recreation and fish and wildlife enhance-
ment, which are nonreimbursable under general provisions of law applicable
to such projects: Prwided, That the cost of constructing the project as used
in this subsection shall be exclusive of the cost of lands and interests in land;

(c) a plan of repayment by the organization of (1) the sums lent to it in
not more than fifty years from the date when the principal benefits of the
project first become available; (2) interest, as determined by the Secretary
of the Treasury, as of the beginning of the fiscal year in which the contract
is executed, on the basis of the computed average interest rate payable by
the Treasury upon its outstanding marketable public obligations, which are
neither due nor callable for redemption for fifteen years from date of issue,
and by adjusting such average rate to the nearest one-eighth of 1 per cen-
tum, on that portion of the loan which is attributable to furnishing irrigation
benefits in each particular year to land held in private ownership by a
qualified recipient, as such term is defined in section 202 of the Reclamation
Reform Act of 1982, in excess of nine hundred and sixty irrigable acres,
or by a limited recipient, as such term is defined in section 202 of the
Reclamation Reform Act of 1982, in excess of three hundred and twenty
irrigable acres; and (3) in the case of any project involving an allocation to
domestic, industrial, or municipal water supply, commercial power, fish and
wildlife enhancement, or public recreation, interest on the unamortized
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balance of an appropriate portion of the loan at a rate as determined in (2)
above; Except [sic] that portion of said allocation attributable to furnishing
benefits to a facility operated by an agency of the United States, which
portion shall bear no interest;

* * * * *

(70 Stat. 1046; Act ofJune 5, 1957,71 Stat. 49; Act of September 2, 1966,
80 Stat. 376; Act of November 24, 1971, 85 Stat. 488; Act of December
25, 1975, 89 Stat. 1050; Act of September 4, 1980, 94 Stat. 1065; Act of
October 12, 1982, 96 Stat. 1272; 43 U.S.C. ~ 422e)

EXPLANATORYNOTm

19S2AmendmentSection223of theRec-
hmadonReformActof 1982(Actof October
12, 1982,PublicLaw97-293,96 Snt. 1272)
amendedparagraph(c)(2)bysubstituting“by
a qualifiedrecipient,assuchtermis defined
insection202of tie ReclamationReformAct
of 1982,in excessof ninehundredandsixty
irrigableacres,or by a limitedrecipient,as
such term is defined in section202 of the
ReclamationReform Act of 1982, in excess
of threehundredandtwentyirrigableacres”
for “by any one owner in excess of one
hundred and sixty irrigable acres”. The 1982
Act appears in Volume IV in chronological
order.

1980 Amendment.SectionS@) of theAct
of Septem~r 4, 1980(PublicLaw96-336,94
Stat.1065)amendedparagraph(c)(3)by in-
sertingthe final clausethereof referringto
allocationsattributableto furnishingbenefits
to a facilityoperated by an agency of the
UnitedStates.The 1980Act appearsin Vol-
umeIV in chronologicalorder.

1975Amendment.SectionI(q of the Act
of December27, 1975 (PubticLaw94-181,

89 Stat.1050) amended para~ph (a)(l) by
substituting “tw-thirds of the maximum al-
lowable estimated total project cost as deter-
mined by section 2(f) of this Act” for
“$10,000,00~’. The 1975 Act appears in Vol-
ume IV in chronological order.

1971Amendmen~The Act of November
24, 19?1 (PubficLaw92-167,85 Stat.488)
amendedparagraphs(a), (b), and (c) in the
followingrnannecsection1 (3)amendedpar-
a~ph (a)by substituting”$10,000,000”for
“$6,500,000”; section 1(4) amendedpara-
graph(b)(2)byprovidingthata grantmaybe
made for one-halfof the cost of acquiring
landsspecificallyfor fishandwildlifeenhance-
mentand recreationand for the entirecost
of joint-usebndsallocatedto these purposes;
section 1(5) amended paragraph @)(5) by add-
ing the proviso as it appears in the tex~ and
section l(6) amended paragraph (c)(3) to re-
quire that all reimbursable fish and wildlife
and recreation costs be repaid with interest at
the rate determined by the formula set forth
in paragraph @)(2). The 1971 Act appears in
Volume IV in chronological order.

NOTSS OF OPINIONS

Deferralof repa~ent 3 sidencyremainsa requirementof Rechma-
E-lation of loan arnoont 4 tionlawandtheacreagelimhadonprovisions
Excesslands 1
Grants 5

applyOna Rec~~tiOn-Wideb~is>do notap
ply to landsreceivingwaterfrom facilities

Labor standards 6 constructedpursuantto the SmallReclama-
NEPAcompliance 7 tionProjectsAct. While the SmallRechma-
Projeetoperation 8 tion Projects Act is a supplement to
fibfic amess 9 Recbmadon law,h hasbeen held, in Solici-
Reimbursabflityof costs 10 tor’s OpinionM-36904,85 I.D. 254 (1978),
1. Exmsslands that the residencyrequirementwasnot in-

The ownershiplimitationsof Reclamation corpomtedintotheAct.Similarly,andfor the

law,as enunciatedin solicitor’s OpinionM- samereasonsgivenin thatOpinion,theRec-

36919(December6, 1979),holdlngthatre- hmation-wideownenhip limitationof Rec-
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Iamation~w alsowasnot incorporatedinto
the Act. Memorandumof AssistantSohcitor
Mauro to RegionalSoficitor,PacificSouth-
west,April24, 1981,in re applicationof Sol-
icitorOpinionM-36919 to SmallRecbmation
ProjectsAct projects.

Section5(c)of theSmallReclamationProj-
ects Act of 1956,whichrequiresrepayment
with interestof thatportion of the project
loan whichis attributableto furnishingirri-
gationbenefitsto excesslands,exemptsthese
projectsfrom the requirementof Reclama-
tion lawthatlandownersagreeto disposeof
theirexcesslandsin order to receiveproject
waterfor such holdings. Congress dld not in-
tend, by the emctment of section 11 of the
1956 Act making the latter a supplement to
the Reclamation laws, to incorporate the gen-
eral Reclamation hws into the 1956 Act. Ac-
cordingly, there is no requirement that the
landowner bean actual bona fide resident on
the land as a condition for the delivery of
water from a small reclamation project. Sol-
icitor Krulitz Opinion, 85 I.D. 254 Uuly 17,
1978) in re application of the acreage hmi-
tation and residency requirements to Small
Reclamation Projects Act projects.

Where bnd is held in trust for 15 separate
ownership interests, but each beneficiary’s
right to possession is subject to the approval
of owners of not less than 66~A% of the ben-
eficial interest in the trust property, the trust
does not qualify as an appropriate device for
the holding of excess bred. The beneficial in-
terest is not an “ownership” interest within
the meaning of either section 46 of the Om-
nibus Adjustment Act of the provisions of
Small Reclamation Projects Act. Memoran-
dum of Acting Associate Solicitor Davis to Re-
gional Solicitor, Los Angeles, April 22, 1970,
in re Wolfskill Trusc affirmed, Letter of As-
sociate Solicitor Morthland to William M.
Fischback, May 11, 1971.

Computation of interest on the portion of
a Small Rechrnation Projects Act loan for tie
improvement and rehabilitation of the dis-
trict’s existing irrigation project which is at-
tributable to irrigation of excess lands should
begin when the project irrigation service be-
comes available to the landholder, even
though not specifically provided by the con-
tract with the irrigation district. Dec. Comp.
Gen. R163663, May 24, 1968, in re validlty
of a claim against the Roosevelt Irrigation Dis-
trict.

It is permissible under the Small Recla-
mation Projects Act to determine interest

each year on the basis of the actual application
of water to non+xcess lands where the con-
tract permits the bndowner to redesignate
each year the non-excess lands receiving
water. Memorandum of Associate Solicitor
Hogan, April 18, 1967, in re proposed loan
contract with North Poudre Irrigation Com-
pany.

3. Deferral of *yment
The language of section 3 of the Act of

September 21, 1959, which provides that any
project “within the administrative jurisdic-
tion” of the Secretary of the Interior will be
governed by its provisions, makes the Act ap
phcqble to all projects for which the Secretary
is the contracting officer, even though certain
projects so included are not constructed as
Reclamation projects. Thus, as section 5 of
the Small Reclamation Projects Act author-
izes the Secretary to administer the repay-
ment contracts for projects constructed with
loans authorized thereunder, the Secretary
has authority, pursuant to the 1959 Act, to
grant deferments to the Georgetown Divide
Water District, California, a project financed
under the Small Reclamation Projects Act.
Memorandum of Associate Solicitor Miron to
Commissioner of Reclamation, January 22,
1969.

4. Escalationof loan amount
Basiccontractlaw,section5of theAct,and

soundbusinesspracticerequirethatanamen-
&tory or supplementalcontractbe entered
intoinorderto increasetheamountof a loan
pursuantto the loanescalationprovisionsof
section 4(d). Memorandumfrom Assistant
SolicitorMauroto RegionalSolicitor,Sacn-
mento,December4, 1979.
5. Grants

The cost of the acquisitionof landassoci-
ated withflood control benefitsmaybe in-
cluded in the grant portion of the small
reclamationproject proposalas a nonreim-
bursablefunctionundersection5@)(5) not-
withstandingtheprovisioninsection4@) that
theapplicantmustbewilfingto financeother-
wisethanby loanor grantthecostof acquir-
ing landsor interestsin lands.Memomndum
of Acting AssociateSoficitorDavisto Com-
missionerof Reclamation,January20, 1971,
inreappficadonbyYoloCountyWaterUsers.
6. Labor standards

The Bureauof Rechmationisnotrequired
to includethe laborstandardsestablishedby
either the Copeland Act or the Contract
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Work Hours Standards Act in Reclamation
repayment contracts executed pursuant to the
Small Reclamation Projects Act and the Dis-
tribution System Loans Act, as the latter Acts
make no provision for the application of wage
and hour standards to the work financed by
the grant or loan issued thereunder. More
over, Copebnd Act contract provisions re-
quiring adherence to Department of Labor
regulations are intended to aid in enforce-
ment of the Davi*Bacon Act and otier stat-
utes dealing with federally-assisted
construction that contain similar wage pro
visions and in the enforcement of overtime
provisions of the Contract Work Hours Stan-
dards Act whenever they are applicable to
construction work. In the absence of Dav&
Bacon Act provisions or Contract Work Hour
Standards provisions fiere is no requirement
for inclusion of a contract provision relating
to Copebnd Act regulations. Memorandum
for Acting Associate Solicitor Davis to Com-
missioner of Reclamation, July 18, 1968.

7. NEPAcoznp~anee
Noenvironmentalimpactstatementwasre-

quired for the constructionof the Molokai
irrigationsystemeventhoughitwas financed,
in part, under the Small Rechtnation Projects
Act of 1956, as the repayment contract was
executed in 1963 and the project completed
in 1969, before enactment of the National ti-
vironmental Policy Act. The facts that Ha-
WFS repayment obligation continued after
1968 and that, as provided by section 5(d) of
the 1956 Act, the Secretary of the Interior
had a continuing right to interject himself into
the affairs of the system in the event of non-
compliance with the repayment contract, are
insufficient to render the Secretary’s decision
not to participate in negotiations between the
Board of Land and National Resources of Ha-
waii and the Kaiuakoi Corporation for rental
of system facilities a “major Federal action.,,
Molobi Hmsteaders Cooperative Assotition v.
Morton, 506 F.2d 572 (9th Cir. 1974).

8. Projectoperation
The language of section 5(d) of the Small

Reclamation Projects Act of 1956 which spec-
ifies that the loan contracts made under the
Act shall contain a provision for the operation
of the project in accordance witi prescribed
Government regulations does not limit the
use of MolotiI Irrigation Project works to
those specifically authorized in the contract.
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The legislative purpose behind tie Act was to
provide a separate and independent means to
make Federal loans available for the construc-
tion of small, local water utilization projects
which would be controlled and administered
by State or local agencies, thereby avoiding
the expense of Federal administration. Fed-
eral participation under the Act is limited to
the role of a lending agency and the language
which section 5(d) requires to be used in the
loan contractis designedonly to insurere-
paymentof the Fedemlloan. Consequently,
theAct doesnotprecludetheBoardof Land
and NaturalResourcesof Hawaiifrom con-
tractingto providewaterfacilitiesandspace
withinprojectpipelinesto the KaiuakoiCor-
porationto convey itswellwaterto itspro-
posedresortcomplexeven thoughsuch use
is not specifically authorized in the section 5
contract. Molohi Homesteaded Cooperatiw As-
sochtim v. Morton, 356 F. Supp. 148 (D. Ha-
waii 1973), af~d, 506 F.2d 572 (9th Clr.
1974).

9. Pubfic access
There are no legal means avaihble to re-

quire owners of privately-owned land around
a reservoir built prior to 1966 pursuant to the
Small Recbmation Projects Act of 1956 to
provide pubfic access to the reservoir. Mem-
orandum of Associate Solicitor Morthhnd,
December 16, 1969.

Because the Hernandez Dam was con-
structed before the 1966 amendment to the
Act, and at the time the loan application was
made no recreation purposes were contem-
plated and no provision made for public ac-
cess to the reservoir, the Department of the
Interior cannot require the grantees to pro-
vide recreational facilities or public access, as
the 1966 amendment is not retroactive. Mem-
orandum of Associate Solicitor Morthland to
Field Soficitor, San Francisco, December 16,
1969.

10. Rtimbursatifityof costs
Costsallocatedto anadromousfisheryen-

hancementshouldnotbe treatedasnonreim-
bursableundersection5(b)(5)but shouldbe
treatedno differentlythan other fish and
wildfifeenhancementcosts,whicharesubject
to the cost sharingprovisionsof the Act.
Memorandumof AssociateSolicitorsGood
andSpradleyto FieldSolicitor,Boise,Decem-
ber 13, 1982.
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SMALL RECLAMATION PROJECTS ACT—SEC. 11 1339

Page 1339

See. 10. [Appropriation.]— There are hereby authorized to be appro-
priated, such sums as may be necessary, but not to exceed $600,000,000
to carry out the provisions of this Act: Prwided, That the Secretary shall
advise the Congress promptly on the receipt of each proposal referred to
in section 3, and no contract shall become effective until appropriated funds
are available to initiate the specific proposal covered by each contract. All
such appropriations shall remain available until expended and shall, insofar
as they are used to finance loans made under this Act, be reimbursable in
the manner hereinabove provided. (70 Stat. 1047; Act of September 2,
1966, 80 Stat. 376; 51 (7), Act of November 24, 1971, 85 Stat. 488; Act
of December 27, 1975, 89 Stat. 1050; Act of September 4, 1980, 94 Stat.
1065; 43 U.S.C. f422j)

EXPLANATORYNOTES

Amendment IncreasingAppropriations creasingtheamountsauthorized to be appr~
Autio&osz. The Acts of November24,
1971 (Pubfic bW 92-167, 85 Stat. 488), De

priated to $300,000,000, $400,000,000, and
$600,000,000, respectively. The 1971, 1975,

cember 27, 1975 (Pubhc bw 94-181, 89 Stat. and 1980 Acts appear in Volume IV in chron-
105o), and September 4, 1980 (Pubfic Law 9& ological order.
336,94 Stit. 1065) amended section 10 by in-

NOTE OF OPINION

1. Anti-DeficiencyAct
BecauseSection10 of the SmallReclama-

tion ProjectsAct requiresonly that appr~
priatedfundsnecessaryto initiatethespecific
proposalcovered by each contract be avail-
able in order to make the contract effective,
the Act imphcitly authorizes the Secretary to
enter into repayment contracts which would
obligate the United States in excess of appro-
priations. Consequently, the Anti-Deficiency
Act, 31 U.S.C. $ 665(a), does not prevent the

Department of Interior from executing a re-
payment contract for a project funded under
the Small Reclamation Projects Act with the
De Luz Municipal Water District where the
total contract obhgation would be $5.4 mil-
lion even though current appropriations to-
taled only $3.4 million. Memorandum of
Associate Solicitor Leshy to Deputy Assistant
Secretary, Land and Water Resources, Sep
tember 7, 1977.

Page 1339

Sm. 11. [Supplement to Rwlamation laws—Short title.]—

* * * * *

NOT= OF OPINIONS

Reladomtip witi ofier laws 1 madonProjectsAct projects.Memomndum
Use of reclamationfind 2 of AssociateSolicitorLeshy to Deputy Assis-. .
1. ~ationshlp tifi otier laws tantSecretary,Land and WaterResources,

Becausesection 11 of the Small Reclama- September 7, 1977, in re proposed contract

tion Projects Act expressly provides that it
with De Luz Heights Municipal Water Di+

“shall be a supplement to the Federal recla- trict, &lifornia.

mtion laws,” section 12 of the Reclamation The requirement of the Act of February

Project Act of 1939 applies to Small Recla- 25, 1920 that the Secretary be a party to all

S277



August 6, 1956

1339 SMALL RECLAMATION PROJECTS ACT—SEC. 13

contracts to supply water from any project
irrigation system for purposes other than ir-
rigation does not apply to the Small Recla-
mation Projects Act of 1956, notwithstanding
the language in section 11 of the latter Act
that it shall be a supplement to the Federal
Recbmation laws. Where, as here, a provision
of one of the earlier enacted general Recla-
mation and irrigation laws conflicts with the
clear intention of the 1956 Act to vest con-
tracting authority in the local organimtions
which construct and operate the project, the
later Act must prevail. Consequently, even
though the MolotiI Irrigation System has
been financed, in part, under the Small Rec-
lamation Projects Act, neither contractual ap
proval by the Secretiry of the Interior or any
other Federal action is required by the 1920

Act for the Board of hnd and Natural Re-
sources of Hawaii to contract to provide water
facilities and space within Molokai pi~lines
to the tiluakoi Corporation to carry its well
water to its proposed resort complex. Molohi
Howsteadms Co@native Asociatwn v. Mwton,
506 F.2d 572 (9th Cir. 1974).

2. Use of tiamation fund
Section11 of the SmallReclamationProj-

ects Act and the Iegishtive history make it
clear that the Act is a phase of the Reclama-
tion program, is supplementary to Reclama-
tion law, and that the reclamation fund is thus
available for carrying out its purposes. Mem-
orandum of Associate Soficitor Good to Com-
missioner, September 8, 1982.

Page 1339

Sm. 13. [Mferral of repayment installments.]—A loan contract neg~
tiated and executed pursuant to this Act my be amended or supplemented
for the purpose of deferring repayment installments in accordance with the
provisions of section 17@) of the Reclamation Project Act of 1939, as
amended (73 S~t. 584, 43 U.S.C. 485 b–1). (Added by $ 1(8), Act of No-
vember 24, 1971, 85 Stat. 488; 43 U.S.C. $ 422k-1)

EXPLANATORYNOTE

1971 Amendment. Section 13 was added by Act appears in Volume IV in chronological
section 1(8) of the Act of Novem&r 24, lg7 I order.
(Public Law 92-167,85 Stit. 488). The 1971
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1340-1342

CROOKED RIVER PROJECT

Pages 1340-1342

EXPLANATORYNOTE

Codification Omi@ed. me Act (>f AuWst fied at 43 U.S.C. $$ 615 f-615j but ws omit-
6, 1956 (70 Stat. 1058), authorizing the ted from the 1976 and subsequent dltions of
Crooked River Project, originally was codi- the U.S. Code as having limited applicablfity.
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1343-1344

LITTLE WOOD RIVER PROJECT

Pages 1343-1344

EXPLANATORYNOTE

Mfication Otitied. The Act of August at 43 U.S.C. $$ 615k-615n but was omitted
6, 1956 (70 Stat. 1059), authorizing the Little from the 1976 and subsequent editions of the
Wood River Project, originally was codified U.S. Code as having limited applicability.
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SAN ANGELO PROJECT

Pages 1354-1356

EXPLANATORYNOTE

@fication Ondtted. The Act of August U.S. C. $$ 615@615r but ws omitted from
16, 1957 (71 Stat. 372), authorizing the San the 1976 and subsequent editions of the U.S.
Angelo Project, originally was cdlfied at 43 Code as having hmited applicability.

Pages 1354-1355

%. 2.@) [Contrad.], (c) [Water rates-Interest-Storage space.], (d)
[Repayment contract prerquisites.]—

* * * * *

EXPLANATORYNOTE

Supplementary Protision: R-ion of R& Supply Corporation by extending the period
payment ~ntrad. The Act of October 29, authorized for repayment of reimbursable
1971 (Pubhc bw 92-147, 85 S@t. 415) au- construction costs of the San Angelo Project
thorized the Secremry to revise the repay- from forty to fifty years. The 1971 Act ap
ment contract with the San Angt:lo Water pears in Volume IV in chronolo@cal order.
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1398-1410

BEAR RIVER COMPACT

Pages 1398-1410

~PLANATORY NOTE

1980 Amendment. The Act of February 8, River Compact. The 1980 Act and amended
1980 (Public Law 96-189,94 Stat. 4) granted Compact appear in Volume IV in chronolog-
Congressional consent to an amended War ical order.
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1418-1419

REIMBURSE LANDOWNERS FOR MOVING EXPENSES

Pages 1418-1419

An act to authorim the Secretary of the Interior to reimburse owners of lands acquired for
developments under his jutilction for their moving expenses, and for other purposes. (Act
of May 29, 1958, Pubfic hw 85--433, 72 Stat. 152)—fi@aled.

EXPLANATORYNOTE

1971 Re@. This Act was repealed in full Pubhc hW 91-646, 84 Stat. 1903). &tracts
by section 220(a)(l) of the Uniform Reloca- from the 1971 Act, including section
tion Assistice and Real Property Acquisition 220(a)(l), appear in Volume IV in chronolog-
Pohcies Act of 1970 (Act ofJanuary 2, 1971, ial order.

NOTE OF OPINION

1. Relatiomtip tith ofier laws
Reimbursementto hdowners for the re-

locationexpensestheyincurasa resultof the
acquisitionof a right-f-way over their land
to relocateCaliforti StateHighwayNo. 49
is governedby the Moving tipense Act of
May29, 1958 and not by Chapte]r 5 of the
Federal Ald Highway legislation, even assum-
ing State Highway No. 49 was constructed

with Federal Aid funds. The highway relo
cation is an integral part of the construction
of the Central Valley Project’s Auburn-Fol-
som South Unit and is therefore pefiormed
under authority of section 14 of the Rech-
mation Project Act of 1939. Memorandum of
Associate Soficitor Morthland to Commh
sioner of Reclamation, March 20, 1970.
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1426-1428

WATER SUPPLY ACT OF 1958

Pages 1426-1428

EXPMNATORY NOTE

Supplementary Provision: Wa@r Conser- that has entered into a repayment contractor
vation Plan. Section 21O@) of the Recbzna- water service contract under the Water Sup-
tion Reform Act of 1982 (Title II, Act of ply Act of 1958 shall develop a water conser-
October 12, 1982, Public Law 97-293, 96 vation phm. Tbe 1982 Act appears in Volume
Stat. 1261, 1268) provides that every entity IV in chronolo@cal order.

NOTm OF OPINIONS

Allocation of costs 2
Effect on authorized project purposes 3
Future capacity 1
Industrial water supply 4
Storage for ~ationd purposes 5
Water rates 6

1. Future capacity
Where, under the authority of the Water

Supply Act of 1958, construction of a reser-
voir includes storage capacity to impound
water for anticipated future municipal and in-
dustrial demands and there is more thn one
phase allocated to future water supply, phased
repayment of the future demands is author-
ized by section 301@). Thus, a reservoir could
provide storage capacity for the future re-
quirements of different entities or of future
sages of development of one entity and in
both cases the 50-year repayment require-
ment would begin to run from the date of
first use for each separate phase. Memoran-
dum from Acting Deputy Solicitor Ferguson
to Assistant Secretary, bnd and Water Re-
sources, February 25, 1977, affirming mem-
orandum of Associate Sohcitor Hogan of
March 29, 1965.

2. Allocation of costs
The phrase “construction costs, includlng

interest during construction, allocated to
water supply,” for the purposes of calculating
deferred payments of principal and for waiv-
ers of interest, refers only to costs allocated
to water supply storage, and does not include
the costs of water conveyance facilities. The
costs of water conveyance facilities may, how-
ever, be included in the total cost of the proj-
ect to which the 30 percent maximum
allocated to anticipated future demands ap
plies. Memorandum of Acting Assistant Com-
missioner Mllin, September 28, 1967.

3. Effecton authorizedprojectpurposes
The WaterSupplyAct of 1958 does not

independentlyauthorizethesaleof Stampede
Rewrvoirwaterfor municipaland industrial
purposes as such use is not a specific purpose
of the multi-pu- Washoc project and the
Act specifically provides that where the mod-
ification of a reservoir project to include stor-

age would =riously afftit the authorized
purposes of the project, further Congres-
sioml approval is required. Memorandum of
Soticitor Martz to Regional Solicitor, Pacific
Southwest, January 19, 1981.

4. Induatrid watersupply
ByauthorizingtheSecretaryof interiorto

enterinto contractsto supplyproject water
for “municipalwatersupplyor miscellaneous
purposes;’ section 9(c) of the Reclamation
Project Act of 1939 permits the sale of water
for industrial purposes from the Yellowtail
and Boysen Reservoirs of the Missouri River
Basin. It is clear that section 1(b) of the Flood
Control Act of 1944 approved the disposition
of project water for industrial purposes. It is
also evident that the phrase “municipal water
supply or miscellaneous purposes” was in-
tended to encompass industrial purposes, a~
1) the Act of June 21, 1963 expressly au-
thorizes the renewal of contracts previously
made under the 1939 Act for’ ‘municipal, do
mestic or industrial” purposes; 2) both section
2(b) of the Act of February 25, 1956 and sec-
tion 301 of the Water Supply Act of 1958
illustrate that Congress has long associated
municipal usc with industrial use; and 3) Con-
gress has been made aware of the Secretary’s
actions in selling project water for industrial
use under the authority of the 1939 Act and
has not objected. Environwtal Defwe Fund,
Inc. u. Mortw, 420 F. Supp. 1037 (D. Mont.
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WATER SUPPLY ACT OF 1958 1426-1428

1976), afPd sub nom. Envi70nmntal Defense
Futi, Inc. v. Andws, 596 F.2d 848 (9th Clr.
1979).

In contracting to supply water for industrial
purposes from the Yellowtail and Boysen Res-
ervoirs of the Missouri River Bash the Sec-
retary was not obligated to comply with the
Water Supply Act. Such mle is independently
authorized by section 9(c) of the Reclamation
Project Act of 1939 and the Water Supply Act
expressly declares that it “shall be alternative
to and not a substitute for the provisions of
the [1939 Act]~’ Entiron~til Defwe Fund,
Inc. v. Morton, 420 F. Supp. 1037 (D. Mont.
1976), ad sub nom. Environmtil Defwe
Fund, Im. v. Andw, 596 F.2d 84t%(9th Cir.
1979).

5. Storagefor recreationalpu~ses
Nothinginsection301(b)of theWaterSUP

ply Act of 1958suggeststhata municipality
suchas the Cityof Albuquerquemayplace,
solely for recreationalpurposes,the excess
waterit receivesfrom the He~onReservoir,
SanJnan-ChamaProject,into storagein the
ElephantButteReservoir.Evenif thestatute

is read to permit storage by a municipality for
any purpose, the specific terms and conditions
of the Colorado River Storage Project Act
and the Act of June 13, 1962, which make
recreatioml use only incidental to the primary
purposes of municipal, industrial and irriga-
tion uses, override conflicting authority in
section 301 @). Jkadla Apuhe Ttibe v. United
States, 657 F.2d 1126 (lOth Cir. 1981).

6. Wa@r rates
Ratesfor thesaleof reguhtorywatersupply

fromRuediReservoirmaybeestablishedpur-
suantto section301@) of the WaterSupply
Act of 1958as at the timeconstructionwas
authorizedCongresswasnotifiedthatrepay-
mentof municipalandindustrialcostswould
be governedby theWaterSupplyAct, inter-
estonwatersupplyhadalreadybeendeferred
for tenyears,andthelanguageof theWater
SupplyAct specifiesthat its provisionsare
availableasanalternativeto thoseof the 1939
Act. Memorandum of AssistantSolicitor
Mauroto RegionalSolicitor,RockyMountain
Region,March20, 1981,in re proposedsale
of water,Fryin~an-ArkansasProject.
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1442-1443

EXTENSION OF CARIBOU AND TARGHEE NATIONAL FORESTS

Pages 1442-1443

Sm. 4. (a) [Applicability to laws and re@ations.]-It is hereby declared

that the sole purpose of this Act is to subject the lands referred to in the

foregoing sections of this Act to all laws and regulations applicable to na-

tional forests, and nothing in this Act shall be construed to authorize the

United States to acquire any additional lands or any interest therein, nor

to diminish or in anywise affect any valid rights in or to, or in connection

with, any such lands which may be in existence on the date of enactment

of this Act, nor to prejudice the sale or lease by the Secretary of the Interior

under the Act of June 1, 1938 (52 Stat. 609), as amended, of lands for

which applications under that Act were pending on March 28, 1957, and

of one additional tract, not exceeding five acres, in either the south half

of the northwest quarter of the northeast quarter of the northwest quarter,

or the north half of the northeast quarter of the northwest quarter of the

northwest quarter, both of section 17, township 2 south, range 46 east,

Boise meridian, if application for such additional tract be made not later

than July 1, 1960, by an applicant whose application under R.S. 2455, as

amended (43 U.S. C. 1171) for lands within the west half of the said section

17 was pending on March 28, 1957.

* * * * *

(72Stat. 608; Act of August 18, 1959, 73 Stat. 365)

EXPLANATORYNOTE

1959 Amendment. Section 1 of the Act of
August 18, 1959 (Public bw 86–165, 73 Stat.
365) amended subsection (a) of section 4 by
adding the hnguage which appears above at
the end thereof following “date of enactment
of this Act”. Section 2 of the 1959 Act made
this amendment effective as of the effective
date of tbe 1958 Act. Section 3 of the 1959

Act provided that the intent of Congress in
enacting that Act is that the apphcations iden-
tified in the amendment shall be granted or
rejected, h whole or in part, on the basis of
the same smndards which would have been
applied in granting or rejecting them &d fie
1958 Act not been enacted. me 1959 Act
does not appear herein.
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1448-1450

BRIDGIZS ON FEDERAL DAMS

Pages 1448-1450

~ 320.Bridges on Federal dams

* * * * *

(d) [Emer&ncy find.]-Not to exceed $65,000,000 of any money here-
tofore or hereafter appropriated for expenditure in accordance with the
provisions of this title or prior Acts shall be available for expenditure by
the Secretary in accordance with the provisions of this section, as an emer-
gency fund, to reimburse any agency for any addltioml costs or expendi-
tures which it may be required to incur because of the design and
construction of any such dam so that it will constitute and serve as a foun-
dation for a public highway Ibridge upon and across such dam and to reim-
burse any such agency for any costs, expenses, or expenditures which it may
be required to make in designing and constructing any such bridge upon
and across a dam in accor&nce with the provisions of this section, except
such costs, expenses, or expenditures as would have been required of such
agency in any event to satisfy a legal obligation to relocate a highway or
bridge or to meet operating or other agency needs, and there is authorized
to be appropriated any sum or sums necessary to reimburse the funds so
expended by the Secretary from time to time under the authority of this
section. Of each bridge constructed upon and across a dam under the
provisions of this section, there maybe financed wholly with Federal funds
that portion thereof which is located within the physical limits of the mas-
onry structure, or structures, of the dam, and the Secretary shall in his
sole discretion determine what additional portion of the bridge, if any, may
be so financed, such determination to be final and conclusive. The re-
mainder of the bridge, and any necessary related approach roads, shall be
financed by the State or its appropriate subdivision with or without the aid
of Federal funds; but said portion of the bridge so financed by the State
or its subdivisions, including such portion thereof, if any, as may extend
beyond the physical limits of the dam, shall nevertheless be designed and
constructed solely by the agency having custody and jurisdiction of the dam
as provided in subsection (a) of this section.

* * * * *

(72Stat. 917; Act of September 21, 1959, 73 Stat. 613; Act of August 13,
1964,78 Stat. 398; Act of December 31, 1970, 84 Stat. 1724; Act of August
13, 1973, 87 Stat. 265; Act of January 4, 1975, 88 S@t. 2290; Act of May
5, 1976,90 Stat. 443; Act of November 6, 1978,92 Stat. 2707; 23 U.S.C.
~ 320)
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1448-1450 BRIDGES ON FEDERAL DAMS

EXPLANATORYNOTE

Amendments Incr~ing Amount Avail- tion 128(a) of the Act of November 6, 1978
able for tiergency Fund. Subsection (d) has (Public Law 95-599, 92 Smt. 2707), which
been amended on five masions since 1964 increased the amount from $50,000,000 to
to increase the amount of money available for $65,000,000. None of the amen~ng Acts ap
expenditure as an emergency fund, The most pears herein.
recent such amendment was effected by sec-
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September 2, 1958

1460

PUBLIC WORKS APPROPRIATION ACT, 1959

Page 1460

k. 205.[Restriction on transfer of funds by Southwestern Power
Adrninistration.]—

* * * * *

EXPLANATORYNOTE

Prdsion Repeati The same provision is 1977 (91 S@t. 806). It was not continued in
contained in each sub~uent annwd appr~ appr~p~tions for the Southwestern power
priation act through the Act of Au@st 7, Admmlstration m the Department of tier~.
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Septemkr 2, 1958

1479-1481

BOULDER CITY ACT OF 1958

Pages 1479-1481

see.9.

* * * * *

(e) [InvestiWtion.]-At the end of each period of five years after the
date of incorporation of the municipality, the Secretary shall investigate the
need for continuation of all or part of the assistance to the municipality
provided under this section. (72 Stat. 1733; $ 1(19), Act ofJanuary 2, 1975,
88 stat. 1970)

EXPLANATORYNOTE

1975 Amendment. Section 1(19) of the Act and recommendations to the Congress as soon
of January 2, 1975 (Public bw 93-608, 88 thereafter as practicable”. fitracts from the
Stat. 1967) amended section 9(e) by strifing 1975 Act, includlng ~ction 1(19), appear in
out the words “and shall report h~ findings Volume IV in chronological order.
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June 23, 1959

1484

VOLUME III

RESEARCH FARM, WASHINGTON STATE

Page 1484

[Sale of proj~ lands to State for a@dturd research autho&ed.]—

* * * * *

EXPLANATORYNOTE

Note Ofitted from Text of Voltm IIh hundred and forty acres of irrigable lands
1962 Amendment Section 7 of the Act of whether or not said bnds are in conformed
October 1, 1962 (Public hw 87-728,76 Stit. farm units, owned by the State of Washington
679) provided that “The Act of June 23, for use by the Washington State University
1959 (73 Stat. 87) is hereby amended to . . . for agricultural research purposes.” The
permit dehvery of water to not to exceed six .1962 Act appears in Volume 111at page 1690.
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September 10, 1959

PUBLIC WORKS APPROPRIATION ACT, 1960

Page 1496

[bans tiyond fiscal year contin~nt upon appropfiation.]—

* * * * *

EXPLANATORYNom

Provbdon Repeati The mme proviso is (95 Stit. 1139), which was continued for fi~l
contained in each subsequent annual appr~ year 1983 by section 101 (~ of the Further
priation act through the most recent one re Continuing Appropriations Act for Fiscal
viewed for this publication, the Energy and Year 1983 (96 S@t. 1906).
Water Development Appropriation Act, 1982
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1500

EXTRA CAPACITY, CROOKED RIVER PROJECT

Page 1500

EXPLANATORYNOTm

C-lcation Omiti The two sections of
the Act of September 14, 1959 (Public Law
86-271, 73 Stat. 554), authorizing extra m-
pacity in the canal of the Crooked Wver Proj-
ect, originally were cdlfied at 4:3 U.S.C.
$$ 615f and 615j note, respectively, but were
omitted from the 1976 and subsequent edi-
tions of the U.S. Code as having limited ap
phcatihty.

Note tiltted from Text of Volume IIL
Cross -ference, Crooked Wver Extension.

The Act of September 18, 1964 (Public Law
88-598,78 Stat. 954) authorized construction
of the Crooked River project extension, au-
thorized the appropriation of $1,132,000 for
construction of the new works involved
therein, and directed the Seeretary to make
available from the Federal Columbia River
power system supplemental power and energy
required for irrigation pumping for the proj-
ect. The 1964 Act appears in Volume 111at
page 1802.
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1501

SPOUNE VALLEY PROJECT

Page 1501

EXPLANATORYNOTE

=Ication Otitted. The A~ of Septem- to 6 15U but was omitted from the 1976 and
ber 16, 1959 (Pubhc Law 86-276, 73 Stat. subsequent editions of the U.S. Code as hav-
561 ), authorizing the Spokne Valley Project, ing timited applicability.
originally was codified at 43 U.S.C. $$ 615s
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1524-1526

SAN LUIS UNIT, CENTRAL VALLEY PROJECT

Pages 1524-1526

[Sec. 1. (a) San Luis Unit autioris4-Restrictions on construction of
Fderd electric transmission. or &tribution facilities-Joint use facili-
ties titi State of California—Con&tions precdent to construction—
State responsibility.]—

* * * * *

EXPLANATORYNOTE

Cross Reference, San Ltis Utit Study. period of Congressional review prior to ap
The Act ofJune 15, 1977 (Public Law 95-46, proval of any such contract; and authorized
91 Stat. 225) directed the Secretary to estab to be appropriated $31,050,000 for contin-
lish a task force to review the mana{~ement, uation of construction of distribution systems
organization, and operations of the San Luis and drains on the Unit but prohibited ex-
UniC directed the task force to submit a re penditure of funds by the Secretary prior to
port on the Unit to tingress by Jauary 1, his obtaining a pledge from the Westlands
1978; prohibited the Secretary from approv- Water District indicating its intention to repay
ing any amendatory or other contracts mod- costs associated with construction. The 1977
ifying existing contracts prior to completion Act appears in Volume IV in chronological
of the task force repor~ required a 9tiy order.

F(oTm OF OPINIONS

Autbofity to obfi~te funds 5
Excess land laws 3
FedeA setice area 6
M&arran Act 7
Repayznent--rdly 8
tintibuted funds 14

3. Excess l-d laws
A group of small family farmers wht} do not

receive water from the State Water Project
and who do not allege particularized injury
caused by the defendants’ action and redre=
able by the requested rehef, hck standing to
challenge the non-apphcation of the 16@acre
hmimtion to the State service area of the San
Luis project. Bwh v. Mmtw, 541 F. 2d 1347
(9th Cir. 1976).

5. AU&Ority to obti~te funds
Where the legislative history of th{: Act of

June 15, 1977 (Pubhc Law 95-46, 91 Stat.
225), authorizing appropriations in the
amount of $31,050,000 for contimmtion of
construction of distribution systems and
drains, showed that tingress intended to
limit the availablhty of funds so appropriated
to fiscal year 1978 and the appropriation act

for 1978 (Pubtic Law 95-96, 91 Stat. 797,
801) provided a lumpsum for construction of
authorized Reclamation projects “as author-
ized by bw:’ the quoted phrase should be
read to require that the $31,050,000 be ob
ligated only in accord with the act authorizing
the appropriation, i.e., such funds were to be
used only in fiscal year 1978 even though the
lump-sum Reclamation appropriation for
1978 is generally avaikble until expended.
Since these funds were available to be obli-
gated for the San Luis Unit only in fiscal year
1978, subsequent fiscal year obligations were
not properly incurred and any future obli-
gation of those funds is unauthorized. Dec.
Comp. &n. &198221 Uuly 19, 1982).

6. Federd dce area
The administrative action enlarging and

shifting the service area of the San Luis Unit
from the 500,000 acres described in the proj-
ect’s 1956 feasibility report, which was ref-
erenced in the authorizing act, to
aPPrOXiute!y614,000 acres in sub~qumt
documents, ]s invafid. The fact that the en-
krged area was described in a land classifi-
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cation report submitted to Congres pursuant
to the Act ofJuly 31, 1953 (67 Stat. 266), the
repayment contract submitted to Congress in
1964 for its information under section 8 of
the 1960 atithorizing Act and budget justifi-
cation documents, does not support Congres-
sional ratification of the larger area. To revise
by administrative action a relatively specific
project authorization requires an equally spe-
cific approval by Congress. The October 30,
1962 opinion of the Regioml Solicitor, Sac-
ramento, holdlng that water service could be
provided to the entire Westhnds Water Dis-
trict as it then existed is overruled. Solicitor
Krulitz Opinion, 85 I.D. 297 Uuly 31, 1978),
in re Westlands Water District, Legal Ques-
tions.

7. McCarran Act
Where the court is asked not only to ad-

judicate the rights of all the parties and the
United States as they relate to the water which
the Government has acquired for the opera-
tion of the San Luis Unit, Central Valley Proj-
ect, but also to delineate, with some
particularity, the applicable laws and regula-
tions by which the Bureau of Reclamation
must administer the San Luis Unit and the
waters acquired by the United States for that
purpose, the joinder of the United States is
authorized by the second clause of the first
sentence of the McCarran Act, even though
~1 claimants to water from a given stream are
not defendants. Barcellos @ Wolfsm, Inc. v.
Westlands Water Dkttict, 491 F. Supp. 263
(E.D. Cd. 1980).

8. Repaysnent-~erdly
Where the Westlands Water District’s per-

manent contractual arrangements had not b
come effective, water service was supplied
under temporary arrangements, and the form
of repayment contract which the District had
accepted dld not cover all reimburmble costs
to which it was subject, there was a tec~lcal
noncompliance with the requirement that
the District must be fully obligated to bear
reimburmble costs in order to be eligible to
receive water service. Considering the tan-
gled, uncertain, and controversial history of

the Unit, however, service to the District need
not be interrupted so long as immednte steps
were taken to secure adequate repayment.
The District had pledged to repay the $31
million authorized by the Act of June 15,
1977 for continuation of construction of the
San Luis Unit distribution systems and drains
and was assumed to be willing to enter into a
repayment contract within a reasonable time
obligating it to repay all the costs which the
United States is obligated to recover from the
District. A 1965 memorandum from tie As-
sistant Secre~ry of the Interior to the Sec-
retary, recommending that as much as
367,000 additional acre feet of water be sup
plied to the District, did not bind the United
States contractually to furnish this amount of
water. The United States could only be bound
by a contract, confirmed by a court of com-
petent jutilction, pursuant to the Act of
May 15, 1922. Solicitor Krulitz Opinion, 85
I.D. 297 (1978), in re Wesdands Water Dis-
trict, kgal Questions.

14. Contributed funds
The Contributed Funds Act authorizes the

Bureau of Reclamation to accept a contri-
bution of $5,000,000 from the Westlands
Water District to advance construction work
on the distribution system and section 9(c) of
the Rechtnation Project Act of 1939 author-
izes the bureau to offset the value of the Dis-
trict’s contribution by entering into a short-
term (approximately five years) interim water
service contract under which the District
would be charged lower than the long-term
rates. However, if the District’s contribution
is to be offwt by charging it lower water rates
for the short-term, then the cost of the facil-
ities constructed with the contribution should
be included in the total repayable actual cost
of the distribution system to the District so
that the United States, through payments
made on the distribution system contract, will
recoup the foregone water semice revenues.
Memorandum of Acting Associate Solicitor
Miron to Commissioner of Reclamation,
April 16, 1968.

Pages 1529-1530

*.5. [Drainage system for San Luis Unit maybe usd by otier parties;
mntract terms.]—

* * * * *
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NOT= OF OPINIONS

Drain enlar~ment 3
Excess lands 2

2. Excess lands
Contracts with those tiing draimge ser-

vice from the San Luis Drain must include
standard acreage limitation contract language
by reason of section 5 of the San Lu;i Unit
authorizing Act. The latter authorfi!ed the
Secretary of the Interior to permit use of the
San Luis Unit drainage system by otkler par-
ties under contracts the terms of whlh are as
nearly simihr as practicable to those required
by the Feded Recbtnation laws in the case
of repayment and water semice contmcts.
Memorandum of Associate Solicitor Little to
Assistant Secretary, Land and Water Re-
sources, November 25, 1980, in re decision

on resolution of San Joaquin Valley Drainage
Problem exchange contractors.

3. Drain enlargenumt
Congressional rejection of a proposed

amendment to the predecessor bill to the San
Luis Act, which would have incorporated spe-
cific and express authority for Federal con-
struction of enlarged facilities, indicates that
section 5 of the Act of 1960 does not au-
thorize the United States to construct any
larger drain than that required for the Fed-
eral San Luis service area. Memorandum of
Associate Sohcitor Hogan, March 7, 1967, to
Regional Solicitor, Sacramento, in re legal is-
sues with respect to the construction of drain-
age facilities for San Luis Unit, Cvp.

Page 1531

%. 8.[Appropriations autiorizations.]—

* * * * *

EXPLANATORYNOTE

Supplementary Protision: Continuation ited expenditure of funds by the Secretary
of Construction of Distribution Sys&ms and prior to obtaining a pledge from the West-
Drains. Section 1 of the Act ofJune 15, 1977 lands Water District indicating its intention to
(Pubfic hw 95-46, 91 Stat. 225) authorized repay costs associated with construction. The
to be appropriated $31,050,000 for contin- 1977 Act appears in Volume IV in chron~
uation of construction of distribution systems logical order.
and drains on the San Luis Unit but prohib

NOTE OF OPINION

1. Authority to obfigate funds
Where the legislative history of the Act of

June 15, 1977 (Pubhc Law 95-46, 91 Stat.
225) authorizing appropriations in the
amount of $31,050,000 for continuation of
construction of distribution systems and
drains showed that Congress intended to hmit
the awilability of funds so appropriatt:d to fis-
cal year 1978 and the appropriation act for
1978 (Pubfic hW 95-96, 91 Stat. 797, 801)
provided a Iumpsum for construction of au-
thorized Reclamation projects “as authorized
by law:’ the quoted phrase should be read to

r~ui~e t~t the $31,050,000 be obfigated
only m accord with the act authorizing the
appropriation, i.e., such funds were to be UA
only in fiscal year 1978 even though the lump
sum Recbmation appropriation for 1978 is
generally available until expended. Since
these funds were available to be obligated for
the San Luis Unit only in fiscal year 1978,
subsequent fiscal year obligations were not
properly incurred and any future obligation
of those funds is unauthorized. Dec. Comp.
Gen. E198221 Uuly 19, 1982).
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[Sec. 1. Purpose of the Aet.]-It is the purpose of this Act to further
the policy set forth in the Act entitled “An Act to provide for the preser-
vation of historic American sites, buildings, objects, and antiquities of na-
tional significance, and for other purposes”, approved August 21, 1935 (16
U.S.C. 461-467), by specifically providing for the preservation of historical
and archaeological data (including relics and specimens) which might other-
wise be irreparably lost or destroyed as the result of(1) flooding, the build-
ing of access roads, the erection of workmen’s communities, the relocation
of railroads and highways, and other alterations of the terrain caused by
the construction of a dam by arty agency of the United States, or by any
private person or corporation holding a license issued by any such agency
or (2) any alteration of the terrain caused as a result of any Federal con-
struction project or federally licensed activity or program. (74 Stat. 220; $
1(1), Act of May 24, 1974, 88 Stat. 174; 16 U.S.C. $ 469)

EXPLANATORYNOTm

Po@ar Nine. This Act is sometimes re-
ferred to as the Reservoir Salvage Act.

1974 Amentient. Section 1(1) of the Act
of May 24, 1974 (Public hw 93-291, 88 Stat.
174) amended section 1 by inserting “(1~’
after “result or’ and by adding paragraph(2).
The 1974 Act does not appear herein.

“Fedefiy tieenaed Aedti~. The report
of the Senate Committee on Interior and In-
sular Affairs states that “It is the intent of the
Committee to preserve the interpretation of
‘licensed’ activities to mean construction
works carried out mder specific Federal li-
censes pertaining to the works themselves.

The term is not intended to include permits
for the use of pub~c lands where significant
construction is not involved. Where non-Fed-
eral entities conduct construction work which
is subject to this measure, such entities may
elect to contract dlrdy with educational in-
stitutions or other competent scientific or-
ganizations to perform the survey and
recovery work mutually agreed upon by the
Secretary and the Federal agency responsible
for the ficense or assistance. The funds in such
case need not be transferred to the Secre-
tary.” S. Rept. No. 163, 93d Cong., 1st Sess.
2 (1973).

k. 2.[Seeretary of the Interior to be notified before any agency of
the United Stata undert&+ or isaes a lianse for, the construction of
a daru-tintents of the notic+Exceptions. ~Before any agency of the
United States shall undertake the construction of a dam, or issue a license
to any private individual or corpomtion for the construction of a dam, it
shall give written notice to the Secretary of the Interior (hereafter referred
to as the Secretary) setting forth the site of the proposed dam and the
approximate area to be flooded and otherwise changed if such construction
is undertaken: Prtided, That with respect to arty floodwater retarding dam
which provides less than five thousand acre-feet of detention capacity and
with respect to any other type of dam which creates a reservoir of less than
forty surface acres the provisions of this section shall apply only when the
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constructing agency, in its preliminary surveys, finds, or is presented with
evidence that historical or archeological materials exist or may be present
in the proposed reservoirs area. (74 Stat. 220; $ 1(2), Act of May 24, 1974,
88 Stat. 174; 16 U.S.C. $ 469a)

EXPLANATORYNOTE

1974 Amendment. The Act of May 24, and transferring former subsection (b) to new
1974 (Public Law 93:291, 88 Stat. 174) sections 3 and 4; redesignating former sub
amended section 2 by redesignating subsec- sections (c) and (e) as subsections (a) and ~),
tion (a) as section 2 and inserting therein respectively, of section 5; and deleting former
“(hereafter referred to as the Secre@ry)” fol- subsection (d). The 1974 Act does not appear
lowing’ ‘Secretary of the Interior”; amending herein.

Sec. 3. (a) [Notice to agency of possible loss or destruction of data—
Agency to report to Seeretary— Investigation.]-Whenever any Federal
agency finds, or is notified, in writing, by an appropriate historical or ar-
cheological authority, that its activities in connection with any Federal con-
struction project or federally licensed project, activity, or program may
cause irreparable loss or destruction of significant scientific, prehistorical,
historical, or archeological data, such agency shall notify the Secretary, in
writing, and shall provide the Secremry with appropriate information con-
cerning the project, program, or activity. Such agency may request the
Secretary to undertake the recovery, protection, and preservation of such
data (including preliminary survey, or other investigation as needed, and
analysis and publication of the reports resulting from such investigation),
or it may, with funds appropriated for such project, program, or activity,
undertake such activities. Copies of reports of any investigations made pur-
suant to this section shall be submitted to the Secretary, who shall make
them available to the public for inspection and review.

b) [secretary to undertake survey-Conditions-Compensation.]—
Whenever any Federal agency provides financial assistance by loan, grant,
or otherwise to any private person, association, or public entity, the Sec-
retary, if he determines that significant scientific, prehistorical, historical,
or archaeological data might be irrevocably lost or destroyed, may with
funds appropriated expressly for this purpose conduct, with the consent of
all persons, associations, or public entities having a legal interest in the
property involved, a survey of the affected site and undertake the recovery,
protection, and preservation of such data (including analysis and publica-
tion). The Secretary shall, unless otherwise mutually agreed to in writing,
compensate any person, association, or public entity damaged as a result
of delays in construction or as a result of the temporary loss of the use of
private or any nonfederally owned lands. (Added by Act of May 24, 1974,
$ 1(3),88 Stat. 174; 16 U.S.C. $ 469a-1)

EXPLANATORYNOTE

1974 AmendmenL Section 3 ws added by Law 93-291,88 Stat. 174). The 1974 Act does
section I(3) of the Act of May 24, 1974 (Public not appear herein.
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Sec. 4. [Notice to Secretary of possible loss or destruction of data—
Survey and preservation of &h—Exceptions—Time limit—~omwn.
sation.]—(a) The Secretary, upon notification, in writing, by any Federal
or State agency or appropriate historical or archeological authority that
scientific, prehistorical, historical, or archeological data is being or may be
irrevocably lost or destroyed by any Federal or federally assisted or licensed
project, activity, or program, shall, if he determines that such dam is sig-
nificant and is being or may be irrevocably lost or destroyed and after
reasonable notice to the agency responsible for funding or licensing such
project, activity, or program, conduct or cause to be conducted a survey
and other investigation of the areas which are or may be affected and
recover and preserve such dab (including analysis and publication) which,
in his opinion, are not being, but should be, recovered and preserved in
the public interest.

(b) No surveyor recovery work shall be required pursuant to this section
which, in the determination of the head of the responsible agency, would
impede Federal or federally assisted or licensed projects or activities un-
dertaken in connection with any emergency, including projects or activities
undertaken in anticipation of, or as a result of a natural disaster.

(c) The Secretary shall initiate survey or recovery effort within sixty days
after notification to him pursuant to subsection (a) of this section or within
such time as may be agreed upon with the head of the agency responsible
for funding or licensing the project, activity, or program in all other cases.

(d) The Secretary shall, unless otherwise mutually agreed to in writing,
compensate any person, association, or public entity damaged as a result
of delays in construction or as a result of the temporary loss of the use of
private or non federally owned land. (Added by Act of May 24, 1974, ~
1(3), 88 Stat. 174; 16 U.S.C. $ 469a-2)

EXPLANATORYNOTE

1974 Amendment. Section 4 was added by Law 93-291,88 Stat. 174). The 1974 Act does
section 1(3) of the Act of May 24, 1974 (Public not appear herein.

Sec. 5.(a) [Agency responsible for funding or licensing the project shall
be kept apprised of the progress of the survey.]-The Secretary shall keep
the agency responsible for funding or licensing the project notified at all
times of the progress of any survey made under this Act, or of any work
undertaken as a result of such survey, in order that there will be as little
disruption or delay as possible in the carrying out of the functions of such
agency and the survey and recovery programs shall terminate at a time
mutually agreed upon by the Secretary and the head of such agency unless
extended by mutual agreement.

@) [The wretav to consult with other agencies, organizations, etc.,
to determine proper disposition of relics and specimens.]-The Secretary
shall consult with any interested Federal and State agencies, educational
and scientific organizations, and private institutions and qualified individ-
uals, with a view to determining the ownership of and the most appropriate
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repository for any relics and specimens recovered as a result of any work
performed as provided for in this section.

(c) [Coordination of Federal activities-Report required.]-The Sec-
retary shall coordinate all Federal survey and recovery activities authorized
under this Act and shall submit an annual report at the end of each fiscal
year to the Committee on Interior and Insular Affairs of the House of
Representatives and Committee on Energy and Natural Resources of the
Senate indicating the scope and effectiveness of the program, the specific
projects surveyed and the results produced, and the costs incurred by the
Federal Government as a result thereof. (74 Stat. 220; Act of May 24, 1974,
$ 1(4), (6), (7), 88 Stat. 175; Act of March 12, 1980, $608 @)(l), 94 Stat.
92; 16 U.S.C. $ 469a-3)

EXPLANATORYNOTU

1980 Amendment. Section 608(b)(l) of the
Act of March 12, 1980 (Pubhc Law 96-205,
94 Stat. 92) amended subsection (c) by sub
stituting references to the House Committee
on Interior and Insubr Affairs and the Senate
Committee on fiergy and Natural Resources
for the reference to the Interior and Insuhr
Affairs Committees of the Congress. The
1980 Act does not appear herein.

1974 Amendment. Section 1, paragraphs
(4), (6), and (7), of the Act of May 24, 1974
(Public Law 93-291, 88 Stat. 175) amended
the Act of June 27, 1960 by: redesiWating

former subsection (c) of section 2 as subsec-
tion (a) of section 5; substituting “agency re-

sponsible for fun~ng or ficensi.ng the project”
for “instigating agency”; substituting “agency
and the survey and recovery programs shall
terminate at a time mutually agreed upon by
the Secretary and the head of such agency
unless extended by mutual agreement” for
“agency”; redesignating former subsection
(e) of section 2 as subsection @) of section 5;
and adding subsection (c) as it appears in the
text. The 1974 Act does not appear herein.

Sec. 6. [General administrative authority.]-In the administration of
this Act, the Secretary may—

(1) enter into contracts or make cooperative agreements with any Fed-
eral or State agency, any educational or scientific organization, or any
institution, corporation, association, or qualified individual; and

(2) obtain the services of experts and consultants or organizations
thereof in accordance with section 3109 of title 5, United States Code;
and

(3) accept and utilize funds made available for salvage archaeological
purposes by any private person or corporation or transferred to him by
any Federal agency. (74 Stat. 221; Act of May 24, 1974, $ 1(8), 88 Stat.
175; 16 U.S.C. $ 469b)

EXPLANATORYNOTE

1974 Amendment. Section 1(8) of the Act 6, and amended paragraphs (2) and (3) to read
of May 24, 1974 (Public Law 93-291, 88 Stat. as they appear in the text. The 1974 Act does
175) redesi~ated former section 3 as section not appear herein.

Sec. 7. [Funding assistance by Fderal agencies responsible for con-
struction of projects-One per centum limitation-Authorization of ap
propriations.]—(a) To carry out the purposes of sections 1 to 8 of this Act
any Federal agency responsible for a construction project may assist the
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Secretary artd/or it may transfer to him such funds as may be agreed upon,
but not more than 1 per centum of the total amount authorized to be
appropriated for such project, except that the 1 per centum limitation of
this section shall not apply in the event that the project involves $50,000
or less: Prwided, That the costs of such survey, recovery, analysis, and pub
lication shall be considered nonreimbursable project costs.

(b) For the purposes of section 3 (b) of this Act, there are authorized to
be appropriated such sums as may be necessary, but not more than $500,000
in fiscal year 1974; $1,000,000 in fiscal year 1975; $1,500,000 in fiscal year
1976; $1,500,000 in fiscal year 1977; $1,500,000 in fiscal year 1978;
$500,000 in fiscal year 1979; $1,000,000 in fiscal year 1980; $1,500,000
in fiscal year 1981; $1,500,000 in fiscal year 1982; and $1,500,000 in fiscal
year 1983.

(c) For the purposes of section 4 (a) of this Act, there are authorized to
be appropriated not more than $2,000,000 in fiscal year 1974; $2,000,000
in fiscal year 1975; $3,000,000 in fiscal year 1976; $3,000,000 in fiscal
year 1977; $3,000,000 in fiscal year 1978; $3,000,000 in fiscal year 1979;
$3,000,000 in fiscal year 1980; $3,500,000 in fiscal year 1981; $3,500,000
in fiscal year 1982; and $4,000,000 in fiscal year 1983.

(d) Beginning fiscal year 1979, sums appropriated for purposes of this
section shall remain avaibble until expended. (74 Stat. 221; Act of May 24,
1974, Q 1(9), 88 Stat. 175; Act of November 10, 1978, $603,92 Stat. 3518;
16 U.S.C. $ 469c)

EXPLANATORYNOTm

1978 and 1974 Amendmen@. Section 1(9) tion mrried on with respect to historic prop
of the Act of November 10, 1978 (Public Law erties maybe treated as project phnning costs
95-625,92 Stit. 3518) and section 603 of the and not as mitigation costs; reasonable costs
Act of May 24, 1974 (Public Law 93-291, 88 for such activities, as well as for dam recovery,
Stat. 175) amended the Act ofJune 27, 1960 with respect to historic properties, may be
by redesignating former section 4 as section charged to Federal licensees and permitees as
7 and revising and adding to the text thereof a condhion to issuance of the ticense or per-
to read as it appears above. Neither the 1978 miu and that Federal agencies, with the con-
or 1974 Act appears herein. currence of the Secretary and after notifying

Cross Reference, Specbl Provtilons For the House Committee on Interior and Insular
Costa Relatingto Historic Properties.Sec- Affairs and the Senate Committee on Energy
tion 208 of the Act of December 12, 1980 and Natuml Resources, are authorized to
(Public bw 96-515,94 Stat. 2997, 16 U.S.C. waive, in appropriate cases, the 1 per centum
$ 469c-2) provides that, notwithstanding sec- Iimitition in section 7(a). The 1980 Act does
tion 7(a) or any other provision of law to the not appear herein.
contrary: identification, surveys and evalua-

NOTE OF OPINION

1. Colorado ~ver Storage Project ities. However, funding is available through
Funding from section 8 of the Colorado the Act of June 27, 1960 (74 Stat. 220), as

River Storage Project Act of 1956 is, as a amended by Public Law 93-291, but is limited
pmctical matter, unavailable to archaeological to a maximum of one per cent of the amount
conservation efforts connected with the D@ authorized to be appropriated for the proj-
lores and Animas-LaPlata Projects since that ects. Memorandum of Associate Solicitor

section authorizes only archaeological conser- Leshy to Commissioner, Water and Power R&

vation which can be accomplished through sources Service, April 11, 1980.
the establishment of public recreational facil-
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S=. 8. ~State” defined.]-As used in sections 1 to 8 of this Act, the
term “State” includes the several States of the Union, the District of Co-
lumbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam,
American Samoa, the Trust Territory of the Pacific Islands, and the Com-
monwealth of the Northern Mariana Islands. (Added by Act of March 12,
1980, $608 ~) (2), 94 Stat. 92; 16 U.S.C. $ 469c-1)

EXPLANATORYNOTE

S303

1980 Amenbent. Section 608(b)(2) of the by adding section 8 as it appears above. The
Act of March 12, 1980 (Pubhc hw 96-205, 1980 Act does not appear herein.
94 Stat. 92) amended the Act ofJune 27, 1960
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NORMAN PROJECT

Pages 1535-1537

EXPLANATORYNOTE

@fication Omitted.The Act ofJune 27, was omitted from the 1976 and subsequent
1960 (Public Law 86-529, 74 Stat. 225), au- ditions of the U.S. Code as having limited
thorizing the Noman Project, originally WS applicability.
codified at 43 U.S.C. $$ 615aa to 615hh but
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FLOOD CONTROL ACT OF 1960

Pages 1544-1545

Sec. 203. [Projects authorid.]—

* * * * *

EXPLANATORYNOTE

Su~uent Modification and Autioriaa- Army to construct, for pubhc recreation pur-
tion: Mti Rwmoir. Seetion 194 of the poses, an access road from U.S. Highway 85
Water Resources Development Act of 1976 to such Reservoir. Extmcts from the 1976
(Pubhc Law 94-587,90 Sat. 2917) modified Act, including section 194, appear in Volume
the project for the Cochlti Reservoir in New IV in chronological order.
Mexico by directing the Secre~ of the

Page 1547

Sec. 206. [Chief of Engineers authorid to compile and disseminate
information on floods and flood damages-Suneys and guides for State
and local interests may be made ody at the rquest of a State or re
sponsible local governmental agency—Expenditures not to exceed $7
million in any one fmcal year.]—

* * * * *

(b) The Secretary of the Army is authorized to expend not to exceed
$15,000,000 per fiscal year for the compilation and dissemination of in-
formation under this section. (74 Stat. 500; Act of November 7, 1966; 80
Stat. 1422; $225, Act of December 31, 1970, 84 Stat. 1832; $64, Act of
March 7, 1974, 88 Stat. 30; 33 U.S.C. $ 709a)

EXPLANATORYNOTE

1970 and 1974 Amendments. Section 225 increasing the fiscal year expenditure author-
of the Flood Control Act of December 31, i~tion to $11,000,000 and $15,000,000 re-
1970 (Public Law 91-611, 84 Stat. 1818) and spectively. Extracts from the 1970 and 1974
section 64 of the Water Resources Develop- Acts, not includlng sections 225 and 64, ap
ment Act of March 7, 1974 (Public Law 93- pear in Volume IV in chronological order.
251, 88 Stat. 12) amended section 206(b) by

Page 1548

Sec. 207. [Definitions— Reconstruction or replacement of roads.]—
Ammded.

EXPLANATORYNOTE

1974 Amendment. Section 207(c) of the amendment is explained in this Supplement I
Flood Control Aet of 1960, as amended by under the 1962 Act, which appears at pages
section 208 of the Flood Control Act of 1962, 1704-1705 of Volume 111. Extracts from the
was further amended by section 13 of the 1974 Act, including section 13, appear in Vol-
Water Resources Development Act of March ume IV in chronological order.
7, 1974 (Public Law 93-251,88 Stit. 17). The
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[Water

WATER DELIVERY AFTER DEATH OF SPOUSE

Page 1550

may be delivered to lands that &ome excess due to death of
a spuse so long as surviving spouse does not remarry.]—

* * * * *

EXPLANATORYNOTE

Supplementary Provision: Changes in Rechmation projects. Among these, section
Acreage Llmitition~ Pricing and tintraets. 202(4) of the 1982 Act defines the term “in-
The Reclamation Reform Act of 1982 (Thle dlvidua~’ to mean any natural person, includ-
11, Act of October 12, 1982, Public Law 97- ing his or her spouse, and section 216 deals
293,96 Stat. 1261, 1263,43 U.S.C. $$ 390aa with lands acquired by inheritance or devi~.
et seq.) makes major changes in the acreage The 1982 Act appears in Volume IV in chron-
Iimitations on, the pricing of, and the con- ological order.
tracts for the delivery of irrigation water from

NOTE OF OPINION

1. When appfies receive water for 320 acres under the water
The Act of September 2, 1960 does not service contract signed with the district in

give the widow of a man who died in 1956, 1963. Letter of Associate Solicitor Miron to
before there was a Reclamation project serv- Breckinridge Thomas, M–36751, September
ing the Westlands Water District, the right to 6, 1968.
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PUBLIC WORKS APPROPRIATION ACT, 1961

Pages 1551-1552

[Rainbow Bridge protwtion denied.]—

* * *

EXPLANATORYNOTE

Provision Repeated. A similar proviso is (95 Stat. 1139), which was continued for fisml
contained in each subsequent annual appr~ year 1983 by section 101 (~ of the Further
priation act through the most recent one re- Continuing Appropriations Act for Fiscal
viewed for this publication, the Energy and Year 1983 (96 Stat. 1906).
Water Development Appropriation Act, 1982

NOTE OF OPINION

1. Rainbow Bridge
Congress has repealed the last sentence of

section 3 of the Colorado River Storage Proj-
ect Act and the proviso of section 1(2) of that
same Act, both designed to protect the Rain-
bow Bridge, by (1) disallowing from the Pub
lic Works Appropriation Act, 1961, an

appropriation to initiate constructionof fa-
cilities to protect Rainbow Bridge National
Monument after spec~lally finding that the
impoundment of water in Glen Canyon Res-
ervoir would not result in any structural dam-

age to the bfidge, ~d (2) by includingin the
1961 Appropriations Act and all subsequent
public works appropriations acts through
1973 a proviso prohibiting the use of funds

app~oprlated for the Upper Colorado River
Basin Fund for construction or operation of
facilities to prevent waters of Lake Powell

from entering any national monument. Nor
can a court order that the Glen Canyon Dam
be operated at a reduced level so that the lake
would not exceed the level at which it reaches
the outer boundary of the monument, as this
would have the effect of phcing the Glen Can-
yon facilities, as related to others in the ovemll

system> at about one-half design capacity. TO
so radically change the effectiveness of the
principal regulating reservoir would prevent
the attainment of the objectives of the Colo-
rado River Compacts, the Colorado River
Stomge Project Act, and the Colorado River
Basin Project Act. Ftis of the Earth v. Am-
strong, 485 F.2d 1 (lOth Cir. 1974), cert. de-
nied, 414 U.S. 1171 (1974); accord, Badwi v.
H~mw, 455 F. Supp. 641 (D. Utah 1977),
af~d, 638 F.2d 172 (IOth Cir. 1980), cert.
denied, 452 U.S. 954 (1981).
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1554-1555

WESTERN DIVISION, THE DALLES PROJECT

Pages 1554-1555

EXPLANATORYNOTE

tification Omiti The Act of Septem- 43 U.S.C. $$ 615v to 615x but was omitted
ber 13, 1960 (Public Law 86-745, 74 Stat. from the 1976 and subsequent editions of the
882), authorizing the Western Division of U.S. Code as having fimited applicability.
The Dalles Project, originally was codified at
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* * * * *

TITLE 111—AGRICULTURAL CREDIT

Page 1606

Sec. 301.(a) [Short tide.]—This title may be cited as the “Consolidated
Farm and Rural Development Act.” (75 Stat. 307; Act of August 30, 1972,
86 Stat. 657; 7 U.S.C. $1921, note)

EXPLANATORYNOTE

Chan& of Shoti Tide. Section 101 of the 1961 to provide that title 111may be cited as
Rural Development Act of 1972 (Act of Au- the “Consohdated Farm and Rural Develop-
~st 30, 1972, Pubhc Law 92-419, 86 Sut. ment Act.” The 1972 Act does not appear
657) amended Section 301(a) of the Consol- herein.
idated Farmers Home Administration Act of

* * * * *

SUBTITLE A—REAL ESTATE LOANS

Pages 1606-1608

Sec.306.(a) [Loans and Wants for mrd land, water, waste dwposal,
el-tric transmission and other community facilities and actitities-Cri-
teria-Definitions-Limitation on allowable uses of Federal funds-In-
clusion of interest or other income in Woss income on sale of insured
loans.]—(l) The Secretary is also authorized to make or insure loans to
associations, including corporations not operated for profit, Indian tribes
on Federal and State reservations and other federally recognized Indian
tribes, and public and quasi-public agencies to provide for the application
or establishment of soil conservation practices, shifts in land use, the con-
servation, development, use, and control of water, and the installation or
improvement of drainage or waste disposal facilities, recreational devel-
opments, and essential community facilities including necessary related
equipment, all primarily serving farmers, ranchers, farm tenants, farm la-
borers and other rural residents, and to furnish financial assistance or other
aid in planning projects for such purposes. When any loan made for a
purpose specified in this paragraph is sold out of the Agricultural Credit
Insurance Fund as an insured loan, the interest or other income thereon
paid to an insured holder shall be included in gross income for purposes
of chapter 1 of the Internal Revenue Code of 1954. With respect to loans
of less than $500,000 made or insured under this paragraph that are evi-

S309



August 8, 1961

1606-1608 CONSOLIDATED FARM AND RURAL DEVELOPMENT

dented by notes and mort~ges, as distinguished from bond issues, bor-
rowers shall not be required to appoint bond counsel to review the legal
validity of the loan whenever the Secretary has available legal counsel to
perform such review.

(2) The Secretary is authorized to make grants aggreWting not to exceed
$500,000,000 in any fiscal year to such associations to finance specific proj-
ects for works for the development, storage, treatment, purification, or
distribution of water or the collection, treatment, or disposal of waste in
rural areas: Prwided, That for fiscal years commencing after September 30,

1981, such grants may not exceed $154,900,000 in any fiscal year. The

amount of any grant made under the authority of this paragraph shall not

exceed 75 per centum of the development cost of the project to serve the

area which the association determines can be feasibly served by the facility

and to adequately serve the reasonably foreseeable growth needs of the

area.

(3) No grant shall be made under paragraph (2) of this subsection in
connection with any project unless the Secretary determines that the project
(i) will ~er~e a rural area which, if such project is carried out, is not likely

to decline m population below that for which the project was designed, (ii)

is designed and constructed so tbt adequate capacity will or can be made

available to serve the present population of the area to the extent feasible
and to serve the reasonably foreseeable growth needs of the area, and (iii)

is necessary for an orderly community development consistent with a com-
prehensive community water, waste disposal, or other development plan of

the rural area and not inconsistent with any planned development provided

in any State, multi~urisdictional, county, or municipal plan approved by

competent authority for the area in which the rural community is located,

and the Secretary shall require the submission of all applications for financial

assistance under this section to the multijurisdictional substate areawide
general purpose planning and development agency that has been officially

designated as a clearinghouse agency under Office of Management and

Budget Circular A–95 and to the county or municipal government having

jurisdiction over the area in which the proposed project is to be located for

review and comment within a designated period of time not to exceed 30

days concerning among other considerations, the effect of the project upon

the areawide goals and plans of such agency or government. No loan under
this section shall be made that is inconsistent with any multijurisdictional
planning and development district areawide plan of such agency. The Sec-

retary is authorized to reimburse such agency or government for the cost

of making the required review. Until October 1, 1973, the Secretary may

make grants prior to the completion of the comprehensive plan, if the

preparation of such plan has been undertaken for the area..
(4)(A) The term’’development cost” means the cost of construction of a

facility and the land, easements, and rights-of-way, and water rights nec-

essary to the construction and operation of the facility.

(B) The term “project” shall include facilities providing central service

or facilities serving individual properties, or both.
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(5)Repealed. (Pub. L. 92-419, title I, $110, Aug. 30, 1972,86 Stat. 659)
(6) The Secretary may make grants aggregating not to exceed

$30,000,000 in any fiscal year to public bodies or such other agencies as
the Secretary may determine having authority to prepare comprehensive
plans for the development of water or waste disposal systems in rural areas
which do not have funds available for immediate undertaking of the prep-
aration of such plan.

(7) As used in this chapter, the terms “rural” and “rural area” shall not
include any area in any city or town which has a population in excess of
ten thousand inhabitants, except that (A) for the purpose of loans for es-
sential community facilities under subsection (a)(1) of this section, the terms
“rural” and “rural area” may include any area in any city or town that has
a population not in excess of twenty thousand inhabitants; and (B) for pur-
poses of loans and grants for private business enterprises under sections
304(b), 31OB, and 312(b), (c), and (d) of this title the terms “rural” and
“rural area” may include all territory of a State that is not within the outer
boundary of any city having a population of fifty thousand or more and its
immediately adjacent urbanized and urbanizing areas with a population
density of more than one hundred persons per square mile, as determined
by the Secretary of Agriculture according to the latest decennial census of
the United States: Prmided,That special consideration for such loans and
grants shall be given to areas other than cities having a population of more
than twenty-five thousand.

(8) In each instance where the Secretary receives two or more applications
for financial assistance for projects that would serve substantially the same
group of residents within a single rural area, and one such application is
submitted by a city, town, county or other unit of general local government,
he shall, in the absence of substantial reasons to the contrary, provide such
assistance to such city, town, county or other unit of general local govern-
ment.

(9) No Federal funds shall be authorized for use unless it be certified by
the appropriate State water pollution control agency that the water supply
system authorized will not result in pollution of waters of the State in excess
of standards established by that agency.

(1O) In the case of sewers and waste disposal systems, no Federal funds
shall be advanced hereunder unless the appropriate State water pollution
control agency shall certify that the effluent therefrom shall conform with
appropriate Stite and Federal water pollution control standards when and
where established.

(11) The Secretary may make grants, not to exceed $15,000,000 annually,
to public bodies or such other agencies as the Secretary may select to provide
rural development technical assistance, rural community leadership devel-
opment, and community and areawide rural development planning.

(12)(A) The Secretary shall, in cooperation with institutions eligible to
receive funds under the Act ofJuly 2, 1862 (12 Stat. 503-505, as amended;
7 U.S.C. 301-305, 307 and 308), or the Act of August 30, 1890 (26 Stat.
417-419, as amended; 7 U.S.C. 321-326 and 328), including the Tuskegee

S311



August 8, 1961

1606-1608 CONSOLIDATED FARM AND RURAL DEVELOPMENT

Institute and State, substite, and regional planning bodies, establish a sys-
tem for the dissemination of information and technical assistance on fed-
erally sponsored or funded programs. The system shall be for the use of
institutions eligible to receive funds under the Act of July 2, 1862 (12 Stat.
503-505, as amended; 7 U.S.C. 301-305, 307, and 308), or the Act of
August 30, 1890 (26 Stat. 417-419, as amended; 7 U.S.C. 321-326 and
328), includlng the Tuskegee Institute and State, substate, and regional
planning bodies, and other persons concerned with rural development.

(B) The informational system developed under this paragraph shall con-
tain all pertinent information, including, but not limited to, information
contained in the Federal Procurement Data System, Federal Assistance Pro-
gram Retrieval System, Catalogue of Federal Domestic Assistance, Geo-
graphic Distribution of Federal Funds, United States Census, and Code of
Federal Regulations.

(C) The Secretary shall obtain from all other Federal departments and
agencies comprehensive, relevant, and applicable information on programs
under their jurisdiction that are operated in rural areas.

(D) Of the sums authorized to be appropriated to carry out the provisions
of this Act, not more than $1,000,000 per year may be expended to carry
out the provisions of this paragraph.

(13) In the making of loans and grants for community waste disposal and
water facilities under paragraphs (1) and (2) of this subsection the Secretary
shall accord highest priority to the application of any municipality or other
public agency (includlng an Indian tribe on a Federal or State reservation
or other federally recognized Indian tribal group) in a rural community
having a population not in excess of five thousand five hundred and which,
in the case of water facility loans, has a community water supply system,
where the Secretary determines that due to unanticipated diminution or
deterioration of its water supply, immediate action is needed, or in the case
of waste disposal, has a community waste disposal system, where the Sec-
retary determines that due to unanticipated occurrences the system is not
adequate to the needs of the community. The Secretary shall utilize the
Soil Conservation Service in rendering technical assistance to applicants
under this paragraph to the extent he deems appropriate.

(14)(A) The Secretary, under such reasonable rules and conditions as he
shall establish, shall mke grants to eligible volunteer fire departments for
up to 50 per centum of the cost of firefighting equipment needed by such
departments but which such departments are unable to purchase through
the resources otherwise available to them, and for the cost of the training
necessary to enable such departments to use such equipment efficiently.

(B) For the purposes of this subsection, the term “eligible volunteer fire
department” means any established volunteer fire department in a rural
town, village, or unincorporated area where the population is less than two
thousand but greater than two hundred, as reasonably determined by the
Secretary.

(15)(A) The Secretary may make or insure loans in the full amount
thereof, but not to exceed $1,000,000 for any such loan, to associations,
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including corporations not operated for profit, Indian tribes on Federal
and State reservations and other federally recognized Indian tribes, and
public and quasi-public agencies, for the purpose of financing the construc-
tion, acquisition, and operation of transmission facilities for any electric
system that is owned and operated by a public body located in a rural area
and as of October 1, 1976, was receiving bulk power from any of the
following agencies of the Department of the Interior:

~) the Southwestern Power Administration.
(ii) the Southeastern Power Administration.
(iii) the Bonneville Power Administration,
(iv) the Bureau of Reclamation, or
(v) the Alaska Power Administration.

A loan may not be made or insured under this paragraph unless the Sec-
retary determines that the applicant for the loan cannot obtain sufficient
credit elsewhere from reliable sources at reasonable rates and terms for
financing the construction, acquisition, and operation of such facilities.

(B) Interest or other income from obligations evidencing loans guaran-
teed under this paragraph shall be included in gross income for the purposes
of chapter 1 of the Internal Revenue Code of 1954.

(C) The Administrator of the Rural Electrification Administration shall
administer loans made or insured under this paragraph.

(D) The authority provided to the Secretary by subparagraph (A) of this
paragraph shall terminate September 30, 2006.

b) [CUfiiIment or limitation of service prohibited.]-The service pro-
vided or made available through any such association shall not be curtailed
or limited by inclusion of the area served by such association within the
boundaries of any municipal corporation or other public body, or by the
granting of any private franchise for similar service within such area during
the term of such loan; nor shall the happening of any such event be the
basis of requiring such association to secure any franchise, license, or permit
as a condition to continuing to serve the area served by the association at
the time of the occurrence of such event.

(c) Repealed. (Pub. L. 91-606, title 111, $ 302(2), Dec. 31, 1970, 84 Stat.
1759)

(d) [Carryover of unused au~orizations for appropriations.]-Any
amounts appropriated under this section shall remain available until ex-
pended, and any amounts authorized for any fiscal year under this section
but not appropriated may be appropriated for any succeeding fiscal year.
(75 Stat. 308; $ 401(2), Act of September 27, 1962, 76 Stat. 632; Act of
October 7, 1965, 79 Stat. 931; $ 6(b), Act of November 6, 1966, 80 Stat,
1318; $$3-5, Act of August 15, 1968, 82 Stat. 770; $ 806(a), Act of No-
vember 30, 1970, 84 Stat. 1383; $ 302(2), Act of December 31, 1970, 84
Stat. 1759; $ l(a), Act of December 31, 1970, 84 Stat 1855; $$104-112,
Act of August 30, 1972, 86 Stat. 658; Act of August 10, 1973, 87 Stat,
240; $$ 104-107(a), Act of August 4, 1978, 92 S@t. 421; $7, Act of Sep
tember 24, 1980, 94 Stat. 1171; $ 2(l), Act of October 13, 1980, 94 Stat.
1174; $121, Act of August 13, 1981, 95 Stat. 368; 7 U.S.C. $ 1926)

S313



August 8, 1961

1608-1609 CONSOLIDATED FARM AND RURAL DEVELOPMENT

Pages 1608-1609

Sec.307.[Petiod of repayment— Interest rates.]—( 1) The period for
repayment of loans under this subtitle shall not exceed forty years.

(2) Except as otherwise provided in paragraphs (3), (4), (5), and (6) of
this subsection, the interest rates on loans under this subtitle shall be as
determined by the Secretary, but not in excess of the current average market
yield on outstanding marketable obligations of the United States with re-
maining periods to maturity comparable to the average maturities of such
loans, plus not to exceed 1 per centum, as determined by the Secretary,
and adjusted to the nearest one-eighth of 1 per centum.

(3)(A) Except as provided in paragraph (6), the interest rates on loans
(other than guaranteed loans), to public bodies or nonprofit associations
(including Indian tribes on Federal and State reservations and other fed-
erally recognized Indian tribal groups) for water and waste disposal facilities
and essential community facilities shall be set by the Secretary at rates not
to exceed the current market yield for outstanding municipal obligations
with remaining periods to maturity comparable to the average maturity for
such loans, and adjusted to the nearest one-eighth of 1 per centum; and
not in excess of 5 per centum per annum for any such loans which are for
the upgrading of existing facilities or construction of new facilities as re-
quired to meet applicable health or sanitary standards in areas where the
median family income of the persons to be served by such facility is below
the poverty line prescribed by the Office of Management and Budget as
adjusted under section 624 of the Economic Opportunity Act of 1964 (42
U.S.C. 2971 d) and in other areas as the Secretary may designate where a
significant percentage of the persons to be served by such facilities are of
low income, as determined by the Secretary.

(B) Except as provided in paragraph (6), the interest rates on loans (other
than guaranteed loans) under section 3 10D of this title shall be as deter-
mined by the Secretary, but not in excess of one-half of the current average
market yield on outstanding marketable obligations of the United States
with remaining periods to maturity comparable to the average maturities
of such loans, nor less than 5 per centum per annum.

(4) Except as provided in paragraph (6), the interest rates on loans under
sections 304(b), 306(a)(1), and 3 10B of this title (other than guaranteed
loans and loans as described in paragraph (3) of this subsection) shall be as
determined by the Secretary, but not less than such rates as determined by
the Secretary of the Treasury taking into consideration the current average
market yield on outstanding marketable obligations of the United States
with remaining periods to maturity comparable to the average maturities
of such loans, adjusted in the judgment of the Secretary of the Treasury
to provide for rates comparable to the rates prevailing in the private market
for similar loans and considering the Secretary’s insurance of the loans,
plus an additional charge, prescribed by the Secretary, to cover the Sec-
retary’s losses and cost of administration, which charge shall be deposited
in the Rural Development Insurance Fund, and further adjusted to the
nearest one-eighth of 1 per centum.
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(5)The inte;est rate on any loan made under this subtitle as a guaranteed
loan shall be such rate as may be agreed upon by the borrower and the
lender, but not in excess of a rate as may be determined by the Secretary.

(6)(A) Notwithstanding any other provision of this section, in the case of
loans (other than guaranteed loans) made or insured under the authorities
of this title specified in subparagraph (B) for activities that involve the use
of prime farmland as defined in subparagraph (C), the interest rates shall
be the interest rates otherwise applicable under this section increased by 2
per centum per annum. Wherever practicable, construction by a State,
municipality, or other political su~ivision of local government that is sup-
ported by loans described in the preceding sentence shall be placed on land
that is not prime farmland, in order to preserve the maximum practicable
amount of prime farmlands for production of food and fiber. Where other
options exist for the siting of such construction and where the governmental
authority still desires to carry out such construction on prime farmland,
the 2 per centum interest rate increase provided by this clause shall apply,
but such increased interest rate shall not apply where such other options
do not exist.

(B) The authorities referred to in subparagraph (A) are—
(~} clauses (2). and (3) of section 303(a),
(n) the provisions of section 304(a), relating to the financing of outdoor

recreational enterprises or the conversion of farming or ranching op-
erations to recreational uses,

(iii) section 304(b),
~v) the provisions of section 306(a)(l) rehting to loans for recreational

developments and essential community facilities,
(v) section 306(a)(15),
(vi) clause (1) of section 310B(a),
(vii) subsections (d) and (e) of section 31OB,
(viii) section 310D(a) as it relates to the making or insuring of loans

under clauses (2) and (3) of section 303(a).
(C) For purposes of this paragraph, the term “prime farmland” means

prime farmlands and unique farmland as those terms are defined in sections
657.5(a) and (b) of title 7, Code of Federal Regulations (1980).

b) [Payment of charges— Prepayment of taxes and insuran@.]-The
borrower shall pay such fees and other charges as the Secretary may require,
and borrowers under this title shall prepay to the Secretary such taxes and
insurance as the Secretary may require, on such terms and conditions as
the Secretary may prescribe.

(c) [Mortgages, liens, and other smurity.]-The Secretary shall take as
security for the obligations entered into in connection with loans, mortgages
on farms with respect to which such loans are made or such other security
as the Secretary may require, and for obligations in connection with loans
to associations under section 306 of this title, shall take liens on the facility
or such other security as he may determine to be necessary. Such security
instruments may constitute liens running to the United States notwithstand-
ing the fact that the notes may be held by lenders other than the United
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Stites. (75 Stat. 308; Act of Au~st 30, 1972, 86 Stat. 660; $108, Act of
August 4, 1978, 92 Stat, 422; $ 160(a), Act of August 13, 1981, 95 Stat.
376; 7 U.S.C. $ 1927)

EXPLANATORYNOTE

Amendtnenk. Sections 306 and 307 of the necessary to explain those amendments
Act of August 8, 1961 have been amended herein.
numerous times since 1966. It is not deemed
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1624

DELAWARE RIVER BASIN COMPACT

Page 1624

3.5. Supreme Court Decree; Specific Limitations on Commission.

* * * * *

NOTE OF OPINION

1. Char&s for water withdraws md di-
versions

The restrictions in section 15. I (b) of Part
II of the Compact on the imposition of
charges for water withdrawals and diversions
are not limited to Federal interests in Dela-
ware River water. The phrase “withdrawals
or diversions from the Basin” must be inter-
preted as extentig those restrictions to all
uses of Delaware River Basin water which

have been made possible by Commission fa-
cilities. In addition, section 3.5(b) and 15.1(b)
of the Compact preclude charging the City of
New York and the S@te of New Jersey for
diversions authorized by the Supreme Court
Decrees in Nm Jersq v. Nw firk, 347 U.S.
995 (1954). Memorandum from Assistant Sol-
icitor Mauro to United Shtes Commissioner,
Delaware River Basin Commission, January 9,
1980.
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PUBLIC WORKS APPROPRIATION ACT, 1962

Page 1651

[Alaskan inv=tigations.]—

* * * * *

EXPLANATORYNOTE

Provision Repeated. An appropriation to
the Bureau of Reclamation for Alaskan in-
vestigations in excess of the $250,000 au-
thorized by the Act of August 9, 1955 (69
Stat. 618) was contained in the Public Works
and Atomic Energy Commission Appropria-
tion Act, 1968 (Act of Novem&r 20, 1967,
81 Stat. 475). Beginning with the Public

Works for Water and Power Resources De
velopment and Atomic Energy Commission
Appropriation Act, 1969 (Act of August 12,
1968) a simihr appropriation for Alaskan in-
vestigations was made to the Alaska Power
Admtilstration. The relevant extract from
the 1968 Act appears in Volume IV in chron-
ological order.

* * * * *

Pages 1651-1652

[Upper Colorado River Storage projti-R~reational and fish and
wildife expenditures through State and Fderal agencies.]—

* * * * *

EXPLANATORYNOTE

ProWlon Repeated. A similar provision is through the Act of September 25, 1979 (93
contained in each annual appropriation act stat.444).
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1658

NAVAJO INDIAN IR~GATION PROJECT AND
SAN JUAN-CHAMA PROJECT, INITIAL STAGE

Page 1658

[~. 1. Navajo Indian irrigation proj- and San Jmn<hama projwt
initial stage approved as participating proj~ta of Glorado River storage
projwt.]—

* * * * *

EXPLANATORYNOTE

Mfiution Omitied. The Act ofJune 13, was codified at 43 U.S.C. $$ 615ii to 615zz
1962 (Public bw 87+83, 76 Stat. 96), au- but was omitted from the 1976 and subse-
thorizing the Navajo Indian Irrigation Project quent editions of the U.S. Code as having lim-
and the San Juan-Chama Project, originally ited applicability.

NOTW OF OPINION

2. Autioti project purpoaea, pfiofitia
It is clear from the Colorado River Storage

Project Act and the Act ofJune 13, 1962 that
the principal uses for San Juan-Chasna Project
water are for irrigation, municipal, industrial,
and domestic purposes, and all other uses, in-
cluding recreation and fish and wildlife, are
merely incidental. Thus, the storage in the
Elephant Butte Reservoir of water purchased
by Albuquerque from the Heron Reservoir is
prohibhed where the sole purpose is for rec-
reational use, even assuming such storage
would be permitted under the hw of New
Mexico. Jicatilla Apache %be v. United States,
657 F.2d 1126 (lOth Clr. 1981).

Because Congress has used both the term
“municipal” and the term “recreatioml” with
regard to the purposes for which water from
the San Juan-Chain Project maybe used, and
as these terms have distinct meanings, the
mere &ct that excess water is to be stored at
the Elephant Butte Reservoir for recreational
Purposes by the City of Albuquerque does not
transform a recreatioml use into a municipal
use. Because, under the tilorado River Stor-

age proj~ Act, recreation use is only inci-
dental to municipal use, recreation, whether
provided by Albuquerque or otherwise, could
not justifiably constitute the only use of a
large amount of San Juan-Chama water. Ji-
catilla Apache Tribe v. United States, 657 F.2d
1126 (lOth Cir. 1981).

The fact that the Act of March 26, 1964
authorized permanent stomge at Cochiti Res-
ervoir of 50,000 acre feet of San Juan-Cbam
water, plus annual additions sufficient to off-
set evaporation, for recreation and fish and
wildlife purposes, combined with the fact that
section 1404 of the Reclamation Develop
ment Act of 1974 authorizes the release of
water from Heron Reservoir to provide up to
50,000 acre feet plus evaporation loss an-
nually to Elephant Butte for a recreation pool,
does not demonstrate that storage at Elephant
Butte is prohibited absent express Congres-
sional authorization. Storage at Elephant
Butte for purposes which are Congressionally
authorized and which constitute beneficial
uses under State bw would not viokte the
provisions of the Colorado River Storage
Project Act and the Act of June 13, 1962.
Rather, the Act of March 26, 1964 and sec-
tion 1401 of the Reclamation Development
Act were passed in order to provide author-
i=tion bemuse water was to be released with-
out a contract as required by section 11 of the
Act of June 13, 1962 and to be used solely
for recreational purposes. It cannot be in-
ferred from these stitutes that water received
by contract purchasers is not to be stored at
Elephant Butte for municipal, industrial, or
irrigation purposes. Juatilla Apache Ttibe v.
United States,657 F.2d 1126 (lOth Cir. 1981).

Nothing in section 301@) of the Water Sup
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ply Act of 1958 suggests that a municipality
such as the City of Albuquerque may place,
solely for recreational purposes, the excess
water it receives from the Heron Reservoir,
San Juan-Chatna Project, into storage in the
Elephant Butte Reservoir. Even if the statute
is read to permit storage by a municipality for
any purpose, the specific terms and conditions
of the Colorado River Storage Project Act
and the Act of June 13, 1962, which make
recreational use only incidental to the primary
purposes of municipal, industrial, and irri-
gation uses, override conflicting authority in
section 301 (b). Jicatilla Apach Tm.bev. United
States, 657 F.2d 1126 (lOth Clr. 1981).

Assuming that the Feded Water Project
Recreation Act, which authorizes considera-
tion of opportunities for recreation and wild-
life enhancement, applies to San Juan-Chama
Project water, nothing in the statute author-
izes storage solely for recreatioml purposes.
The statute does not suggest that the specific
limitations of the Colorado River Storage
Project Act and the Act of June 13, 1962,
which make recreational use only incidental

to irrigation, municipal, and industrial use,
should be ignored in favor of recreation or
wildhfe. Jtiatilla Apacb Ttibe v. United States,
657 F.2d 1126 (lOth Cir. 1981).

The legislative history of the Act of June
13, 1962 demonstrates that Congress recog-
nized &e critical shortage of water in the R]o
Grande Basin and that the language in sec-
tions 1 and 8 of that Act was deliberately in-
tended to make recreation and fish and
wildlife benefits incidental to municipal, in-
dustrial, and agricultural water use. Thus, the
Act and its history fail to support a finding
that water for recreation and f~h and wildlife
purposes was not directly allocated by the Act
solely to limit Federal expenditures because,
under section 8 of the Colorado River Stor-
age Project Act, such allocations would make
a proportionate share of such project costs
nonrelmburmble, while the expense of water
allocated to municipal water supply must be
recovered under section 6 of that Act. Jtiatilla
Apache Ttibe v. United States, 657 F.2d 1126
(lOth Cir. 1981).

Pages 1658-1659

S-. 2. [Navajo Indian irrigation proj=t.]—

* * * *

EXPMNATORY NOTE

Supplementary Provision: Water Quafity
Standards. Section 2 of the Act of September
25, 1970 (Public Law 91-416, 84 Stat. 867)
provides that the Navajo Indian irrigation
project shall be operated in such manner that
identifmble flows of water will not cause the
project to be in violation of water quality stan-
dards promulgated pursuant to the Water
Quality Act of October 2, 1965 (Public Law
89–234, 79 Stat. 903). That Act amended in
part the Federal Water Pollution Control Act
of 1956. The 1970 Act appears in Volume IV

in chronological order, the 1965 Act does not
appear herein; and the 1956 Act appears in
Volume 11at page 1278. The 1965 and 1956
Acts were substantially revised and amended
by the Federal Water Pollution Control Act
Amendments of 1972 (Act of October 18,
1972, Public Law 92-500,86 Stat. 816), often
referred to as the Clean Water Act, which are
codified at 33 U.S.C. $$ 1251-1266, 1281-
1297, 1311-1328, 1341-1345, and 1361-1376.
&tracts from the 1972 Amendments appear
in volume IV in chronological order.

NOTm OF OPINIONS

Authoti use of proj@ water 2-5 2. Authorized use of proj- water—lrri-
Irrigation princi+ purpose 2 gstion printipal purpose
Liszdtztion on entitlement 3 In fight of the current limitations on the

Spnzdder, in lieu of gravity, irriga- dehvery capacity of the main project canal
tion 6-9 and the fact that the preconditions to use of
Authority for 6 water for non-irrigation purposes esnblished
Use of water saved 7
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by section 4 (execution of repayment con-
tracts and additional appropriations) have not
been met, the Secretary is not authorized, un-
der present circumstances, to defiver water
for uses other than irrigation on the Navajo
Indian Irrigation Project. Memorandum of
Solicitor Coldiron to Assistant Secretary,
bnd and Water Resources, April 23, 1982.

The Secretary has no authority, even with
the consent of the Navajo Indians, to contract
for the delivery of any amount of water from
the Navajo Reservoir which would impair the
availability of water for the irrigation of
110,630 acres of Navajo Indian land because
(1) section 2 of the Navajo Indian Irrigation
Project Act expressly provides that the prin-
cipal purpose of the project is to furnish ir-
rigation water to the Indian land, (2) section
4 of the Act authorizes capacity for water for
municipal and industrial and miscelhrseous
uses only to the extent such water exceeds the
diversion requirements for irrigation of the
110,630 acres of land, and (3) section 11(a)
prohibits the Secretiry from entering into
contracts that would result in less than a rea-
sonable amount of water, in the event of a
shortage, being avaibble for diversion re-
quirements of the Navajo Irrigation Project.
Letter of Assistant Secretary Holum to Sen-
ator Chnton P. Anderson, October 24, 1967,
answering questions on certain proposed con-
tracts for the detivery of water from the Na-
vajo Reservoir.

3.—Lhssitation on enticement
The project feasiblfity report, incorporated

by reference in section 1, and the legishtive
history of the Act of June 13, 1962, indicate
that stream depletions (diversions from the
river less return flows) based upon consump-
tive use, and not merely diversions, should
define the limit on Navajo Indian Irrigation
Project water use. Thus, while an average an-
nual diversion of up to 508,000 acre-feet is

Page

authorized by the Act, the entitlement of the
Navajos is hmited to the beneficial consump
tive use of that quantity of water necesmry to
meet the irrigation requirements of 110,630
acres of land. To allow total water use baxd
only upon the quantity authorized to be di-
verted would have a clear, substantial, and ad-
verse impact upon the availability of water in
the Colorado River system for existing and
proposed uses by%other New Mexico water
users. Memorandum of Soficitor ColdIron to
Assistant Secretary, Land and Water Re-
sources, April 23, 1982.

6. Sprisdder, in lieu of gravity, irrigation—
Authority for

In lieu of the originally contemplated ~v-
ity irrigation system for Block I of the Navajo
Indian Irrigation Project, the Commissioner
of Recbunation is authorized to substitute a

sprinkl~ ifi~tion system wfilch will =ve
water, be less expensive, more efficient, and,
in general, be superior to the gravity system.
Modifications in the original plan due to im-
provements in technology and farm-system
operations are implicitly authorized by the
Act so long as appropriations in excess of the
authorized ceiling are not required, as such
changes are designed to better realize
Congressional intent. Memorandum of As-
soicate Solicitor Robison to Commissioner of
Reclamation, April 2, 1974.

7.—Use of water saved
Addhional water supplies that maybe avail-

able because of the water saved as a result of
the conversion of the Navajo Indian Irriga-
tion Project from a gravity irrigation system
to a sprinkler irrigation system are subject to
appr~priation by others once the Navajo’s ir-
rlgat]on needs have been met in full. Memo-
mndum of Sohcitor ColdIron to Assistant
Secretary, Land and Water Resources, April
23, 1982.

1659

See. 3. (a) [Tmst statis of wrtain irrigable Ian&—Publication in Fed-
eral Register-Mineral leasing.] —In order to provide for the most eco-
nomical development of the Navajo Indian irrigation project, the Secretary
shall declare by pubhcation in the Federal Register that the United States
of America holds in trust for the Navajo Tribe of Indians any legal sub-
divisions or unsurveyed tracts of federally owned land outside the present
boundary of Navajo Indian Reservation in New Mexico in townships 28
and 29 north, ranges 10 and 11 west, townships 27 and 28 north, ranges
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12 and 13 west, townships 26 and 27 north, range 11 west, and townships
24, 25, and 26 north, ranges 12 and 13 west, New Mexico principal me-
ridian, susceptible to irrigation as part of the project or necessary for lo-
cation of any of the works or canals of such project: Prwided, hwtier, That
no such legal subdivision or unsurveyed tract shall be so declared to be held
in trust by the United States for the Navajo Ttibe until the Navajo Tribe
shall have paid the United States the full appraised value thereof: And

prwidedfurther, That in making appraisals of such lands the Secretary shall
consider their values as of the date of approval of this Act, excluding there-
from the value of minerals subject to leasing under the Act of February
25, 1920, as amended (30 U.S.C. 181-286), and such leasable minerals shall
not be held in trust for the Navajo Tribe but shall continue to be subject
to leasing under the Act of February 25, 1920, as amended, after the lands
containing them have been declared to be held in trust by the United States
for the Navajo Tribe.

* * * * *

(d) [Cancellation of permits— Reimbursement.]-Each permit that is in
effect on lands declared to be held in trust for the Navajo Tribe pursuant
to section 3(a) of this Act shall continue in effect for the term thereof unless
the land is needed for irrigation purposes, subject to regtdations applicable
to permits of Indian lands, and upon its expiration it shall only be renewed
on an annual basis until the land is required for irrigation purposes. When,
in the judgment of the Secretary of the Interior, such land is required for
irrigation purposes, the Secretary shall notify the permittee and the permit
shall be deemed to be canceled, with no right of appeal. The permittee
shall be compensated by the Navajo Tribe for the reasonable value of any
range improvements of a permanent nature placed on the lands under
authority of a permit or agreement with the United States, as determined
by the Secretary of the Interior. Amounts paid to the United States by the
Navajo Tribe out of tribal funds for the full appraised value of lands de-
clared to be held in trust for the Navajo Tribe pursuant to section 3(a) of
this Act shall be reduced by the amount of compensation paid by the Navajo
Tribe to permitters pursuant to this subsection. (76 Stat. 96; $ l(a), (c), Act
of September 25, 1970, 84 Stat, 867)

EXPLANATORYNOTE

1970 Amendment. The Act of September
25, 1970 (Public Law 91-416, 84 Stat. 867)
amended section 3 by deleting “and’ k the
first wntence of subsection (a) immediately
preceding “townships 27”; inserting “town-
ships 26 and 27 north, range 11 west, and
townships 24, 25, and 26 north, ranges 12
and 13 west,l’ .Immediately preceding “New
Mexico principal meridian”; and adding sub
section (d). The report of the Senate Com-
mittee on Interior and Insular Affairs states

that the purpose of the amendments is to (1)
“include additional townships in the area
from which the project lands may be ob
tained,” and (2) “provide authority for the
Secretary to make certain reimbursement to
persons having grazing permits, ficenses, or
leases on lands which are taken for the proj-
ect.” S. Rept. No. 363, 91st Cong., 1st Sess.
2 (1969). The 1970 Act appears in Volume
IV in chronological order.
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Pages 1659-1660

=. 4. [Additional capacity.]—

* * * * *

NOTES OF OPINIONS

1. Lhrdtations on autiority (1) section 2 of the Navajo Indian Irrigation
In light of the current limitations on the Project Act expressly provides that the prin-

delivery capacity of the main project canal cipal purpose of the project is to furnish ir-
and the fact that the preconditions to use of rigation water to the Indian hnd, (2) section
water for non-irrigation purposes established 4 of tie Act authorizes capacity for water for
by section 4 (execution of repayment non- municipal and industrial and miscellaneous
tracts and addhional appropriations) have not uses only to the extent such wter exceeds the
been met, the Secretary is not authorized, un- diversion requirements for irrigation of the
der present circumstances, to deliver water 110,630 acres of land, and (3) section 1l(a)
for uses other than irrigation on the Navajo prohibits the Secretary from entering into
Indian Irrigation Project. Memorandum of contracts that would result in less than a rea-
Solicitor Coldiron to Assistant Secretary, sonable amount of water, in the event of a
Land and Water Resources, April 23, 1982. shortage, being available for diversion re-

The Secretary ks no authority, even with quirements of the Navajo Irrigation Project.
the consent of the Navajo Indians, to contract Letter of Assistant Secretary Holum to Sen-
for the delivery of any amount of water from ator Clinton P. Anderson, October 24, 1967,
the Navajo Reservoir which would impair the answering questions on certiin proposed con-
availability of water for the irrigation of tracts for the delivery of water from the Na-
110,630 acres of Navajo Indian land because vajo Reservoir.

/

Page 1660

See. 7. [Appropriation.]— There are hereby authorized to be appropri-
ated to the Bureau of Indian Affairs such sums as may be required to
construct the Navajo Indian irrigation project, including the purchase of
lands under section 3, subsection (c), of this Act, but not more than
$206,000,000 (April 1970prices) plus or minus such amounts, if any, as
may be required by reason of changes in construction costs as indicated by
engineering cost indices applicable to the types of construction involved
therein. (76 Stat. 97; $ 1(b), Act of September 25, 1970, 84 Stat. 867)

EXPLANATORYNOTE

1970 Amendment. Section 1@) of the Act stituting in heu thereof “$206,000,000 (April
of September 25, 1970 (Public Law 91-416, 1970 prices)”. The 1970 Act appears in Vol-
84 Stit. 867) amended section 7 by deleting ume IV in chronolo@cal order.
“$135,000,000 Uune 1961 prices)” and sub

NOTE OF OPINION

1. Project mdficationa provements in technology and farm-system
In lieu of the originally contemphted grav- operations are implicitly authorized by the

ity irrigation system for Block I of the Navajo Act so long as appropriations in excess of the
Indian Irrigation Project, the Commissioner authorized ceiling are not required, as such
of Reclamation is authorized to substitute a changes are designed to better realize
sprinkler irrigation system which will save Congressional intent. Memorandum of As-
wter, be less expensive, more efficient, and, sociate Solicitor Roblson to Commissioner of
in general, be suprior to the gravity system. Reclamation, April 2, 1974,
Mdlfications in the original pkn due to im-
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Pages 1660-1662

Sec. 8. [Purposes-Compliance with Up~r Colorado River Basin tom-
—Minimum flow of Navajo River andpact and Rio Grande compact

Blanco River—Capacity for future diversion.]—

* * * * *

EXPLANATORYNOTE

Supplemental Provision: Nephant Butte
Recreation Pool. Title XIV of the Recla-
mation Development Act of Octohr 27, 1974
(Pubhc Law 93-493,88 Stat. 1486) authorizes
the Secretary of the Interior to permit re-
leases from the Heron Reservoir of the San
Juan-Chama project to provide storage and
establish a minimum recreation pool in Ele-

phant Butte Reservoir, New Mexico. Such re-
leases are fimited to 50,000 acre-feet for the
initial recreation pool, and 6,000 acre-feet an-
nually for a period not exceeding ten years
from the establishment of the pool to replace
losses by evaporation and other causes. The
Act 1974 appears in Volume IV in chrono-
logical order.

NOTES OF OPINIONS

Autho~ project purposes, priorities 2
Liiititions on storage 3
NEPA compliance 4
State law 5

2. Authorized project purposes, priorities
The fact that the Act of March 26, 1964

authorized permanent storage at Cochiti Re&
ervoir of 50,000 acre feet of San Juan-Chain
water, plus annual additions sufficient to off-
set evaporation, for recreation and fish and
wildfife purposes, combined with the fact that
section 1401 of the Reclamation Develop
ment Act of 1974 authorizes the release of
water from Heron Reservoir to provide up to
50,000 acre feet plus evaporation 10ss an-
nually to Elephant Butte for a recreation pool,
does not demonstrate that storage at Elephant
Butte is prohibited absent express Congres-
sional authorization. Storage at Elephant
Butte for purposes which are Congressionally
authorized and which constitute beneficial
uses under State law would not violate the
provisions of the Colorado River Storage
Project Act and the Act of June 13, 1962.
Rather, the Act of March 26, 1964 and sec-
tion 1401 of the Recbmation Development
Act were passed in order to provide author-
ization because water was to be released with-
out a contract as required by section 11 of the
Act of June 13, 1962 and to be used solely
for recreational purposes. It cannot be in-
ferred from these statutes that water received
by contract purchasers is not to be stored at
Elephant Butte for municipal, industrial, or
irrigation purposes. Jicatilla Apache Ttibe v.
Unti~dStates, 657 F.2d 1126 (lOth Cir. 1981).

The Iegishtive history of the Act of June
13, 1962 demonstrates that Congress recog-
nized the critical shortage of water in the Rlo
Grande Basin and that the language in sec-
tions 1 and 8 of that Act was dehbemtely in-
tended to make recreation and fish and
wildlife benefits incidental to municipal, in-
dustrial, and agricultural water use. Thus, the
Act and its history fail to support a finding
that water for recreation and fish and wildhfe
purposes was not directly allocated by the Act
solely to limit Federal expenditures because,
under section 8 of the Colorado River Stor-
age Project Act, such allocations would make
a proportionate share of such project costs
nonreimbursable, while the expense of water
allocated to municipal water supply must be
recovered under section 6 of that Act. Jkatilla
Apache T&e v. United States, 657 F.2d 1126
(lOth Cir. 1981).

It is clear from sections 1 and 8 of the Col-
orado River Storage Project Act and sections
1 and 8 of the Act of June 13, 1962 that the
principal uses for San Juan-Chain Project
water are for irrigation, municipal, industrial,
and domestic purposes, and all other uses, in-
cluding recreation and fish and wildlife, are
merely incidental. Thus, the storage in the
Elephant Butte Reservoir of water purchased
by Albuquerque from the Heron Reservoir is
prohibited where the sole purpose is for rec-
reatioml use, even assuming such storage
would be permitted under the hw of New
Mexico. Jtiatilla Apache Ttibe v. United States,
657 F.2d 1126 (lOth C,r. 1981).

Assuming that the Federal Water Project
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Recreation Act, which authorizes considera-
tion of opportunities for recreation and wild-
life enhancement, applies to San Juan-Chama
Project water, nothing in the statute author-
izes storage solely for recreational purposes.
The statute does not suggest that the specific
limitations of the Colorado River Storage
Project Act and the Act of June 13, 1962,
which make recreational use only incidental
to irrigation, municipal, and industrial use,
should be ignored in favor of recreation or
wildlife. Jican.lla Apache Ttibe v. United States,
657 F.2d 1126 (lOth Clr. 1981).

Because Congress has used both the term
“municipal” and the term’ ‘recreatioml” with
regard to the purposes for which water from
the SanJuan-Charna Project maybe used, and
as these terms have distinct meanings, the
mere fact that excess water is to be stored at
the Elephant Butte Reservoir for recreational
Purposes by the City of Albuquerque does not
transform a recreational use into a municipal
use. Since, under the Colorado River Storage
Project Act, recreation use is only incidental
to municipal use, recreation, whether pro
vialed by Albuquerque or otherwise, could not
justifiably constitute the only use of a hrge
amount of San Juan-Chama water. Jicatilla
Apache Ttibe v. United States, 657 F.2d 1126
(lOth Cir. 1981).

Nothing in section 301(b) of the Water Sup-
ply Act of 1958 suggests that a municipality
such as the City of Albuquerque may pbcce,
solely for recreational purposes, the excess
water it receives from the Heron Reservoir,
San Juan-Charna Project, into storage in tie
Elephant Butte Reservoir. Even if the statute
is read to permit storage by a municipality for
any purpose, the specific terms and conditions
of the Colorado River Storage Project Act
and the Act of June 13, 1962, which make
recreational use only incidental to the primary
purposes of municipal, industrial, and irri-
gation uses, override conflicting authority in
section 301 (b). Jicatilla Apache T&e v, United
States, 657 F.2d 1126 (lOth Cir, 1981).

3. Limitations on storage
The Iimi@tions on storage of water from

the San Juan River imposed by the proviso of
section 2 of the Colomdo River Storage Proj-
ect Act does not prohibit storage of SanJuan-
Charna project water anywhere besides Heron
Reservoir. The studies preceding authoriza-
tion of the project demonstrate that the pur-
pose of this proviso was to prevent
commingling of San Juan-Chacna and Rio
Grande Basin waters and to permit accurate

measurement of the quantity of imported
water. Moreover, section 8 of the Act of June
13, 1962 suggests that, in addition to the stor-

age and re~lation facilityat Heron Reser-
voir, water use facilities were contempbted,
includlng reservoirs and dams, Jkatilla Apache
Ttibe v. United State$,657 F.2d 1126 (lOth Cir.
1981).
4. NEPA compliance

An environmental impact statement is not
required for the construction of a fence on
the boundary line of 6,816.5 acres of land
condemned by the United States as part of
the Heron Reservoir, San Juan-Chama Proj-
ect, as 1) the entire project, including the
fencing, was planned and scheduled long be
fore January 1, 1970, the date the National
Environmental Policy Act became effective,
2) it is unreasonable to assume that Congress
would intend that the Government, having ac-
quired fee simple title to this land for the pur-
pose of constructing a reservoir and for the
additional purpose of protecting wildlife,
would now be required to have an environ-
mental study made on a relatively small part
of the entire project—the fencing of the
boundary lines—and 3) the evidence indicates
that the creation of the fence will enhance
rather than detract from proper environmen-
tal control of the area. Maddox v. Bradlq, 345
F. Supp. 1255 (N.D. Tex. 1972).

5. State law
Because section 8 of the Reclamation Act

mandates that State law generally govern the
distribution and use of water after release
from a Federal Reclamation project and this
mme section further provides that “beneficial
use shall be the basis, tie measure and the
limit” of rights to the use of water from Rec-
lamation projects, it is clear that the Secre~
of the Interior may not knowingly release
water to an individual or entity for a use which
is not recognized as beneficial under State law
unless such use is specifically authorized by a
Congressional directive. Similarly, no one is
entided to receive water for a use not rec-

o~ized as ~nefici~ under State law. Thus,
Albuquerque is prohibited from running ex-
cess water it has contracted to purchase from
the Heron Reservoir, San Juan-Cbama Proj-
ect, to the Elephant Butte Reservoir for stor-

age as such action would result in the 10SSof
93% of the stored water to evapomtion and
therefore could not be considered a beneficial
use under New Mexico law. JicatiGla Apache
Ttibe v. United States, 657 F.2d 1126 (lOth Cir.
1981).
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Pages 1663-1664

k. 11. [Contracts to provide apportionment in event of shortages—
Determination of sufficient water for ux in New Metico.]—

* * * * *

EXPLANATORYNOTES

Supplementary Provisions: Storage of
Proj@ Water. Section 5 of the Act of De-
cember 29, 1981 (Pubfic Law 97-140, 95 Stat.
1717> authorized agreements with entities
contracting for San Juan-Chama Project
water pursuant to this Act by the Secretary
of the Army, and the Secretary of the Int&
rior, for storage of such water in Ablquiu Re*
ervoir, and Elephant Butte Reservoir,
respectively; authorized the Secretary of the
Interior to release Project water to contract-
ing entities for such storage; provided for pay-
ment of increased operation and maintenance
costs attributable to such storage, and re-
quired evaporation loss and spill chargeable
to such storage to be accounted for as re-
quired by the Rio Grande Compact. The
1981 Act also provided that the proviso in
section 2 of Pubhc Law 87-485 (Act of April
11, 1956, 70 Stit. 105, authorizing the Col-
orado River Storage Project) shall not be con-
strued to prohibh storage of San Juan-Chama
Project water acquired by contract under this
Act in any reservoir, includlng storage of
water for recreation and other beneficial pur-

poses by any contracting party. The 1981 Act
appears fi Volume IV in chronological order.

Supplementary Pro*lon: Elephant Butte
Recreation Pool. Title XIV of the Recla-
mation Development Act of October 27, 1974
(Public hw 93-493,88 Stat. 1486) authorizes
the Secretary of the Interior to permit re-
leases from the Heron Reservoir of the San
Juan-Chasna project to provide storage and
establish a minimum recreation pool in Ele-
phant Butte Reservoir, New Mexico. The
provisions of section 11(a) requiring a con-
tract satisfactory to the Secretary for the use
of any water of the San Juan River are ex-
pressly waived with respect to the use of water
to establish and maintain the pool, provided
that such use of water is not detrimental to
any Indian water rights. The 1974 Act ap
pears in Volume IV in chronological order.

Error in the Text of Volume III. The tide
of the U.S. Code was inadvertently omitted
from the citation at tie end of section 1l(c).
The number “43” should be inserted pre-
cdlng “U. S.C~’.

NOTm OF OPINIONS

Irrigation principal project purpose 1
Sprisdder, in Heu of gravity, irrigation 2
Use of water witiout contract 3

1. Irrigation pnnci@ project purpose
The Secretary has no authority, even with the
consent of the Navajo Indians, to contract for
the delivery of any amount of water from the
Navajo Reservoir which would impair the
availability of water for the irrigation of
110,630 acres of Navajo Indian knd because
(1) section 2 of the Navajo Indian Irri@tion
Project Act expressly provides that the prin-
cipal purpose of the project is to furnish ir-
rigation water to the Indian land, (2) section
4 of the Act authorizes capacity for water for
municipal and industrial and miscelkneous
uses only to the extent such water exceeds the
diversion requirements for irrigation of the
110,630 acres of land, and (3) section 1l(a)
prohibits the Secretary from entering into

contracts that would result in less than a rea-
sonable amount of water, in the event of a
shormge, being available for diversion re-
quirements of the Navajo Irrigation Project.
Letter of Assistant Secretary Holum to Sen-
ator Cfinton P. Anderson, October 24, 1967,
answering questions on certain proposed con-
tracts for the delivery of water from the Na-
vaJo Reservoir.

2. Spritier, in fieu of gravity, irrigation
Where depletion for the Navajo Indian Ir-

rigation Project was initially estimated at
254,000 acre feet of water annually, based on
gravity irrigation, and the use of sprinkler ir-
rietiyn.reducd the depletion by 24,000 acre
feet, It IS equitable that such residual deple-
tion should be avaibble for other beneficial
uses within the Navajo Reservation, provided
that such uses be covered by appropriate con-
tractual arrangements, as required by this sec-
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tion. Memorandum from Acting
Commissioner of Reclamation to Associate
Solicitor, Energy and Resources, May 7,1974,
as amended by Memorandum of Solicitor
Frizzell to Under Secretary, May 17, 1974.

3. U= of water titiout contract
The fact that the Act of March 26, 1964

authorized permanent storage at Cochiti Res-
ervoir of 50,000 acre fmt of San Juan-Chatna
water, plus annual additions suficient to off-
set evaporation, for recreation and fish and
wildlife purposes, combined with the fact that
section 1401 of the Reclamation Develop
ment Act of 1974 authorizes the release of
water from Heron Reservoir to provide up to
50,000 acre feet plus evaporation loss an-
nually to Elephant Butte for a recreation pool,
does not demonstrate that storage at Elephant
Butte is prohibited absent express Congres-

sional authorization. Storage at Elephant
Butte for purposes which are Congressiomlly
authorized and which constitute beneficial
uses under State law would not violate the
provisions of the Colorado River Storage
Project Act and the Act of June 13, 1962.
Rather, the Act of March 26, 1964 and sec-
tion 1401 of the Reclamation Development
Act were passed in order to provide author-
i~tion because water ws to ~ re]~~ with.
out a contract as required by section 11 of the
Act of June 13, 1962 and to be used solely
for recreatioml pu~ses. It cannot be in-
ferred from these statutes that water received
by contract purchasers is not to be stored at
Elephant Butte for municipal, industrial, or
irrigation purposes. Jkatilla Apach T&e v.
Untid Sbtes, 657 F.2d 1126 (lOth Cir. 1981).
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MANN CREEK PROJECT

Pages 1668-1669

EXPLANATORYNOTE

Codification Omitied. The Act of August 616j but was omitted from the 1976 and sub
16, 1962 (Public Law 87-589, 76 Stat. 388), sequent editions of the U.S. Code as having
authorizing the Mann Creek Project, origi- limited appli=bility.
nally was cdlfied at 43 U.S.C. $$ 616g to
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Pages 1670-1671

1670-1671

PROJECT

[k. 1. (a) Fryin~an-Arkansas projwt authorized-Not to include
Gunnison-Arkansas proj~t— Limitations on use of Colorado River
water. ]—For the purposes of supplying water for irrigation, municipal,
domestic, and industrial uses, generating and transmitting hydroelectric
power and energy, and controlling floods, and for other useful and bene-
ficial purposes incidental thereto, including recreation and the conservation
and development of fish and wildlife, the Secretary of the Interior is au-
thorized to construct, operate, and maintain the Fryingpan-Arkansas proj-
ect, Colorado, in substantial accordance with the engineering plans therefor
set forth in House Document Numbered 187, Eighty-third Congress, mod-
ified as proposed in the September 1959 report of the Bureau of Recla-
mation entitled “Ruedi Dam and Reservoir, Colorado”, and as further
modified and described in the description of the proposal contained in the
final environmental statement for said project, dated April 16, 1975, with
such minor modifications of, omissions from, or additions to the works
described in those repor~ as he may find necessary or proper for accom-
plishing the objectives of the project. Such modifications or additions as
may be required in connection therewith shall not, however, extend to or
contemplate the so-called Gunnison-Arkansas project; and nothing in this
Act shall constitute a commitment, real or implied, to exportations of water
from the Colorado River system in Colorado beyond those required for
projects heretofore or herein authorized. In constructing, operating, and
maintaining the Fryingpan-Arkansas project, the Secretary shall be gov-
erned by the Federal reclamation laws (Act of June 17, 1902; 32 Stat. 388,
and Acts amendatory thereof or supplementary thereto). (76 Stat. 389; Act
of November 3, 1978, 92 Stit. 2493)

EXPLANATORYNOTES

~lfication Omiti. The Act of August S~t, 2493) amended subsection (a) of section
16, 1962 (Public Law 87-590, 76 Smt. 389), 1 by inserting “and as further mdlfied and
authorizing the Fryingpan-Arkansas Project, described in the description of the proposal
ori@nally was codified at 43 U.S.C. $$616- contained in the final environmenml state-
616f but was omitted from the 1976 and sub ment for said project, dated April 16, 1975,”
sequent editions of the U.S. Code as having following “ ‘Ruedi Dam and Reservoir, Col-
limated applicability. orado’ ,’ ‘ . The 1978 Act appears in Volume ,

1978 AmendmenL Title IX of the Act of IV in chronological order.
November 3, 1978 (Public Law 95-586, 92

NOTE OF OPINION

1. Hunter C-k diwrsion Principles contained in the same document
Because of apparent inconsistencies be- with regard to the diversion of water from

tween the feasibility report contained in the South Forks of Hunter Creek for ex-
House Document No. 187 and the Operating change with the Twin hkes Canal and Res-
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ervoir Company, the Bureau of Reclamation posed exchange, until such time as additional
may not operate the Fryingpan-Arkansas clarifying authority to so operate the project
Project under revised plans calling for dlver- is obtained from Congress. solicitor Kruhtz
sions from the South Forks in excess of 3000 Opinion, M-36902, 85 I.D. 326 Ouly 31,
acre-feet of water annually, or use such dl- 1978).
verted water for purposes other than the pro- ,,

Page 1671

S-. 2. [Repayment period for irrigation water users no development
period authorized— Rates to be charged for commercial power and water
for municipal, domestic, or industrid use—Interest rates.]—

* * * * *

NOTSS OF OPINION

1. Water rates
Under pamgraphs 3 and 6(b) of the oper-

ating principles of the State of Colorado, in
establishing charges for the sale of water from
the Ruedl Reservoir the Secretary should set
rates which would result only in repayment of
the operation and maintenance costs and
those reimbursable construction costs of the
reservoir which exceed $7,600,000, notwith-
standing the provision in section 2(b) of the
Act for repayment of so much of the irrigation
allocation which is beyond the ability of water
users to repay. The incorporation by refer-
ence Qn section 3 of the Act) of the operating
principles into the authorizing statute evi-
dences Congressional intent that the specific
r~uirernentsof the principles should prevail
over the more general language of the project
Act. Memorandum of Assistant Solicitor
Mauro to Regional Solicitor, Rocky Mountain

Region, March 20, 1981, in re proposed sale
of water, Fryingpan-Arkanms Project.

Rates for the sale of regulatory water supply
from Ruedi Reservoir maybe established pur-
suant to section 301@) of the Water Supply
Act of 1958 rather than section 9(c)(2) of the
Reclamation Project Act of 1939 as, at the
time construction was authorized, Congress
was notified that repayment of municipal and
industrid costs would be governed by the
Water Supply Act, interest on water supply
had already been deferred for ten years, and
the language of the Water Supply Act speci-
fies that its provisions are available as an al-
ternative to those of the 1939 Act.
Memorandum of Assiitint Sohcitor Mauro to
Regional Sohcitor, Rocky Mountain Region,
March 20, 1981, in re proposed sale of water,
Fryingpan-Arkansas Project.

Pages 1671-1672

k. 3. [@rating principles —Benefits and rights of western Colorado
water users —Interbasin transfers of water—Diversions from Hunter
Creek.]-(a) The Fryingpan-Arkansas project shall be operated under the
direction of the Secretary in accordance with the operating principles
adopted by the State of Colorado on December 9, 1960, and reproduced
in House Document Numbered 130, Eighty-seventh Congress; and shall be
further operated pursuant to diversion rates established under the laws of
the State of Colorado: Prtided, That the rate of project diversions from
the Hunter Creek watershed shall not exceed an aggregate of 270 cubic
feet of water per second of time. Waters so diverted maybe utilized for all
authorized project purposes as set forth in section 1(a) of this Act. Such
waters, exclusive of the amount diverted for Roaring Fork exchanges pro-
vided for in subparagraph 9(1)(c) and paragraph 11 of the above referenced
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operating principles shall become part of the project water supply as limited
by subparagraph 9(1)(a) of the above referenced operating principles. No
diversions shall be made from the Hunter Creek watershed which will re-
duce the remaining streamflows at the points of diversion to less than 4
cubic feet per second on No Name Creek, 5 cubic feet per second on Midway
Creek, and 12 cubic feet per second on Hunter Creek.

* * * * *

(76Stat. 391; Act of November 3, 1978,92 Stat. 2493)

EXPMNATORY NOTE

1978 Amendment. Title IX of the Act of 3 by inserting the language that appears
November 3, 1978 (Public bw 95-586, 92 above following “Congress;”. The 1978 Act
Stat. 2493) amended subsection (a) of section appears in Volume IV in chronological order.

NOTE OF OPINION

1. Hunter Creek Diversion
Because of apparent inconsistencies be-

tween the feasibility report contained in
House Document No. 187 and the Operating
Principles contained in the same document
with regard to the diversion of water from
the South Forks of Hunter Creek for ex-
change with the Twin Lakes Canal and Res-
ervoir Company, the Bureau of Reclamation
may not operate the Fryingpan-Arkansas

Project under revised plans calling for diver-
sions from the South Forks in excess of 3000
acrefeet of water annually, or use such di-
verted water for purposes other than the pr~
posed exchange, until such time as additional
clarif~g authority to so operate the project
is obtiined from Congress. Solicitor Krulitz
Opinion, M-36902, 85 I.D. 326 Uuly 31,
1978).

Pages 1673-1674

Sec.5.[Statutes governing &lversion of Colorado River water—Use of
diverted water limited to State of Colorado—Arkansas River compact
obligations unchanged— Right or claim of right to Colorado River water
not aided or abetted-Compliance with compacts and Federal and State
laws<onsent to suit agains$ or joinder of, the United States.]—

* * * * *

(e) In the operation and maintenance of all facilities under the jurisdiction
and supervision of the Secre@ry of the Interior authorized by this Act, the
Secretary of the Interior is directed to comply with the applicable provisions
of the Colorado River compact, the Upper Colorado River Basin compact,
the Boulder Canyon Project Act, the Boulder Canyon Project Adjustment
Act, the Colorado River Storage Project Act (and any contract lawfully
entered into by the United States under any of said Acts), the treaty with
the United Mexican Stites, and the operating principles, and to comply
with the laws of the State of Colorado relating to the control, appropriation,
use, and distribution of water therein, including those laws of the State of
Colorado relating to the establishment of minimum streamflows for the
reasonable protection of the natural environment, to the extent that such
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laws are not inconsistent with the operating principles identified in subsec-
tion 3(a) of this Act. In the event of the failure of the Secretiry of the
Interior to so comply, any State of the Colorado River Basin may maintain
any action in the Supreme Court of the United States to enforce the pro-
visions of this section and consent is given to the joinder of the United
States as a party in such suitor suits, as a defendant or otherwise. (76 Stat.
392; Act of November 3, 1978, 92 Stat. 2493)

EXPLANATORYNOTES

1978 Amendment. Title IX of the Act of 5 by inserting the language that completes the
November 3, 1978 (Public Law 95-586; 92 sentence following “therein.” The 1978 Act
Stit. 2493) amended subsection (e) of section appears in VOIUmeIV ~ chronolotical order-

Pages 1674-1675

Sec.7.[Appropriation authorizations.]-There is hereby authorized to
be appropriated for construction of the Fryingpan-Arkansas project, the
sum of $432,000,000 ~anuary 1974 price levels), plus or minus such
amounts, if any, as may be justified by reason of ordinary fluctuations in
construction costs as indicated by engineering cost indexes applicable to the
types of construction involved herein. There are also authorized to be
appropriated such additional sums as may be required for operation and
maintenance of the project and for future costs incurred under section 4
of this Act. (76 Stat. 393; $ 1101, Act of October 27, 1974, 88 Stat. 1497)

EXPLANATORYNOTM

1974 Amendment. Section 1101 of the Rec-
lamation Development Act of October 27,

priation authorization from $170,000,000
Uune 1961 prices) to $432,000,000 Uanuary

1974 (Pubtic Law 93–493, 88 Stat. 1486) 1974 price levels). The 1974 Act appears in
amended section 7 by increasing the appro- Volume IV in chronological order.
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ARBUCKLE PROJECT

Page 1676

[Sw. 1. ArbucMe proj~t authorized.]

* * * * *

EXPLANATORYNOTE

Codification Omiti. The Act of August was omit ted from the 1976 and subsequent
24, 1962 (Public hw 87-594, 76 Smt. 395), edhions of the U.S. Code as having limited
authorizing the Arbuckle Project, originally applicability.
was ctilfied at 43 U.S.C. $$ 616k to 616s but

NOTE OF OPINION

1, ktermination of “minimum basic rec-
reational facilities’Y

Where the Act of August 24, 1962 au-
thorized the Secre~ry of the Interior to in-
clude in the Arbuckle Project “minimum
basic recreational facilities;’ kndowners can-
not challenge governmental condemnation of
their land for recreational purposes merely
because their property does not lie within the
area proposed to be taken for these purposes
in the project feasibility report. The Act did

not attempt to define “minimum basic rec.
reational facilities” but left su& determina-
tion to the Secretary limited only by the
overall funds appropriated. The feasibility r~
port was not incorporated into the Act and
where, as here, the Act is clear and unambig-
uous, it is inappropriate to use the report or
any other part of the legislative history to ar-
rive at an interpretation of the meaning of
the Act. Theford v. UnitedStates, 404 F.2d 301
(lOth Cir. 1968).

Pages 1677-1678

SW. 6. [Rwreationd facilities authorized consistent with State fish and
-e and health ad welfare laws—Federd costs.]—

* * * * *

NOTE OF OPINION

1. Determination of “minimum basic ree- not attempt to define “minimum basic rec-
reational fati~lties” reational facilities” but left such determina-

Where the Act of August 24, 1962 au- tion to the Secre~ry limited only by the
thorized the Secretary of the Interior to in- overall funds appropriated. The feasibility r~
elude in the Arbuckle Project “minimum port was not incorporated into the Act and
basic recreational facilities;’ landowners can- where, as here, the Act is clear and unamblg-
not challenge governmental condemnation of UOUS,it is inappropriate to uw the report or
their land for recreational purposes merely any other part of the legislative history to ar-
because their property does not lie within the rive at an interpretation of the meaning of
area proposed to be taken for these purposes the Act. Thetford v. United States, 404F.2d301
in the project feasibility report. The Act dld (lOth Cir. 1968).
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September 27, 1962

UPPER DIVISION, BAKER PROJECT

Pages 1687-1688

EXPLANATORYNOTE

Mfication Omi@ The Act of Septem- U.S.C. $$ 616t to 616w but was omitted from
ber 27, 1962 (Public Law 87-706, 76 Stat. the 1976 and subsequent edhions of the U.S.
634), authorizing the Upper Division of the Code as having limited appliabllity.
Baker Project, originally was codified at 43
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AMENDED CONTRACTS AND REPEAL OF FARM UNIT
LIMITATIONS, COLUMBIA BASIN PROJECT

Pages 1691-1692

SW. 3. [blumbia Basin Proj- to be governed by Federal R-lamation
laws—~tions of Columbia Basin Projwt Act re~aled-%tion 4 of
same amended.]—

* * * * *

NOTES OF OPINIONS

1. Exmss landa
After passage of the Act of October 1, 1962

(Public Law 87-728) the holder of excess
lands on the Columbia Msin Project must sell
those lands at a price approved by the Sec-
retary of the Interior, until one-half of the
construction charges are paid, if the land is
to receive project water after tie sale. The
fact that the lands were subject to a record-
able contract, executed under section 2 of the
Act of March 19, 1943 (57 S@t. 14) elimi-
nating the priceapproval requirement five
years after notice of availability of project

water, did not give the landowner a vested
right awinst extension of the price-approval
requirement thereafter. Zsrael v. Morton, 549
F.2d 128 (9th fir. 1977).

The United Stites District Court may en-
tertain an action by the Sate of Washington
alleging that government oficials violated the
Federal Reclamation laws by refusing to de-
liver project water to more than 160 acres of
State school lands, where the amount in con-
troversy is less than $10,000. State of Wash-
ingti v. Udall, 417 F.2d 1310 (9th Cir. 1969).
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1693

CONVEYANCE OF LAND TO CITY OF NEEDLES

Page 1693

[SW. 1. Conveyance of land to City of Needles, Calif.—Legal descrip
tion of tie land.]-The Secretary of the Interior shall issue to the city of
Needles, in the county of San Bernardino, State of California, upon payment
by the city into the Treasury of the United States, not more tbn five years
after the Secretary has notified the city of the purchase price which shall
be an amount equal to the fair market value plus the cost of any appraisal
of the lands as of the effective date of this Act as determined by the Secretary
after the appraisal of the lands by contract appraisal or otherwise, a patent
or deed for the following described lands situated within the city limits of
said city of Needles or adjacent thereto, in the State of California comprising
a total of 340 acres more or less (all range references are to San Bernardino
base and meridian):

* * * * *

(Legal description omitted, 76 Stat. 749)

* * * * *

EXPLANATORYNOTE

1967 Amessdsmmt. The Act of November is recoverable only by special treatment after
15, 1967 (Public Law 90-138, 81 Stit. 463) the deposit is mined or quarried), together
amended section 1 by deleting the words with the right to prospect for, mine, and re-
“with a reservation to the United Stites of move the same under applicable provisions of
the coal, phosphate, sodium, potassium, oil, law” which appeared after the words “(all
@s, oil shale, native asphalt, solid and semi- range references are to San Bermrdlno base
solid bhumen and bituminous rock ~icludlng and meridian~’. The 1967 Act appears in Vol-
oil-impregnated rock or sands from which oil ume IV in chronological order.
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1699-1700

EASEMENTS IN PROPERTY OF UNITED STATES

Pages 1699-1700

EXPLANATORYNOTE

LW]ted RepeaL Swtion 706(a) of the Fed- WY over, uPon,under, and through the pub
ed bnd Policy and Management Act of hc lands and lands in the National Forest Sys-
1976 (Act of October 21, 1976, Public Law tern. Extracts from the 1976 Act, including
94–579, 90 Stat. 2793) repealed this Act in- section 706(a), appear in Volume IV in chron-
sofar as it applies to the issuance of rights~f- ological order.
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*

FLOOD CONTROL ACT OF 1962

Pages 1701-1703

Sm. 203. [Authorization of proj=ts.]—

* * * *

SAN JOAQUIN RIVER BASIN

[New Melones.]—

* * * * *

[Hidden Resenoir.]—

* * * * *

EXPMNATORY NOTE

Cross Reference, Hensley Lake. The Act Hidden Reservoir project as Hensley Lake.
of January 2, 1975 (Pubhc Law 93–603, 88 The 1975 Act appears in Volume IV in chron-
Stat. 1959) designated the lake created by the ological order.

NOTES OF OPINIONS

Conditions imposed by State water right
permit 1-10

Beneficial use 2
County of origin preference and water

quafity control 3
Gnerally 1
Power generation 4
Storage for out-f-basin use 5

NEPA compliance 11-20
Adequacy of environmental impact

statement 11
Supplemental environmental impact

statement 12
8CO~ of study 13

Sefiu area 21

1. Conditions imposed by State water right
permit-Gnerally

Notwithstanding previous dictum to the
contrary, section 8 of the Reclamation Act
authorizes a Stite to impose conditions on the
control, appropriation, use or distribution of
water through a Federal Reclamation project
so long as such conditions are not inconsistent
with Congressional directives re~rdlng the
project. The legislative history of the Rech-
mation Act of 1902 makes it abundantly clear

that Congress intended to defer to the sub
stance, as well as the form of Stite water law.
Consequently, in order to impound umppr~
priated water by means of the New Melones
Dam, Central Valley Project, and later use
such water for reclamation, the United States
must, in accordance with Sate law, first apply
to the California State Water Resources Con-
trol Board for a permit and must comply with
such conditions as the Board may impose so
long as they are not inconsistent with
Congressional directives. Cal~Omia v. United
States, 438 U.S. 645 (1978), reversing United
States v. Caltfornti, 558 F. 2d 1347 (9th Cir.
1977), which had affirmed in part 403 F.
Supp. 874 (E.D. Cal. 1975).

In light of the Supreme Court’s rufing tbt
under section 8 of the Reclamation Act of
1902 any conditions imposed by the State of
Cafifomia as part of the water right permit
issued for the New Melones project are valid
as long as the condition actually imposed is
not inconsistent with Congressional directives
as to the project, Cal~wnia v. UnitedStates,438
U.S. 645 (1978), and the failure or refusal of
the United States on remand to present any
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evidence of impracticality or harmful conse-
quences from any specific condition, nothing
is found in those conditions that could not be
in harmony with the letter and spirit of the
1962 statute authorizing the project. Thus
the “bard-line” position of the United States
that since it built the dam it need not justify
its operational pbns so long as those plans are
consistent with the scope of the project as en-
visioned by Congress is rejected and the
United States is not entitled at this time and
on that record to have any of the conditions
invalidated. United States u Calt~mia, 694
F.2d 1171 (9th Clr. 1982), reversing in part
509 F. Supp. 867 (E.D. Cal. 1981).

Once the Federal government bs made
blndlng contracts for delivery of water from
the New Melones project, California would be
more restricted than it was when it originally
regukted impoundment and distribution of
water. The Supreme Court, in Calt~omia v.
United States, 438 U.S. 645 (1978), did not
mention State control over the actual opera-
tion of the dam, as contrasted with impound-
ment and distribution of water, as one of the
purposes intended by Congress under section
8 of the Reclamation Act of 1902. State law,
where not inconsistent with Federal law, was
to control only the impoundment of water
into the dam and tie distribution of water
from the dam to individual landowners. It is
doubtful that the Court intended California
to phy a significant role in influencing the
later operation of the dam. UnitedStatesv. Cal-
~mti, 694 F.2d 1171 (9th Cir. 1982).

2.—~nefieid use
Inasmuch as California law requires that
water be appropriated only for beneficial use,
section 8 of the Reclamation Act of 1902 man-
dates that the “beneficial use” standard be
met by uses of water in Federal Recbmation
projects, and the United States made no at-
tempt on remand to demonstrate that water
made available for consumptive purposes
would be put to beneficial use or to argue that
such a demonstration was impossible or even
difficult, the condition imposed by California
as part of the water right permit issued for
the New Melones project providing that no
impoundment of water for consumptive uses
would be allowed until further showings have
been made concerning firm commitments to
deliver water for such uses and the benefits
to be derived therefrom is not inconsistent
with Congressional directives as to the project
and is therefore not invalid. United States v.
Cal~omia, 694 F.2d 1171 (9th Cir. 1982).

3.~unty of origin preference and water
quafity control

Where the statute authorizing the New
Melones project provided that out-f-basin di-
versions should be subordinate to in-basin
needs and that consideration should be given
to including storage for regulation of stream-
flow for water quality control, conditions im-
posed by California as part of a water right
permit requiring the project to abide by the
county of origin preference of State law and
to serve the State’s water quality goals dld not
work against Congressional purposes but led
to results anticipated and apparently encour-
aged by Congress and, inasmuch as the
United States dld not show (or argue) that
their implementation would frustrate the at-
tainment of any Federal goal, the conditions
are upheld. The fact that Congress may have
intended to have such decisions made by Fed-
eml agencies, rather than State government,
does not render the conditions invalid, While
a State cannot require an action solely because
a Federal agency, on its own initiative, could
have decided to do it, in the face of section 8
of the Reclamation Act of 1902, Congress’
mere direction to operate the project is not a
directive permitting Federal agencies to ig-
nore State law in the impoundment and dis-
tribution of water. United States v. Caltfomia,
694 F.2d 1171 (9th Cir. 1982), affirming 509
F. Supp. 867 (E.D. Cal. 1981).

4.—Power generation
Where the facta did not demonstrate a

Congressional intent to require the dam to be
used immedmtely for power generation pur-
poses, the United States did not demonstrate
a need to impound water for power purposes
only, and there was no basis for holdlng that
full use of the project for power purposes will
not be made in due course or that interim
deferment of full impoundment will adversely
affect project feasibility, the condition im-
posed by California as part of the water right
permit issued for the New Melones project
prohibiting additional impoundment for
power purposes is not invalid. United States v.
Calfornia, 694 F.2d 1171 (9th Cir. 1982), re-
versing 509 F. Supp. 867 (E.D. Cal. 1981).

5.—Storage for out~f-basin use
Although it is clear that surplus water from

the New Melones Project is ultimately to be
delivered to areas outside the local basin area
(consisting of Tuolumne, Calaveras, San Joa-
quin and Stanislaus Counties) but within the
Central Valley Project, nothing in the Flood
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Control Act of 1962 authorizing the New
Melones Project or its history indicates that
Congress intended such surplus water to be
impounded and held behind the New Mel-
ones Reservoir until its beneficial use in out-
side areas could be implemented. Hence, the
California State Water Resources Control
Board could limit water to be appropriated
for consumptive use to the amount to be used
for this purpose within the local basin area
where the Bureau of Recbmation, as yet, had
not even @ken under considemtion any ap-
plications for delivery of project water for
consumptive use outside the local service area
and the proposed storage would adversely af-
fect whitewater boating, stream fishing, and
wildlife habitat on the Stanislaus River. United
StatesW.Cal~ornia, 509 F. Supp. 867 (E.D. Cal.
1981).

11. NEPA complismeAdequacy of envi-
ronmental impact statement

The environmental impact statement filed
for the New Melones Dam satisfied the re-
quirement of section 102(2)(C)(iii) of the Na-
tional Environmental Policy Act that it
contain a detailed statement of all reasonable
structural and nonstructural alternatives to
the proposed dam by considering such alter-
natives as possible alternative reservoir sizes,
including increasing the size of the down-
stream Tulloch Dam; alternative reservoir
sizes at the New Melones site; alternatives to
the planned operation, such as releases down-
stream to enhance fisheries and water quality
and to meet the demands of other nearby ser-
vice areas; and alternatives to constructing the
reservoir itself, such as channel and levee im-
provements, floodplain management and
abandonment of the project. The Act’ re-
quires only that all reasonable alternatives to
the project be considered, even if some were
only briefly alhsded to or mentioned. Envi-
ronmental Defmse Fund, Inc. v. Amstrong, 352
F. Supp. 50 (N.D. Cal. 1972) and 356 F. Supp.
131 (N.D. Cal. 1973), af~d, 487 F.2d 814 (9th
Cir. 1973), cert. denied, 416 U.S. 974 (1974).

The supplementary environmental impact
statement which addressed the possible uses
for the conservation yield of the New Melones
Dam is not deficient because it failed to assign
priorities of need for water among service
areas that may potentially use New Melones
water because: (1) as a practical matter, it is
impossible to assign such priorities at present,
inasmuch as no diversion of water will occur
for at least eight years; (2) the authoring stat-
ute (the Flood Control Act of 1962) itself es-

tablishes definite priorities; and (3) the
District Court has explicitly retained jurisdic-
tion over the case to insure that data dealing
with the operation of the dam is forthcoming
in a future or supplemental environmental
impact statement, well before the New Mel-
ones Dam actually becomes operational. En-
vironmmtal Defense Fund, Inc. v. Amstrmg, 356
F. Supp. 131 (N.D. Cal. 1973), affd, 487 F.2d
814 (9th Cir. 1973), cert. denied,416 U.S. 974
(1974).

It is not inappropriate for the Government
to employ a 3]/z% discount rate in the envi-
ronmental impact statement for the New Mel-
ones Dam even though such rate was,
arguably, economically unrealistic at the time
the statement was filed, as this is the rate Con-
gress has expressly authorized to be used in
evaluating Government projects. Environmen-
tal Defense Fund, Inc. v. Armtrong, 352 F.
Supp. 50 (N.D. Cal. 1972), af~d, 487 F.2d
814 (9th Cir. 1973), cert. denied, 416 U.S.
974 (1974).

12.—Supplemental environmental impact
statement required

Where the ultimate operation of a project
is still in doubt at the time the environmental
impact statement required by section
102(2)(C) of the National Environmental Pol-
icy Act is fded, the initial environmental im-
pact statement should be viewed as an interim
statement, the first part of a two-step process
whereby the responsible Federal officials
would first give their best estimate of the uses
to which the project will be put. Then, prior
to actual use, a revised or supplemental state-
ment should be filed either reaffirming those
estimates or describing the newer proposed
uses and their environmental impacts. Thus,
where the initial environmental impact state-
ment for the New Melones Dam failed to ad-
dress the tentative alternative uses for, and
the environmental impact of the 285,000 acre
feet of conservation yield, the court may re-
quire the filing of a supplemental impact
statement to discuss these issues, notwith-
standing the Government’s proposal to file a
separate environmental impact statement at a
point nearer in time to the dam’s actual op-
emtion, some years in the future. Enuiran-
mental Defense Fund, Inc., v. Armstrong, 352 F.
Supp. 50 (N.D. Cal. 1972), aff’d 487, F.2d
814 (9th Cir. 1973), cert. denied, 416 U.S.
974 (1974).

13.—Scope of study
The National Environmental Policy Act
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does not require that the environmental im-
pact statement for the New Melones Project
be delayed until a comprehensive study of the
Central Valley Project, viewing the system of
State and Federal water projects as an inte-
grated unit, be made. So long as each major
Federal action is undertaken individually and
not as an indivisible, integral part of an in-
tegrated Stite-wide system, then the require-
ments of the Act are determined on an
individual major Federal action basis. Enui-
ronmmtal Defense Fund, Inc. v. Amstrmg, 356
F. Supp. 131 (N.D. Cal. 19?3), af~d, 487 F.2d
814 (9th Cir. 1973), cert denied, 416 U.S. 974
(1974).

21. Service area
In provid~ng that diversions from the Stan-

islaus River Basin shall at all times be subor-
dinate to the quantities of water required to
mtisfy all existing and anticipated needs, the

Act does not prevent the Secretary from in-
cludlng within the boundaries of the Basin
lands which are adjacent to but outside the
hydrolo~c drainage basin, as the legislative
history of the Act reveals that the very persons
whom Congress intended to protect by the
preference provision would be shut out if the
boundaries of the Basin were so restricted.
However, the area should not be so hrge as
to render the priority for water users within
the Basin of slight benefit. Memorandum of
Assis@nt Solicitor London to Assismnt Sec-
rerary, Land and Water Resources, December
13, 1974, in re New Melones Project, Central
VaIIey Project, as supplemented by Memo-
randum of Solicitor Krulitz to Assistant Sec-
remry, Land and Water Resources, May 17,
1978, in re service area designations, New
Melones Unit.

Page 1703

ROGUE RIVER BASIN

* * * * *

EXPLANATORYNOTE

Subsequent Mdlfication. Section 89 of of the Applegate Lake Project, Oregon, prior
the Water Resources Development Act of to the signing of repayment contracts re-
1974 (Act of March 7, 1974, Public Law 93- quired by Reclamation law. Extracts from the
251, 88 Stat. 38) modified the Rogue River 1974 Act, including section 89, appear in Vol-
Basin Project to provide for the construction ume IV in chronological order.

Page 1704

COOK INLET, ALASKA

[Bradley Lake project.]—

* * * * *

EXPLANATORYNOTE

Authorization Terminated. The authori- December 21, 1982, Pubfic Law 97-377, 96
zation for the Bradley Lake project was Stat. 1916). Extracts from the 1982 Act, not
terminated by section 140 of the Further including section 140, appear in Volume IV
Continuing Appropriations Act, 1983 (Act of in chronological order.

Pages 1704-1705

Sec. 204. (a) [Grater-Long Lakes division of the Snettisham project,
Alaska, authorized to be constructed by the Secretary of the Army and
to be operated and maintained by the Secretary of EnerW.]—

* * * * *
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~) [Marketing of electric power and energy-Basis for rate sched-
ules—Amortization of the capital investment-Sdisbury Ridge trans-
mission line —Preference purchasers— Condition of contract with
purchases for resal~Power revenues covered into Treasury as miscel-
laneous reeeipts.]-Electric power and energy generated at the division
except that portion required in the operation of the division, shall be dis-
posed of by the Secretary of the Interior in such a manner as to encourage
the most widespread use thereof at the lowest possible rates to consumers
consistent with sound business principles. Rate schedules shall be drawn
having regard to the recovery of the costs of producing and transmitting
the power and energy, including the amortization of the capital investment
over a reasonable period of years, with interest at the average rate (which
rate shall be certified by the Secretary of the Treasury) paid by the United
States on its marketable long-term securities outstanding on the date of this
Act and adjusted to the nearest one-eighth of 1 per centum: Provided, That

the Secretary of the Interior in determining reimbursable costs, shall not
include the costs of replacing and relocating the original Salisbury Ridge
section of the 138-kilovolt transmission line: Prtided further, That the Sec-
retary of the Army, acting through the Chief of Engineers, shall relocate
such transmission lines, at an estimated cost of $5,641,000. In the sale of
such power and energy, preference shall be given to Federal agencies, public
bodies, and cooperatives. It shall be a condition of every contract made
under this Act for the sale of power and energy that the purchaser, if it be
a purchaser for resale, will deliver power and energy to Federal agencies
or facilities thereof within its transmission area at a reasonable charge for
the use of its transmission facilities. All receipts from the transmission and
sale of electric power and energy generated at said division shall be covered
into the Treasury of the United States to the credit of miscellaneous receipts.
(76 Stat. 1193; $201 (a), Act of October 22, 1976,90 Stat. 2944)

EXPUNATORY NOTFS

1976 Amendmen~ Section 201(a) of the ing the repayment period to sixty years and
Water Resources Development Act of 1976 providing a repayment formula. Extracts
(Act of October 22,1976, Public Law 94-587, from the 1976 Act, including section 201(b),
90 Stat. 2944) amended subsection ~) by add- appear in Volume IV in chronoIo#=l order.
ing the provisos at the end of the second sen- Transfer of Fun&ons, Section 302(a) of
tence. Extracts from the 1976 Act, includlng the the Department of Energy Organization
section 201 (a), appear in Volume IV in chron- Act of 1977 (Act of August 4, 1977, Public
ological order. Law 95-91,91 Stat. 578) transferred the func-

Subquent Modification. Section 210(b) tions of the Secretary of the Interior under
of the Water Resources Development Act of this section to the Swetary of Energy. Ex-
1976 (Act of October 22, 1976, Pubtic Law tracts from the 1977 Act, including section
94-587, 90 Stat. 2945) modified the Crater- 302(a), appear in Volume IV in chronological
Long Lakes division of the Snettisham proj- order.
ect, authorized by subsection (a), by extend-

NOTES OF OPINIONS

Investigations and studies 1 The provisions in the Act of August 9,1955
Rates 2 {69 Stat. 618) limiting appropriations for

1. Investigations and stu~es water resources kvestigations in Alaska to
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$250,000 per year, does not apply to general
investigations and planning and resource
studies of the Alaska Power Administration
which are justified under other laws, such as
the EUutna Project authorization of July 31,
1950 (64 Stat. 382) as amended, the Snettis-
ham project authorization in section 204 of
the Flood Control Act of 1962 (76 Stat. 1193);
section 5 of the Flood Control Act of 1944
(58 Stat. 890); and the Public hnd Admin-
istration Act of 1961 (43 U.S.C. $ 1362). Act-
ing Solicitor Weinberg Opinion, M-367 27,
March 27, 1968.

2. htes
The authority to estabfish rates on an in-

terim basis is a necessary corollary of, and in-
herent in, the ksic authority to set rates.
Memorandum of &neral Counsel Coleman,
October 14, 1978, in re proposed delegation
to the Federal Energy Regulatory Commis-
sion of rate confirmation authority for the De-
partment of Energy’s power marketing
agencies.

The establishment of a confirm and ap
prove power regarding rates of the Western
Area Power Administration, and rates of the

Alaska Power Administration for the Snettis-
ham project, constitutes artappropriate action
by the Secretary of Energy to subdivide his
basic rate-making function in a manner de-
signed to encourage uniformity and objective
decision-making regarding the rate-making
for all the power marketing administrations.
Memorandum of General Counsel Coleman,
October 14, 1978, in re proposed delegation
to the Federal Energy Regubtory Commis-
sion of rate cofilrmation authority for the De-
partment of Energy’s power marketing

agen~ies.
It 1s well within the Secretary of Energy’s

broad dlaetion under the Department of
Energy Organization Act to delegate to the
Assistant Secretary the authority to confirm
and approve rates on an interim basis and to
delegate or assign to the Federd Energy Reg-
ulatory Commission the authority to confirm
and approve rates on a final basis. Memoran-
dum of General Counsel Coleman, October
14, 1978, in re proposed delegation to the
Federal Energy Regulatory Commission of
rate confirmation authority for the Depart-
ment of Energy’s power marketing agencies.

Pages 1705-1706

See. 208. Section 207 of the Flood Control Act of 1960 (74 Stat. 501)
is hereby amended to read as follows:

* * * * .*

“(c) [Future water resources projeets-Road replacement design stan-
dards-Higher standard of road construction authorized if difference is
paid for by State or local government]—For water resources projects to
be constructed in the future, when the taking by the Federal Government
of an existing public road necessitates replacement, the substitute provided
will, as nearly as practicable, serve in the same manner and reasonably as
well as the existing road. The head of the agency concerned is authorized
to construct such substitute roads to the design standards which the State
or owning political division would use in constructing a new road under
similar conditions of geography and under similar traffic loads (present and
projected). In any case where a S@te or political subdivision thereof requests
that such a substitute road be constructed to a higher standard than that
provided for in the preceding provisions of this subsection, and pays, prior
to commencement of such construction, the additional costs involved due
to such higher standard, such agency head is authorized to construct such
road to such higher standard. Federal costs under the provisions of this
subsection shall be part of the nonreimbursable project costs.” (76 Stat.
1196; $13, Act of March 7, 1974, 88 Stat. 1?; 33 U.S.C. $ 701r-1).

S343



October 23, 1962

1705-1706 FLOOD CONTROL ACT OF 1962

EXPLANATORYNOTE

1974 Amendment. Section 13 of the Water
Resources Development Act of 1974 (Act of
March7, 1974, Public Law 93-251, 88 Stat.
17) amended subsection 207(c) of the Flood
Control Act of 1960, as amended in its en-
tirety by section 208 of the Flood Control Act
of 1962, by, in the second sentence, substi-
tuting “to the design standards which the
State or owning political division would use
in constructing a new road under similar con-
ditions of geography and under similar traffic

loads (present and projected)” for “to design
standards comparable to those of the State,
or, where applicable State standards do not
exist, those of theowning political division in
which the road is located, for roads of the
same classification as the road being re-
placed’ and by deleting the third sentence.
Extracts from the 1974 Act, including section
13, appear in Volume IV in chronological or-
der.

NOTE OF OPINION

1. Design standards, traffic loads well as existing, traffic loads in determining
Where construction of the Foresthill design standards, the Bureau of Reclamation

Bridge, Auburn-Folsom South Unit, Central lacked autiority to expand the roadway of the
Valley Project, was completed and the Bridge Bridge from two to four lanes. Memorandum
accepted into the county road system before from Assistant Sohcitor Mauro to Assistant
this section was amended by section 13 of the Secretary, Land and Water Resources, April
Water Resources Development Act of 1974 17, 1980.
to authorize consideration of projected, as
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1712

see. 2.

COORDINATION OF RECREATION PROGRAMS

Pages 1711-1712

[Functions and activities of the Secretary of the Interior.]—

* * * * *

(f) RESEARCH AND EDUCATION.—(1) Sponsor, engage in, and assist in
research relating to outdoor recreation, directly or by contract or coop-
erative agreements, and make payments for such purposes without regard
to the limitations of section 3324(a) and (b) of title 31, United States Code,
concerning advances of funds when he considers such action in the public
interest, (2) undertake studies and assemble information concerning out-
door recreation, directly or by contract or cooperative agreement, and
disseminate such information without regard to the provisions of section
3204 of title 39, United States Code, and (3) cooperate with educational
institutions and others in order to assist in establishing education programs
and activities and to encourage public use and benefits from outdoor rec-
reation.

* * * * *

(77Stat. 49; $ 6(h), Act of August 12, 1970, 84 Stat. 776; 16 U.S.C.
$ 4601-1)

EXPLANATORYNOTES

1970 Amendment. Section 6(h) of the Act 4@) of the Act of September 13, 1982 (Public
of August 12, 1970 (Public Law 91-375, 84 Law 97-258,96 Stit. 1067), “section 3324(a)
Stat. 776) amended subsection (~ by substi- and (b) of title 31‘’ was substituted for “sec-
tuting <‘section 3204 of title 39” for “section tion 3648 of the Revised Statutes (31 U.S.C.
4154 of title 39”. The 1970 Act does not ap- 529~’ in subsection (~. The 1982 Act does
pear herein. not appear herein.

Hlfication Chmge. Pursuant to section

Page 1712

Sec. 4. [Terms defined.]-As used in this Act, the term “United States”
shall include the District of Columbia and the terms “United States” and
“States” may, to the extent practicable, include the Commonwealth of
Puerto Rico, the Virgin Islands, Guam, American Samoa, the Trust Ter-
ritory of the Pacific Islands, and the Commonwealth of the Northern Mar-
iana Islands. (77 Stat. 60; $ 608(c), Act of March 12, 1980, 94 Stat. 92; 16
U.S.C. $ 4601-3)

EXPLANATORYNOTE

1980 Amendment. Section 608(c) of the Trust Territory of the Pacific Islands, and the
Act of March 12, 1980 (Public Law 96-205, Commonwealth of the Northern Mariana Is-
94 Stat. 92) amended section 4 by adding “the lands”. The 1980 Act does not appear herein.
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1714

RENEWAL OF WATER SUPPLY CONTRACTS

Page 1714

NOTE OF OPINION

1. Industrial purpows
By authorizing the Secretary of Interior to

enter into contracts to supply project water
for “municipal water supply or miscellaneous
purposes:’ section 9(c) of the Reclamation
Project Act of 1939 permits the sale of water
for industrial purposes from the Yellowtail
and Boysen Reservoirs of the Missouri River
Basin. It is clear that section 1@) of the Flood
Control Act of 1944 approved the disposition
of project water for industrial purpows. It is
also evident that the phrase “municipal water
supply or miscellaneous purpoxs” was in-
tended to encompass industrial purposes, as
1) the Act of June 21, 1963 expressly au-

thorizes the renewal of contracts previously
made under the 1939 Act for “municipal, do-
mestic or industrial” purposes, 2) both section
2@) of the Act of February 25, 1956 and sec-
tion 301 of the Water Supply Act of 1958
illustrate that Congress has long associated
municipal use with industrial use, and 3) Con-
gress has been made aware of the Secretary’s
actions in selling project water for industrial
use under the authority of the 1939 Act and
has not objected. Environwtal Defense Fund,
Znc. v. Morton, 420 F. Supp. 1037 (D. Mont.
1976), af~d sub nom. Environmental Defense
Fund, Znc. u. Andms, 596 F.2d 848 (9th Cir.
1979).
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1737

ADDITIONAL AUTHORIZATION FOR CERTAIN RIVER BASINS

Page 1737

RED RIVER BASIN

[Wautika Dam.]—

* * * * *

EXPMNATORY NOTE

Su-nt M&fication. Section 139 of eral interests of the cost of the water convey-
tbe Water Resources ~velopment Act of ante facihties shall be the same as the interest
1976 (Act of October 22, 1976, Public Law rate estabhshed for repayment of the cost of
94-587, 90 Stit. 2917) modified the project municipal and industrial water supply storage
for Waurika Dam and Reservoir on Beaver in the reservoir. Extracts from the 1976 Act,
Creek, Oklahoma, to provide that the interest not including section 139, appear in Volume
rate appliable to the repayment by non-Fed- IV in chronological order.
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1744

PERMANENT POOL, COCHITI RESERVOIR

Page 1744

[Sec. 1. Permanent pool for Cochiti Reservoir, New MexiceWater to
be made available from San Juan-Chama proj=t.]—

* * * * *

EXPLANATORYNOTE

Cross Reference, Elephant Butte Reerea- and establish a minimum recreation pool in
tion Pool. Title XIV of the Reclamation De- Elephant Butte Reservoir, New Mexico. Such
velopment Act of 1974 (Act of October 27, releases are subordinate to the obligations es-
1974, Public Law 93-493, 88 Stat. 1486) au- tabhshed by this Act of filling and mainlining
thorizes the Secretary of the Interior to per- a pool in the Cochiti Reservoir. The 1974 Act
mit releases from the Heron Reservoir of the appears in volume IV in chronological order.
San Juan-Chama project to provide storage

NOTE OF OPINION

1. Autho* purposes of storage
The fact that the Act of March 26, 1964

authorized permanent storage at Cochiti Res-
ervoir of 50,000 acre feet of San Juan-Chama
water, plus annual additions sufficient to off-
set evaporation, for recreation and fish and
wildlife purposes, combined with the fact that
section 1401 of the Reclamation Develop-
ment Act of 1974 authorizes the release of
water from Heron Reservoir to provide up to
50,000 acre feet plus evaporation loss an-
nually to Elephant Butte for a recreation pool,
does not demonstrate that storage at Elephant
Butte is prohlbhed absent express Congres-
sional authorization. Storage at Elephant
Butte for purposes which are Congressionally

authorized and which constitute beneficial
uses under State law would not viokte the
provisions of the Colorado River Storage
Project Act and the Act of June 13, 1962.
Rather, the Act of March 26, 1964 and sec-
tion 1401 of the Reclamation Development
Act were passed in order to provide author-
ization because water was to be released with-
out a contract as required by section 11 of the
Act of June 13, 1962 and to be used solely
for recreational purposes. It cannot be in-
ferred from these statutes that water received
by contract purchasers is not to be stored at
Elephant Butte for municipal, industrial, or
irrigation purposes. Jicatilla Apache Ttibe v.
United States, 657 F.2d 1126 (lOth Cir. 1981).
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1747-1752

WATER RESOURCES RESEARCH ACT OF 1964

An act to establish water resources research centers, to Dromote a more adeauate national
program of water research, and for other purposes. (A~t of July 17, 1964, P~blic Law 88–
379, 78 Smt. 329)—Repealed.

Pages 1747-1752

EXPLANATORYNOTE

of 1964, as amended. ExtractsAct Repealed. Section 410(a) of the Water search Act
Research and Development Act of 1978 (Act from the 1978 Act, including section 410(a),
of October 17, 1978, Public Law 95-467, 92 appear in Volume IV in chronological order.
Stat. 1316) repealed the Water Resources Re-

NOTE OF OPINION

1. Limitation on financial assistance
The Secretary may not approve a grant un-

der Title 11 of the Water Resources Research
Act of 1964 to assist in financing a research
project propoxd by the Federation of Rocky
Mountain States, Inc. in 1971, a principal fea-
ture of which is a study of augmenting the
water resources of the Colorado River Basin
by regional water transfers from Canada. The
Act specifically limits financial assistance to

research which is “related to the mission of
the Department of the Interior.” As section
201 of the Colomdo River Basin Project Act
expressly prohibits the Secretary from un-
dertaking studies for the impor~tion of water
into the Colorado River Basin from areas out-
side certain States during the ten years after
its enactment, the proposed project cannot be
related to the Department’s mission. Solicitor
Melich Opinion, M-36830 Oune 29, 1971).
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1753-1754

INTERNATIONAL FLOOD CONTROL MEASURES,
LOWER COLORADO RIVER

Pages 1753-1754

See. 3. [Appropriations.]-There is authorized to be appropriated to
the Department of State for use of the United States Section, International
Boundary and Water Commission, United States and Mexico, not in excess
of $300,000 for the initial cost of the work authorized in this Act, and not
to exceed $30,000 based on December 1975 prices, plus or minus such
amounts as may be justified by reason of ordinary fluctuations in operation
and maintenance costs involved therein, annually thereafter for necessary
maintenance. (78 Stat. 386; $ 7(b), Act of October 18, 1973, 87 Stat. 452;
$ 514(b), Act of August 17, 1977,91 Stat. 862; 22 U.S.C. $ 277d-28)

EXPLANATORYNOTES

1977 Amendment. Section 514(b) of the ing “$30,000”. The 1977 Act does not ap-
Act of August 17, 1977 (Public Law 95-105, pear herein.
91 Stat. 862) amended section 3 by inserting 1973 Amendment, Section 7@) of tbe Act
“based on December 1975 prices, plus or mi- of October 18, 1973 (Public Law 93-126, 87
nus such amounts as may be justified by rea- Stit. 452) amended section 3 by substituting
son of ordinary fluctuations in operation and “$30,000” for “$20,000”. The 1973 Act
maintenance costs involved therein,” follow- does not appear herein.
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INCREASED AUTHORIZATION, MISSOURI RIVER
BASIN PROJECT

Page 1755

EXPLANATORYNOTE

Supplementary Provision: Nonreimburs- souri River Basin Program requiring
able tists. The Act of October 29, 1971 amendatory authorization under the terms of
(Pubfic bw 92-149, 85 Stat. 416) provides this Act shall be nonreimbursable after Oc-
that costs of investigations and surveys of pm tober 29, 1971. The 1971 Act appears in Vol-
tential units or divisions of the Pick-Sloan Mi& ume IV in chronolo~cal order.

NOT= OF OPINIONS

1. Reautiorimtion recpdrement
The Act of August 14, 1964 (Public Law

No. 88-442) and subsequent acts increasing
the appropriation authorization for the Pick-
Sloan Missouri Basin Program require all
units of the Missouri River Basin project on
which construction had not begun prior to
1964 to be reauthorized by Congress. This
includes the Grass Rope Unit. Memorandum
of Acting Associate Solicitor McBride, June
15, 1981.

The limitation in the Acts of August 14,
1964 (78 Stat. 466) andJuly 19,1966 (80 Stat.

322) proscribing the use of appropriated
funds for the initiation of construction of any
unit of the Missouri River Basin project not
subsequently authorized, does not apply to
transmission lines necesq for marketing
power and energy from generating facilities
already completed or under construction.
Memorandum of Acting Solicitor Weinberg,
June 29, 1967, in re authority to construct
345-KV transmission Pme from Fort Thomp
son, South Dakota, to Grand Island, Ne-
braska.
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PACIFIC NORTHWEST POWER MARKETING

Pages 1760-1761

[Sec. 1. Definitions.]-As used in this Act—
(a) “Secretary” means the Secretary of Energy.
(b) “Pacific Northwest” means (1) the region consisting of the States of

Oregon and Washington, the State of Montana west of the Continental
Divide, and such portions of the States of Nevada, Utah, and Wyoming
within the Columbia drainage basin and of the State of Idaho as the Sec-
retary may determine to be within the marketing area of the Federal Co-
lumbia River power system, and (2) any contiguous areas, not in excess of
seventy-five airline miles from said region, which are a part of the service
area of a rural electric cooperative served by the Administrator on the
effective date of the Pacific Northwest Electric Power Planning and Con-
servation Act which has a distribution system from which it serves both
within and without said region.

* * * * *

(78Stat. 756; $ 302(a), Act of August 4, 1977,91 Stat. 578; $ 8(e), Act of
December 5, 1980, 94 Stat. 2729; 16 U.S.C. $ 837)

EXPLANATORYNOTES

1980 Amendment. Section 8(e) of the Act 7293). Also, section 302(a) of that Act (42
of December 5, 1980 (Public Law 96-501, 94 U.S.C. $ 7152(a)) provides for substitution of
Stat. 2729) amended subsection (b)(2) to read “Secretary of Energy” for “Secretary of the
as it appears in the text above. The 1980 Act Interior” in subsection (a). Extracts from the
appears in Volume IV in chronological order. 1977 Act appear in Volume IV in cbronolog-

Reorganization, Transfer of Fssnctions, ical order.
and Change of Name. The Federal Power Supplementary Provision: Extension to
Commission, referred to in subsection (g), was Resources Acquired under 1980 Ati. Section
terminated and its functions, personnel, prop- 9(c) of the Pacific Northwest Electric Power
erty, and appropriations authorimtions and Planning and Conservation Act (Act of De-
allocation transferred to the Secretary of En- cember 5, 1980, Public Law 96-501, 94 Stat.
ergy and the Federal Energy Regulatory 2730) extends the provisions of the 1964 Act
Commission by sections 301 (b), 401(a), to resources acquired under the 1980 Act and
402(a), 701, and 703 of the Department of defines the terms “surplus energy” and “sur-
Energy Organization Act of 1977 (Act of Au- plus peaking capacity” for that purpose. The
gust 4, 1977, Public Law 95-91,91 Stat. 577, 1980 Act appears in Volume IV in chrono-
582, 583, 605, and 606, 42 U.S. C. logical order.
$$ 7151(b), 7171(a), 7172(a), 7291, and

Page 1763

Sec. 8. [Restrictions on constmction of transmission lines and ar-
rangements for transmission capacity.]—No electric transmission lines or
related facilities shall be constructed by any Federal agency outside the
Pacific Northwest for the purpose of transmitting electric energy between
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the Pacific Northwest and Pacific Southwest, nor shall any arrangement for
transmission capacity be executed by any Federal agency for the purpose
of financing such lines and related facilities to be constructed by non-Federal
entities, except those lines and facilities recommended for Federal construc-
tion in the Report of the Secretary of the Interior submitted to Congress
on June 24, 1964, as supplemented on July 27, 1964, or as hereafter spe-
cifically authorized by Congress: Provided, That, except with respect to
electric transmission lines and related facilities for the purpose of trans-
mitting electric energy between the two regions above mentioned, nothing
herein shall be construed as expanding or diminishing in any way the present
authority of the Secretary of Energy to construct transmission lines to mar-
ket power and energy. (78 Stat. 758; $ 302(a), Act of August 4, 1977, 91
Stat. 578; 16 U.S.C. $ 837g)

EXPUNATORY NOTE

Change of Name. “Secretary of Energy” Law 95-91, 91 Stat. 578, 42 U.S. C.
was substituted for “Secretary of the Inte- $ 7152(a)). Extracts from the 1977 Act, in-
rior” in the proviso in section 8 pursuant to cludlng section 302(a), appear in Volume IV
section 302(a) of the Department of Mergy in chronological order.
Organization Act of August 4, 1977 (Public
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1766-1767

COMPENSATION FOR CANAL RIGHTS-OF-WAY

Pages 1766-1767

NOT= OF OPINIONS

RelationWp witi otier laws 2-5
Canal Ad of 1890 2
Uniform Rsdocation Asstince and Red

Property Acquisition Poticies Ad 3

2. Relationship with otier Iaws+anal Act
of 1890

The Act of September 2, 1964, which pro-
vides that, notwithstanding the Canal Act of
1890, the Secretary of the Interior shall pay
just compenmtion to the owners of land Men
for Reclamation project usc for ditches or ca-
nals whose construction was begun after Jan-
uary 1, 1961, dld not repeal the Canal act and
dld not in any way affect the Government’s
reservation of a rightof-way as set forth in
the Canal Act. United Statis v. 106.64 Ames of
Lad, 264 F. Supp. 199 (D. Neb. 1967).

No Fifth Amendment right to just com-
pensation arises when an e=ment is exer-
cised pursuant to the Canal Act of 1890. The
sole right to compensation in this instance
arises from the statutory authorization of sec-
tion 1 of the Act of October 4, 1966. As the
latter Act does not include a provision for in-
terest, no interest maybe assessed on that por-
tion of the verdict and judgment awarded for

the taking by the Bureau of Reclamation of
hnd subject to the Canal Act in connection
with the construction of the Ainsworth Canal.
Untid States v. 106.64 Acres of Lad, 264 F.
Supp. 199 (D. Neb. 1967).

3.—Uniform Relocation Assistance and
Red Property Acquisition Poficies Act

In acquiring rightwf-way under the Canal
Act, the Bureau of Reclamation must comply
with the provisions of the Uniform Relocation
tilstance and Real Property Acquisition Pol-
icies Act of 1970 as the latter Act expressly

applies to all real prope~y acquisitions ass-
ciated with Federal and Federally-assisted
programs and projects. Even though the
Canal Act refers only to reservations of rights-
of-ways, Congress has recognized that such re-
servations constitute an acquisition of land by
enacting the Acts of September 2, 1964 and
October 4, 1966, providing for the payment
of just compensation for hnd taken under the
Canal Act for projects initiated after January
1, 1961. Memorandum of Associate Solicitor
Morthhnd to CommNloner of Rccbmation,
July 15, 1971.

S354



September 2, 1964

1769-1770

DIXIE PROJECT

Page 1768

[Sec. 1. Dixie project authorized.]—

* * * * *

EXPLANATORYNOTES

Codification Omiti The Act of Septem- orado River Basin Project Act of September
ber 2,1964 (Public hw 85-565,78 Stat. 848), 30, 1968 (Public Law 90-537, 82 Stat. 893)
authorizing the Dixie Project, originally was reauthorized construction of the Dixie Proj-
codified at 43 U.S.C. $$ 616aa to 616hh but ect and provided for its integration with and
was omit ted from the 1976 and subsequent participation in the Lower Colorado River
Wltions of the U.S. Code as having fimited Basin Development Fund. The 1968 Act ap

applicability. pears in Volume IV in chronological order.
Reaufioriaation. Section 307 of the Col-

Pages 1769-1770

Sec. 8. [Appropriation.]-There is hereby authorized to be appropriated
for the construction of the Dixie project, the sum of $58,000,000 plus or
minus such amounts, if any, as may be justified by reason of ordinary fluc-
tuations in construction costs as indicated by engineering cost indexes ap
plicable to types of construction involved therein, and, in addition thereto,
such sums as may be required to operate and maintain said project. (78
Stit. 849; $307, Act of September 30, 1968, 82 Stat. 893)

EXPMNATORY NOTE

1%8 Amendment. Section 307 of the Col- the figure “$42,700,000” and inserting in
orado River Basin Projeet Aet of 1968 (Act lieu thereof the figure “$58,000,000”. The
of September 30, 1968, Pubfic Law 90-537, 1968 Act appears in Volume IV in chron~
82 S@t. 893) amended section 8 by deleting logical order.
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September 2, 1964

WILDLIFE MANAGEMENT, KLAMATH PROJECT

Pages 1771-1773

EXPLANATORYNOTE

Popular Name. This Act is sometimes re-
ferred to as the Kuchel Act.

NOTE OF OPINION

1. A&lnistration of Tule Lake determine which agency of the Department
The Act of September 2, 1964 does not shall have primary responsibility for its admin-

change or otherwise affect the administration istration. Memorandum of Deputy Solicitor
of Tule bke-Klamath Marsh. Authority re- Coulter to Regional Solicitors, Portland and
mains with the Secremry of the Interior to Sacramento, September 6, 1972.
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1774-1776

SAVERY-POT HOOK, BOSTWICK PARK, AND
FRUITLAND MESA PROJECTS

Pages 1774-1776

EXPLANATORYNOTE

Codification Omitid. The Act of Septem- Act, originally was codified at 43 U.S.C.
ber 2,1964 (Public Law 88-568,78 Stat. 852), $$ 616ii to 616mm but was omitted from the
authorizing the Savery-Pot Hook, Bostwick 1976 and subsequent edhions of the U.S,
Park and Fruitland Mew participating proj- Code as having limited applicability.
ects of the Colorado River Storage Project
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1781-1783

WILDERNESS ACT

Pages 1781-1783

SPECIAL PROVISIONS

(d) The following special provisions are hereby made:

* * * * *

(5)Commercial services may be performed within the wilderness areas
designated by this Act to the extent necessary for activities which are proper
for realizing the recreational or other wilderness purposes of the areas.

(6) Nothing in this Act shall constitute an express or implied claim or
denial on the part of the Federal Government as to exemption from State
water laws.

(7) Nothing in this Act shall be construed as affecting the jurisdiction or
responsibilities of the several States with respect to wildlife and fish in the
national forests. (78 Stit. 894; $ 4(b), Act of October 21, 1978, 92 Stat.
1650; 16 U.S.C. $ 1133)

EXPLANATORYNOTE

1978 AmendmenL Section 4(b) of the Act the Mmagement of the Boundary Waters
of October 21, 1978 (Public Law 95–495, 92 Canoe Area, and renumbering paragraphs
Stat. 1650) amended subsection (d) of section (6), (7), and (8) as(5), (6), and (7), respectively.
4 by deleting pamgraph (5), which dealt with The 1978 Act does not appear herein.
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-.2. [Establishment of fund-Designation of s~ified revenues to
fund-Proceeds from disposal of surplus property-Revenues from m~
torboat fuels taxes— Annual appropriations]-During the period ending
September 30, 1989, there shall be covered into the land and water con-
servation fund in the Treasury of the United States, which fund is hereby
established and is hereinafter referred to as the “fund”, the following rev-
enues and collections:

(a) All proceeds (except so much thereof as may be otherwise obligated;
credited, or paid under authority of those provisions of law set forth in
(section 485(b)-(e), title 40, United States Code, or the Independent Offices
Appropriation Act, 1963 (76 Stat. 725) or in any later appropriation Act)
hereafter received from any disposal of surplus real property and related
personal property under the Federal Property and Administrative Services
Act of 1949, as amended (40 U.S.C. 471 et seq.), notwithstanding any
provision of law that such proceeds shall be credited to miscellaneous re-
ceipts of the Treasury. Nothing in this Act shall affect existing laws or
regulations concerning disposal of real or personal surplus property to
schools, hospitals, and States and their political subdivisions.

@) The amounts provided for in section 201 of this Act.
(c)(1) In addition to the sum of the revenues and collections estimated

by the Secretary of the Interior to be covered into the fund pursuant to
this section, as amended, there are authorized to be appropriated annually
to the fund out of any money in the Treasury not otherwise appropriated
such amounts as are necessary to make the income of the fund not less than
$300,000,000 for fiscal year 1977, and $900,000,000 for fiscal year 1978
and for each fiscal year thereafter through September 30, 1989.

(2) To the extent that any such sums so appropriated are not sufficient
to make the total annual income of the fund equivalent to the amounts
provided in clause(1), an amount sufficient to cover the remainder thereof
shall be credited to the fund from revenues due and payable to the United
States for deposit in the Treasury as miscellaneous receipts under the Outer
Continental Shelf Lands Act, as amended (43 U.S.C. 1331 et seq.): Prtided,
That notwithstanding the provisions of section 3 of this Act, moneys covered
into the fund under this paragraph shall remain in the fund until appro-
priated by the Congress to carry out the purpose of this Act. (78 S@t. 897;
$11, Act of July 9, 1965,79 Stat. 218; $ l(a), 2, Act of July 15, 1968,82
Stat. 354, 355; $2, Act of July 7, 1970, 84 Stat. 410; Q 1, Act of October
22, 1970, 84 Stat. 1084; $ 2(7), Act of April 21, 1976, 90 Stat. 375;
$ 101(1), Act of September 28, 1976, 90 Stat. 1313; $ l(l), Act of June
10, 1977, 91 Stat. 210; 16 U.S.C. $ 4601-5)
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EXPMNATORY NOTES

1977 Amendment Section 1(1) of the Act
of June 10, 1977 (Public Law 95–42, 91 Stat.
210) amended paragraph (c)( 1) by substitut-
ing “and $900,000,000 for fiscal year 1978”
for “$600,000,000 for fiscal year 1978,
$750,000,000 for fiscal year 1979, and
$900,000,000 for fiscal year 1980”. The
1977 Act does not apper herein.

1976 Amendment. Section 101 (1) of the
Act of September 28, 1976 (Public Law 94–
422, 90 Stat. 1313) amended Section 2 by:
deleting from the first sentence “and during
such additional period as my be required to
repay any advances made pursuant to section
4@) of this Act,” after “September 30, 1989”;
deleting from paragraph (c)(1)
“$200,000,000 for each of the fiscal years
1968, 1969, and 1970, and not less than” fol-
lowing “income of the fund not less than” and
inserting provisions for appropriations au-
thorization for fiscal years 1977 through
1989; and substituting, in paragraph (c)(2),
“equivalent to the amounts” for “amount to
$200,000,000 or $300,000,000 for each of
such fiscal years as”. The 1976 Act does not

appear herein.
1976 Amendment. Section 2(7) of the Act

of April 21, 1976 (Public hw 94–273, 90
Stat. 375) amended section 2 by substituting
“September” for “June” in each placethath
appemed. The 1976 Act does not appear
herein.

1970 Amendment. Section 1 of the Act of
October 22, 1970 (Pubhc Law 91-485.84
Stit. 1084) amended paragraph (2)(c)(l) by
substituting “fiscal years 1968, 1969, and
1970, and not less than $300,000,000 for
each fiscal year thereafter through June 30,
lg8g” for “five fiscal years beginning July 1,
1968, and ending June 30, 1973”, and
amended paragraph (2)(c)(2) by inserting “or
$300,000,000” following “$200,000,000”
and “as provided in clause (1)” following’ ‘for
each of such fiscal years”. The 1970 Act does
not appear herein.

1970 Amendment. Section 2 of the Act of
July 7, 1970 (Public Law 91-308, 84 Stat.
41O) amended clause (a)@) by substituting
“not more than $10” for “not more than $7”.
TKIs amendment was effective only until De-
cember 31, 1971, the date on which section
1 of the 1970 Act directed that section 2(a)
be repealed in pertinent part. The 1970 Act
does not appear herein.

1968 Amendment. Section 1(a) of the Act
ofJuly 15, 1968 (Public Law 90–401, 82 Stat.

354) repealed all of subsection (2)(a) except
the fourth paragraph, redesignated that par-

a=ph aS section 10 Of the ~nd and Water
Conservation Fund Act, and redesignated for-
mer subsections (2)(b) and (2)(c) as (2)(a) and
(2)(b), respectively. Section l(d) of the 1968
Act, as amended by section 1 of the Act of
July 7, 1970, 84 Stat. 410, made the provi-
sions amending section 2 effective December
31, 1971, and stated that until that date, “rev-
enues derived from the subsection (a) that is
repealed by [Section 1(a) of the 1968 Act]
shall continue to be covered into the fund:’
Section 2 of the 1968 Act inserted a new sub-
section (2)(c). Section 5 of the 1968 Act con-
tained an unmodified provision that allowed
proceeds from certain types of conveyances
entered into by the Secretary of the Interior
to be credited to the hnd and Water Con-
servation Fund. The 1968 Act does not ap-
pear herein.

Supplementary Provision: Recreation
Fees Paid Into Fund Regar~ess of Source.
Section 1 of the Act of December 12, 1980
(Public Law 96-514, Stat. 2960) provides in
part that “Notwithstanding the provisions of
Pubhc Law 90–401, revenues from recreation
fee collections by Federal agencies shall here-
after be paid into the Land and Water Con-
servation Fund, to be available for any and all
purposes authorized by the Land and Water
Conservation Fund Act of 1965, as amended,
without regard to the source of such reve-
nues:’ This provision is codified at 16 U.S.C.
~ 4601-5a. Public Law 90-401 is the Act of
July 15, 1968, which amended the Land and
Water Conservation Fund Act as stated in the
preceding Explanatory Note. The 1980 Act
does not appear herein.

Supplementary Provision: Use of Royalty
Fees for “Golden Eagle Insignia?’ Section 3
of the Act of July 11, 1972 (Public Law 92–
347, 86 Stat. 461) provided that any use of
royalty fees collected for manufacture, repro-
duction, or use of the “Golden figle Insig-
nia,” the official symbol of Fedeml recreation
areas designated for recreation fee collection,
shall be covered into the Land and Water
Conservation Fund. The 1972 Act does not
appear herein.

Reference in the Text. The Independent
OffIces Appropriation Act of 1963 (Act of
October 3, 1962, Pubfic Law 87–741, 76 Stxt.
716) referred to in subsection (a) of the text,
provides for operating expenses, not other-
wise provided for, incident to the utilization
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and disposalof excessand surplusproperty. PropertyandAdministrativeServicesAct of
The 1962Act does not appearherein. 1949 (Act of June 30, 1949, 63 Stat.377).

Referencein tie Text.The Federal Prop- They outline procedures to follow when di>
erty and Administrative Services Act of 1949 posing of or transferring federal surplus prop-
(Act of June 30, 1949, 63 Stat. 377) referred erty. These provisions appear in Volume II at
to in subsection (a) of the text, provides in page 960.
section 203 for the disposition of surplus Referenee in the Text. The Outer Conti-
property. Extracts from section 203 appear in nental Shelf Lands Act (Act of August 7,
Volume 11 at page 958. 1953, 67 Stat. 462) referred to in subsection

Reference in the Text. Subsections (b) (c)of the text, outlines the methods for using
through (e) of section 485 of title 40 of the and protecting the resources of the United
U.S. Code, referred to in subsection (a) of the States’ off-shore land holdings. The 1953 Act
text, are parts of section 204 of the Federal does not appear herein.

NOTES OF OPINION

1. Disposition of recreation revenues
The clear import and intent of section 2(a)

of the Land and Water Conservation Fund
Act is that gross, and not net, revenues from
recreation user fees are to be covered into the
land and water conservation fund. Memoran-
dum of Associate Solicitor Hogan to Com-
missioner of Reclamation, February 28, 1967.

WItb regard to revenues derived from the
entrance, admission and other recreation user
fees and charges collected by the Forest Ser-
vice at areas administered by it for recreation,
the Act of March 4, 1907 (34 Stat. 1295),
which provides that Forest Service and na-
tional forest revenues shall be covered into
miscellaneous receipts in the Treasury, was
rendered ineffective by section 2(a) of the
Land and Water Conservation Fund Act and
remains ineffective after the amendment pro-
vided by section 11 of the Federal Water Proj-
ect Recreation Act. Memorandum of
Associate Solicitor Hogan to Commissioner of
Reclamation, February 28, 1967.

The Act of May 23, 1908, 16 U.S.C. $500,
which mandates that twenty five percent of
all revenues from each mtional forest be re-
turned to the Stite in which the forest is sit-
uated for the benefit of public schools and
public roads, is not affected by section 2(a) of
the Land and Water Conservation Fund Act
of 1965 when Reclamation land is transferred
to the Forest Service for administration pur-
suant to wction 7(c) of the Federal Water
Project Recreation Act. It is clear from the
language and the legislative history of the
Land and Water Conservation Fund Act that
section 2(a) of that Act was expressly intended
to exempt revenues, including recreation rev-
enues, already allocated under the 1908 Act
from being diverted into the conservation
fund. Memorandum of Associate Solicitor

Hogan to Commissioner of Reclamation, Feb-
ruary 28, 1967.

Where Reclamation project gazing and
farm land has been transferred to the admin-
istration of the Forest Service for recreation
purposes pursuant to section 7(c) of the Fed-
eral Water Project Recreation Act, whether
revenues generated by recreation use should
be credited to the project by subsection I of
the Fact Finders’ Act or diverted to the land
and water conservation fund depends upon
whether a liberal or restricted interpretation
is given to the preservation of existing con-
tract rights in section 2(a) of the Land and
Water Conservation Fund Act. However,
even under the liberal interpretation, the
amount of revenue which should be set aside
for meeting the contractual commitment
should be equivalent to what had been avail-
able when the land was under grazing or farm
lease, because to apply to the contract addi-
tional revenue generated by recreational de-
velopment undertaken with appropriated
funds would constitute, in our opinion, an un-
authorized gift of Fedeml property. Memo
randum of Associate Solicitor Hogan to
Commissioner of Reclamation, February 28,
1967.

When Reclamation land has been trans-
ferred to the Forest Service for administra-
tion pursuant to section 7(c) of the Federal
Water Project Recreation Act, the Act ofJuly
19, 1919 (41 Stat. 202) is superseded by sec-
tion 2(a) of the Land and Water Conservation
Fund Act so that all proceeds from entrance
and recreation user fees or charges collected
and received shall be covered into the land
and water conservation fund and not allo-
cated to the reclamation fund. Memorandum
of Associate Solicitor Hogan to Commissioner
of Reclamation, February 28, 1967.
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The legishtive history of section 2(a) of the
Land and Water Conservation Fund Act spe-
cifically states that revenues from the sale of
auto stickers or similar devices good for ad-
mission to recreation areas generally are to
be covered into the land and water conser-
vation fund and are not subject to the two
exceptions contained in section 2(a). Memo
randum of Associate Solicitor Hogan to Com-
missioner of Reclamation, February 28, 1967.

Revenues from the sale or rental of surplus
water under the Warren Act continue to be
credited to the projector division of the proj-
ect to which the construction cost has been
charged, as provided by subsection J of the

Fact Finders’ Act, and are not diverted to the
land and water conservation fund by section
2(a) of the Land and Water Conservation
Fund Act even though project binds have
been transferred to the administration of the
Forest Service for recreation purposes pur-
suant to section 7(c) of the Federal Water
Project Recreation Act. Revenues under sub
section J from the sale or rental of surplus
water, and revenues from entrance, admission
and recreation user fees under section 2(a) are
derived from totally different uses of differ-
ent forms of property. Memorandum of As-
sociate Solicitor Hogan to Commissioner of
Reclamation, February 28, 1967.

Page 1789

Sm. 4. (a) [Admission fees at designated areas-’’Golden Eagle Pass-
port” annual admission permit—SingIe visit fees—Fee-free travel
areas—” Golden Age Passport” annual entrance permit-Lifetime ad-
mission permit.]-Entrance or admission fees shall be charged only at
designated units of the National Park System administered by the Depart-
ment of the Interior and National R=reation Areas administered by the
Department of Agriculture. No admission fees of any kind shall be charged
or imposed for entrance into any other federally owned areas which are
operated and maintained by a Federal agency and used for outdoor rec-
reation purposes.

(1) For admission into any such designated area, an annual admission
permit (to be known as the Golden Eagle Passport) shall be available, for
a fee of not more than $10. The permittee and any person accompanying
him in a single, private, noncommercial vehicle, or alternatively, the per-
mittee and his spouse, children, and parents accompanying him where entry
to the area is by any means other than private, noncommercial vehicle, shall
be entided to general admission into any area desi~ted pursuant to this
subsection. The annual permit shall be valid during the calendar year for
which the annual fee is paid. The annual permit shall not authorize any
uses for which additional fees are charged pursuant to subsections (b) and
(c) of this section. The annual permit shall be nontransferable and the
unlawful use thereof shall be punishable in accordance with regulations
established pursuant to subsection (e) of this section. The annual permit
shall be available for purchase at any such designated area.

(2) Reasonable admission fees for a single visit at any designated area
shall be established by the administering Secretary for persons who choose
not to purchase the annual permit. A “single visit” means a more or less
continuous stay within a designated area. Payment of a single visit admission
fee shall authorize exits from and reentries to a single designated area for
a period of from one to fifteen days, such period to be defined for each
designated area by the administering Secretary based upon a determination
of the period of time reasonably and ordinarily necessary for such a single
visit.
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(3) No admission fee shall be charged for travel by private, non-com-
mercial vehicle over any national parkway or any road or highway estab-
lished as a part of the National Federal Aid System, as defined in section
101, title 23, United States Code, which is commonly used by the public
as a means of travel between two places either or both of which are outside
the area. Nor shall any fee be charged for travel by private, noncommercial
vehicle over any road or highway to any land in which such person has any
property right if such land is within any such designated area. In the Smoky
Mountains National Park, unless fees are charged for entrance into said
park on main highways and thoroughfares, fees shall not be charged for
entrance on other routes into said park or any part thereof.

(4) The Secretary of the Interior and the Secretary of Agriculture shall
esbblish procedures providing for the issuance of a lifetime admission per-
mit (to be known as the “Golden Age Passport”) to any citizen of, or person
domiciled in, the United States sixty-two years of age or older applying for
such permit. Such permit shall be nontransferable, shall be issued without
charge, and shall entitle the permittee and any person accompanying him
in a single, private, noncommercial vehicle, or alternatively, the permittee
and his spouse and children accompanying him where entry to the area is
by any means other than private, noncommercial vehicle, to general ad-
mission into any area designated pursuant to this subsection. No other free
permits shall be issued to any person: Prmided, That no fees of any kind
shall be collected from any persons who have a right of access for hunting
or fishing privileges under a specific provision of law or treaty or who are
engaged in the conduct of official Federal, State, or local Government
business and Prwided further, That for no more than three years after the
date of enactment of this Act, visitors to the United States will be granted
entrance, without charge, to any designated admission fee area upon pres-
entation of a valid passport.

(5) The Secretary of the Interior and the Secretary of Agriculture shll
establish procedures providing for the issuance of a lifetime admission per-
mit to any citizen of, or person domiciled in, the United States, if such
citizen or person applies for such permit, and is blind or permanently dis-
abled. Such procedures shall assure that such permit shall be issued only
to persons who have been medically determined to be blind or permanently
disabled for purposes of receiving benefits under Federal law as a result of
said blindness or permanent disability as determined by the Secretaries.
Such permit shall be nontransferable, shall be issued without charge, and
shall entitle the permittee and any person accompanying him in a single,
private, noncommercial vehicle, or alternatively, the permittee and his
spouse and children accompanying him where entry to the area is by any
means other than private, noncommercial vehicle, to general admission into
any area designated pursuant to this subsection.

b) [Coll=tion of rmreation use f-s —Campgrounds under jurisdiction
of Corps of Engin~rs— Redud fee for Golden Age Passport hold-
ers.]—Each Federal agency developing, administering, providing or fur-
nishing at Federal expense, specialized outdoor recreation sites, facilities,
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equipment, or services shall, in accordance with this subsection and sub-
section (d) of this section, provide for the collection of daily recreation use
fees at the place of use or any reasonably convenient location: Provided,

That in no event shall there be a charge by any such agency for the use,

either singly or in any combination, of drinking water, wayside exhibits,

roads, overlook sites, visitors’ centers, scenic drives, toilet facilities, picnic

tables, or boat ramps: Prmided, howaer, That a fee shall be charged for boat
launching facilities only where specialized facilities or services such as me-

chanical or hydraulic boat lifts or facilities are provided: And prmidedfurther,

That in no event shall there be a charge for the use of any campground

not having the following—tent or trailer spaces, drinking water, access road,

refuse containers, toilet facilities, personal collection of the fee by an em-

ployee or agent of the Federal agency operating the facility, reasonable

visitor protection, and simple devices for containing a campfire (where

campfires are permitted). At each lake or reservoir under the jurisdiction
of the Corps of Engineers, United States Army, where camping is permitted,

such agency shall provide at least one primitive campground, containing

designated campsites, sanitary facilities, and vehicular access, where no

charge shall be imposed. Any Golden Age Passport permittee, or permittee

under paragraph (5) of subsection (a) of this section, shall be entitled upon

presentation of such permit to utilize such special recreation facilities at a

rate of 50 per centum of the established use fee.

(c) [S~id recreation permits.]-Special recreation permits for uses
such as group activities, recreation events, motorized recreation vehicles,

and other specialized recreation uses may be issued in accordance with

procedures and at fees established by the agency involved.

(d) [Agenties to set fees —Criteria.]-All fees established pursuant to

this section shall be fair and equitable, taking into consideration the direct

and indirect cost to the government, the benefits to the recipient, the public
policy or interest served, the comparable recreation fees charged by non-

Federal public agencies, the economic and administrative feasibility of fee

collection and other pertinent factors.

Clear notice that a fee has been established pursuant to this section shall

be prominently posted at each area and at appropriate locations therein

and shall be included in publications distributed at such areas. It is the
intent of this part that comparable fees should be charged by the several

Federal agencies for comparable services and facilities.

(e) [Agencies may prewribe rules and re~lations—Enforcement pow-

ers —penalties for violations.]-In accordance with the provisions of this

section, the heads of appropriate departments and agencies may prescribe
rules and regulations for areas under their administration for the collection

of any fee established pursuant to this section. Persons authorized by the
heads of such Federal agencies to enforce any such rules or regulations

issued under this subsection may, within areas under the administration or

authority of such agency head and with or, if the offense is committed in
his presence, without a warrant, arrest any person who violates such rules

and regulations. Any person so arrested may be tried and sentenced by the
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United States magistrate specifically designated for tht purpose by the
court by which he was appointed, in the same manner and subject to the
same conditions as provided for in title 18, United States Code, section
3401, subsections (b), (c), (d), and (e), as amended. Any violations of the
rules and regulations issued under this subsection shall be punishable by a
fine of not more than $100.

(f) [Disposition of fees —Contracts tith public or private entities for
visitor reservation services.]-Except as otherwise provided by law or as
may be required by lawful contracts entered into prior to September 3,
1964, providing that revenues collected at particular Federal areas shall be
credited to specific purposes, all fees which are collected by any Federal
agency shall be covered into a special account in the Treasury of the United
Swtes to be administered in conjunction with, but separate from, the rev-
enues in the Land and Water Conservation Fund: Prwided, That the head

of any Federal agency, under such terms and conditions as he deems ap-

propriate, may contract with any public or private entity to provide visitor
reservation services; and any such contract may provide that the contractor

shall be permitted to deduct a commission to be fixed by the agency head

from the amount charged the public for providing such services and to

remit the net proceeds therefrom to the contracting agency. Revenues in

the special account shall be available for appropriation, without prejudice

to appropriations from other sources for the same purposes, for any au-
thorized outdoor recreation function of the agency by which the fees were
collected: Provided, howmer, That not more than forty per centum of the
amount so credited may be appropriated during the five fiscal years fol-
lowing the enactment of this Act for the enhancement of the fee collection
system established by this section, including the promotion and enforcement
thereof.

(g) [Federal hunting or fisfing licenses or fees not authorized-state
rights, authorities and permits with respect to fish and wildlife and rev-
enue sharing unaffected.]-Nothing in this Act shall authorize Federal
hunting or fishing licenses or fees or charges for commercial or other ac-
tivities not related to recreation, nor shall it affect any rights or authority
of the States with respect to fish and wildlife, nor shall it repeal or modify
any provision of law that permits States or political subdivisions to share in
the revenues from Federal lands or any provision of law that provides that
any fees or charges collected at particular Federal areas shall be u;ed for
or credited to specific purposes or special funds as authorized by that pro-
vision of law.

(h) [Annual reports to Congress.]-Periodic reports indicating the num-
ber and location of fee collection areas, the number and location of potential
fee collection areas, capacity and visitation information, the fees collected,
and other pertinent data, shall be coordinated and compiled by the Bureau
of Outdoor Recreation and transmitted to the Committees on Interior and
Insular Affairs of the United States House of Representatives and United
States Senate. Such reports, which shall be transmitted no later than March
31 annually, shall include any recommendations which the Bureau may have
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with respect to improving this aspect of the land and water conservation

fund program. (As added by $ 2, Act of July 11, 1972, 86 Stit. 459;
amended, $$ 1, 2, Act of August 1, 1973, 87 Stat. 178, 179; $ l(b)–~), Act
of June 7, 1974, 88 Stat 192–194; $ 9, Act of September 8, 1980, 94 Stat.
1135; 16 U.S.C. $ 4601-6a.)

EXPLANATORYNOTES

1980 Amendment. Section 9 of the Act of
September 8, 1980 (Pubfic Law 96-344, 94
Smt. 1133) amended section 4 by substituting
the present text of the second sentence of sub-
section (a)(2) for the former tex~ adding par-
awph (5) to subsection (a) and inserting in
the last sentence of subsection (b) “, or per-
mittee under paragraph (5) of subsection (a)
of this section,” after “Golden Age Passport
permitted”. The 1980 Act does not appear
herein.

1974 Amendments. Section 1(a) of the Act
of June 7, 1974 (Public Law 93-303, 88 Stat.
192) amended the heading of section 4 by
deleting “SPECIAL RECREATION”. Sec-
tion 1(b) of the Act amended subsection (a)
by inserting into the second sentence “which
are operated and main~ined by a Federal
agency” following “Fedemlly owned areas”.
Section 1(c) of the Act amended paragraph
(a)(l) by: in the second sentence, substituting
“The permittee” for “Any person purchasing
the annual permit”; inserting “or alte~a-
tively, the permittee and hls spouse, children,
and parents accompanying him where entry
to the area is by any means other than private,
noncommercial vehicle” following “single,
private, noncommercial vehicle”; and delet-
ing all that follows “pursuant to this subsec-
tion”. Section 1(c) of the 1974 Act alsm
inserted immediately thereafter two sen-
tences reading “the annual permit shall be
valid during the calendar year for which the
annual fee is paid. The annual permit shall
not authorize any uses for which additional
fees are, charged pursuant to subsections (b)
and (c) of this section.”; in the former third
sentence, substituted “(e)’ for “(d~’; in the
former fourth sentence, deleted all that fol-
lows’ ‘purchase” and substituted therefor “at
any such designated area”; and deleted the
former fifth sentence, which read “The Sec-
retary of the Interior shall transfer to the
Postal Service from the receipts thereof such
funds as are adequate for the reimbursement
of the cost of the service so provided.” Section
1(d) amended subsection (a)(2) by deleting, in
the first sentence, “or who enter such an area

by means other than by private, noncommer-
cial vehicle.”.

Section l(e) of the 1974 Acc amended the
first sentence of subsection (a)(4) by substi-
tuting “a lifetime admission” for “an annual
entrance” and “citizen of, or person domi-
ciled in, the United States” for “person”;
amended the second sentence of paragraph
(a)(4) by substituting “permittee and any per-
son accompanying him” for “bearer and any
person accompanying the bearer”; inserted
“, or, alternatively, the permittee and his
spouse and children accompanying him where
entry to the area is by any manner other than
by private, noncommercial vehicle” following
“in a single, noncommercial vehicle”; substi-
tuted “general admission” for “entry”; and
deleted “admission fee” preceding “area”.

Section 1(O of the 1974 Act amended the
first sentence of subsection (b) by inserting
“, at Federal expense:’ preceding “special-
ize’ and “outdoor recreation” preceding
“sites, facilities, equipment, or services”; de
leting “related to outdoor recreation” and in-
serting “, in accordance with this subsection
and subsection (d) of this section” following,
“shall”; substituting “tiny” for “special”;
and substituting “at tie place of use or any
reasonably convenient location” for “for the
use of sites, facilities, equipment, or services
furnished at Federal expense” immediately
prior to the first proviso. The first sentence
of subsection @) was further amended by: in-
serting the present language of the first prov-
iso, which formerly stated, “provided, that in
no event shall there be a charge for the day
use or recreational use of those facilities or
combination of those facilities or areas which
virtually all visitors might reasombly be ex-
pected to utilize, such as, but not limited to,
picnic areas, boat ramps where no mechanical
or hydraulic equipment is provided, drinking
water, wayside exhlbhs, roads, trails, overlook
sites, visitors’ centers, scenic drives, and toilet
facihties~’; inserting the present further prov-
iso> deleting the former second sentence and
inserting sentences referring to hkes and res-
ervoirs under the jurisdiction of the Corps of
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Engineers and to Colden Age Passport per-
mitters, respectively; and deleting para~ph
(b)(1), which bad stated, “Wily use fees for
overnight occupancy within areas specially de-
veloped for such use shall be determined on
the basis of the value of the capiti improve-
ments offered, the cost of the services fur-
nished, and other pertinent factors. Any
person bearing a valid Golden Age Passport
issued pursuant to paragraph (4) of subsection
(a) of this section shall be entitled upon pres-
entation of such permit to utilize such special
recreation facilities at a rate of fifty per cen-
tum of the established daily use fee.” Section
1(g) of the 1974 Act redesignated former sub
section O)(2) as subsection “(c) RECREA-
TION PERMITS—”, and redesignated
subsequent subsections accordingly.

Section 1(h) of the 1974 Act amended the
second sentence of subsection (d) by substi-
tuting “a” for “an admission fee or special
recreation use” and inserting “pursuant to
this section” following “has been estab-
lished:’.

Section 10) of tie 1974 Act amended the
first sentence of subsection (e) by substituting
“fee established pursuant to this section” for
“entrance fee and/or special recreation use
fee, as the case may be:’.

Section 1~) of the 1974 Act amended the
first sentence of subsection (~ by inserting
“which are” following “all fees” and “by any
Federal agency” preceding “shall be COV-
ered”, and by adding the proviso.

The 1974 Act does not appear herein.
1973 Amendment. Section 1 of the Act of

August 1, 1973 (Public Law 93-81, 87 Stat.
178) amended subsection (b) by inserting a
first proviso clause in the first sentence and a
second sentence, which provided, “No fee
may be charged for access to or use of any
campground not having the following—flush
restrooms, showers reamnably avaibble, ac-
cess and circulatory roads, mnitary disposal
stations reasonably available, visitor protec-
tion control, designated tent or trailer spaces,
refuse containers and pomble water.” Section
2 of the Act amended subsection (a)(2) by add-
ing a second sentence providing “A ‘single

visit’ means that length of time a visitor re-
mains within the exterior boundary of a de+
ignated fee area be@nning from the day he
first enters the area until he leaves, except tkt
on the same day such admission fee is paid,
the visitor may leave and reenter without the
payment of an additional admission fee to the
same area:’ The 1973 Act does not appear
herein.

1972 Amendment. Section 2 of the Act of
July 11, 1972 (Public Law 92-347, 86 Stat.
459) added a new section 4. The 1972 Act
does not appear herein.

Supplementary Provision. Section 402 of
the Act of October 12, 1979 (Public hw 96-
87, 93 Stat. 666), as amended by section
202(3)(a) of the Act of December 2, 1980
(Pubfic Law 96-487,94 Stat. 2382), provides
that: “Notwithstanding any other provision of
bw, the Secretary of the Interior shall not
charge any entrance or admission fee in excess
of the amounts which were in effect as of Jan-
uary 1, 1979, or charge said fees at any unit
of the National Park System where such fees
were not in effect as of this date, nor shall the
Secretary charge after the date of enactment
of this section, user fees for transportation
services and facihties in Denali National Park,
Alaska:’ Neither the 1979 nor the 1980 Act

aPPars here~. This provision is codified at
16 U.S.C. 4601-6b.

Reference in the TexL Section 101 of title
23 of the United States Code, referred to in
subsection (a~3) of the text, defines the na-
tional Federal-aid Klghway system to include
any one of the Federal-aid highway systems
described in 23 U.S.C. $103. These systems
include the Federal-aid primary system, the
Federal-aid urban system, the Federal-aid sec-
ondary system, and the Interstate System.
These provisons do not appear herein.

Reference in the Text. Subsections (b)
through (e) of section 3401 of title 18 of the
U.S. Code, referred to in subsection (e) of the
text, outline the procedure for trial on mis-
demeanor charges by a United States Msg.
istrate. These provisions do not appear
herein.

Page 1789

See. 5. [Speeial account— Purposes for which appropriations avail-
able.]—There shall be submitted with the annual budget of the United
Stites a comprehensive statement of estimated requirements during the
ensuing fiscal year for appropriations from the fund. Not less than 40 per
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centum of such appropriations shall be available for Federal purposes. Those
appropriations from the fund up to and including $600,000,000 in fiscal
year 1978 and up to and including $750,000,000 in fiscal year 1979 shall
continue to be allocated in accordance with this section. There shall be
credited to a special account within the fund $300,000,000 in fiscal year
1978 and $150,000,000 in fiscal year 1979 from the amounts authorized
by section 2 of this Act. Amounts credited to this account shall remain in
the account until appropriated. Appropriations from the special account
shall be available only with respect to areas existing and authorizations
enacted prior to the convening of the Ninety-fifth Congress, for acquisition
of lands, waters, or interests in lands or waters within the exterior bound-
aries, as aforesaid, of—

(1) the national park system;
(2) national scenic trails;
(3) the national wilderness preservation system;
(4) federally administered components of the National Wild and Scenic

Rivers System; and
(5) national recreation areas administered by the Secretary of Agri-

culture (Formerly $ 4, 78 Stat 900; $ 3, Act of July 15, 1968, 82 Stat.
355; redesignated as ~ 5 by ~ 2, Act of July 11, 1972, 86 Smt. 459; 5
3(4), Act of April 21, 1976, 90 Stat. 376; $ 101(2), Act of September
28, 1976, 90 Stat. 1314; $ 1(2), Act of June 10, 1977, 91 Stat. 210; 16
U.S.C. $ 4601-7)

EXPLANATORYNOTES

1977 Amendment. Section 1(2) of the Act of shall be available for Federal purposes.”; de-
June 10, 1977 (Public Law 95-42, 91 Stat. Ieting subsection @); and striking out the sub
210) amended section 5 by adding the third section (a) heading in the remaining text. The
and subsequent sentences relating to a special 1976 Act does not appear herein.
account in tbe Land and Water Conservation 1972 Amendment. Section 2 of the Act of
Fund. The 1977 Act does not appear herein. July 11, 1972 (Public Law 92-347, 86 Stat.

1976 Amendment. Section 101(2) of the 459) renumbered former section 4 m section
Act of September 28, 1976 (Public Law 94- 5. The 1972 Act does not appear herein.
422, 90 Stat. 1314) amended section 5 by: 1968 Amendment. Section 3 of the Act of
deleting “AUTHORIZATION FOR AD- July 15, 1968 (Public hw 90–401, 82 Stat.
VANCE APPROPRIATIONS” from the 354) amended the first sentence of subsection
heading deleting the second sentence of sub- (b) by substituting “until the end of fiscal year
section (a) and substituting therefor “Not less 1969” for “for a total of eight years”. The
than 40 per centum of such appropriations 1968 Act does not appear herein.

Pages 1789-1792

Sec. 6. [Financial assistance to States.]—(a) [Secretary of Interior au-
thorized to make payments to States to carry out purposes of Act.]—The
Secretary of the Interior (hereinafter referred to as the “Secretary”) is
authorized to provide financial assistance to the States from moneys avail-
able for State purposes. Payments may be made to the States by the Secremry
as hereafter provided, subject to such terms and conditions as he considers
appropriate and in the public interest to carry out the purposes of this Act,
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for outdoor recreation: (1) planning, (2) acquisition of land, waters, or

interests in land or waters, or (3) development.
@) [Apportionment among States —Finality of administrative deter-

mination—Formula—Notification— Reapportionment of unobligated
amounta.]-Sums appropriated and available for State purposes for each
fiscal year shall be apportioned among the several States by the Secretary,
whose determination shall be final, in accordance with the following for-
mula:

(1) Forty per centum of the first $225,000,000; thirty per centum of
the next $275,000,000; and twenty per centum of all additional appro-
priations shall be apportioned equally among the several States; and

(2) At any time, the remaining appropriation shall be apportioned on
the basis of need to individual States by the Secretary in such amounts
as in his judgment will best accomplish the purposes of this Act. The
determination of need shall include among other things a consideration
of the proportion which the population of each State bears to the total

population of the United States and of the use of outdoor recreation
resources of individual States by persons from outside the S~te as well

as a consideration of the Federal resources and programs in the particular

States.

(3) The totil allocation to an individual State under paragraphs (1) and

(2) of this subsection shall not exceed 10 per centum of the total amount

allocated to the several States in any one year.

(4) The Secretary shall notify each State of its apportionments; and the

amounts thereof shall be available thereafter for payment to such State

for planning, acquisition, or development projects as hereafter pre-

scribed. Any amount of any apportionment that has not been paid or

obligated by the Secretary during the fiscal year in which such notification

is given and for two fiscal years thereafter shall be reapportioned by the

Secretary in accordance with paragraph (2) of this subsection, without

regard to the 10 per centum limitation to an individual State specified

in this subsection,

(5) For the purposes of paragraph (1) of this subsection, the District
of Columbia, Puerto Rico, the Virgin Islands, Guam, American Samoa,

and the commonwealth of the Northern Mariana Islands (when such

islands achieve Commonwealth status) shall be treated collectively as one

State, and shall receive shares of such apportionment in proportion to

their populations. The above listed areas shall be treated as States for all

other purposes of this title.
(c) [Matching requirements.]—Payments to any State shall cover not

more than 50 per centum of the cost of planning, acquisition, or devel-

opment projects that are under~ken by the State. The remaining share of

the cost shall be borne by the State in a manner and with such funds or

services as shall be satisfactory to the Secretary. No payment may be made

to any State for or on account of any cost or obligation incurred or any
service rendered prior to September 3, 1964.
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(d) [Comprehensive statewide recreation plan required prior to finan-

cial assistanc+Requirements— Correlation with other State, regional

and local plans.]— A comprehensive statewide outdoor recreation plan

shall be required prior to the consideration by the Secretary of financial

assistance for acquisition or development projects. The plan shall be ade-

quate if, in the judgment of the Secretary, it encompasses and will promote
the purposes of this Act: Prwided, That no plan shall be approved unless
the Governor of the respective State certifies that ample opportunity for
public participation in plan development and revision has been accorded.
The Secretary shall develop, in consultation with others, criteria for public

participation, which criteria shall constitute the basis for the certification

by the Governor. The plan shall contain—

(1) the name of the State agency that will have authority to represent

and act for the State in dealing with the Secretary for purposes of this
Act;

(2) an evaluation of the demand for and supply of outdoor recreation
resources and facilities in the State;

(3) a program for the implementation of the plan; and
(4) other necessary information, as maybe determined by the Secretary.

The plan shall take into account relevant Federal resources and programs

and shall be correlated so far as practicable with other State, regional, and

local plans, Where there exists or is in preparation for any particular State

a comprehensive plan financed in part with funds supplied by the Housing

and Home Finance Agency, any statewide outdoor recreation plan prepared

for purposes of this Act shall be based upon the same population, growth,

and other pertinent factors as are used in formulating the Housing and

Home Finance Agency financed plans.

The Secretary may provide financial assistance to any State for projects

for the preparation of a comprehensive statewide outdoor recreation plan

when such plan is not otherwise available or for the maintenance of such

plan.

(e) [Assistance from Fmd for land and water acquisition and recreation
facility development.]—In addition to assistance for planning projects, the

Secretary may provide financial assistance to any State for the following

types of projects or combinations thereof if they are in accordance with the

State comprehensive plan:

(1) For the acquisition of land, waters, or interests in land or waters
(other than land, waters, or interests in land or waters acquired from the

United States for less than fair market value), but not including incidental

costs relating to acquisition.
Whenever a State provides that the owner of a single-family residence

may, at his option, elect to retiin a right of use and occupancy for not

less than six months from the date of acquisition of such residence and

such owner elects to retain such a right, such owner shall be deemed to
have waived any benefits under sections 203, 204, 205, and 206 of the

Uniform Relocation Assistance and Real Property Acquisition Policies

Act of 1970 (84 Stat. 1894) and for the purposes of those sections such
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owner shall not be considered a displaced person as defined in section
101(6) of that Act.

(2) For development of basic outdoor recreation facilities to serve the
general public, including the development of Federal lands under lease
to States for terms of twenty-five years or more: Prtided, That no assis-
tance shall be available under this part to enclose or shelter facilities
normally used for outdoor recreation activities, but the Secretary may
permit local funding, and after September 28, 1976, not to exceed 10
per centum of the total amount allocated to a State in any one year to

be used for sheltered facilities for swimming pools and ice skating rinks
in areas where the Secretary determines that the severity of climatic

conditions and the increased public use thereby made possible justifies
the construction of such facilities.
(f) [Requirements and conditions for projeet approval—Progress pay-

ments— Payments to Governors or State officials-State transfer of
funds to public agencies— Conversion of property to other rises-Reports
to Seeretary-Evaluation by States—Discrimination prohlblti.]-( 1)
Payments may be made to States by the Secretary only for those planning,
acquisition, or development projects that are approved by him. No payment
may be made by the Secretary for or on account of any project with respect
to which financial assismnce has been given or promised under any other
Federal program or activity, and no financial assistance maybe given under
any other Federal program or activity for or on account of any project with

respect to which such assistance has been given or promised under this Act.

The Secretary may make payments from time to time in keeping with the

rate of progress toward the satisfactory completion of individual projects:
Prmided, That the approval of all projects and all payments, or any com-

mitments relating thereto, shall be withheld until the Secretary receives
appropriate written assurance from the State that the State has the ability
and intention to finance its share of the cost of the particular project, and
to operate and maintain by acceptable standards, at State expense, the

particular properties or facilities acquired or developed for public outdoor
recreation use.

(2) Payments for all projects shall be made by the Secretary to the Gov-
ernor of the State or to a State official or agency designated by the Governor
or by State law having authority and responsibility to accept and to admin-
ister funds paid hereunder for approved projects. If consistent with an

approved project, funds may be transferred by the State to a political sub-
division or other appropriate public agency.

(3) No property acquired or developed with assistance under this section
shall, without the approval of the Secretary, be converted to other than
public outdoor recreation uses. The Secretary shall approve such conversion
only if he finds it to be in accord with the then existing comprehensive
statewide outdoor recreation plan and only upon such conditions as he

deems necessary to assure the substitution of other recreation properties
of at least equal fair market value and of reasonably equivalent usefulness
and location.
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(4) No payment shall be made to any State until the State has agreed to

(1) provide such reports to the Secretary, in such form and containing such

information, as may be reasonably necessary to enable the Secretary to

perform his duties under this Act, and (2) provide such fiscal control and

fund accounting procedures as maybe necessary to assure proper disburse-

ment and accounting for Federal funds paid to the State under this Act.

(5) Each recipient of assistance under this Act shall keep such records as

the Secretary shall prescribe, including records which fully disclose the

amount and the disposition by such recipient of the proceeds of such as-

sistance, the total cost of the project or undertaking in connection with

which such assistance is given or used, and the amount and nature of that

portion of the cost of the projector undertaking supplied by other sources,

and such other records as will facilitate an effective audit.

(6) The Secretary, and the Comptroller General of the United States, or

any of their duly authorized representatives, shall have access for the pur-

pose of audit and examination to any books, documents, papers, and records
of the recipient that are pertinent to assistance received under this Act.

(7) Each State shall evaluate its grant programs annually under guidelines

set forth by the Secretary and shall transmit, so as to be received by the

Secretary no later than December 31, such evaluation to the Secretary,

together with a list of all projects funded during that fiscal year, includlng,

but not limited to, a description of each project, the amount of Federal

funds employed in such project, the source of other funds, and the estimated

cost of completion of the project. Such evaluation and the publication of

same shall be eligible for funding on a 50-50 matching basis. The results

of the evaluation shall be annually reported on a fiscal year basis to the

Bureau of Outdoor Recreation, which agency shall forward a summary of

such reports to the Committees on Interior and Insular Affairs of the United

States Congress by no later than March 1 of each year. Such report to the

committees shall also include an analysis of the accomplishments of the fund

for the period reported, and may also include recommendations as to future

improvements for the operation of the Land and Water Conservation Fund

program.

(8) With respect to property acquired or developed with assistance from

the fund, discrimination on the basis of residence, including preferential
reservation or membership systems, is prohibited except to the extent that

reasonable differences in admission and other fees may be maintained on

the basis of residence.

(g) [President authorized to issue regulations to assure consistency and
coordination tith other Federal programs.]-in order to assure consist-

ency in policies and actions under this Act with other related Federal pro-

grams and activities (including those conducted pursuant to title VII of the

Housing Act of 1961 (42 U.S.C. 1500 et seq.) and section 701 of the Hous-
ing Act of 1954 (40 U.S.C. 461)) and to assure coordination of the planning,

acquisition, and development assistance to States under this section with

other related Federal programs and activities, the President may issue such

regulations with respect thereto as he deems desirable and such assistance
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may be provided only in accordance with such regulations. (Formerly $5,
78 Stat. 900; redesi~ated as $6 by $2, Act ofJuly 11, 1972,86 Stat. 459;
$2, Act of June 7, 1974,88 Stat, 194; $ 101(3) Act of September 28,1976,
90 Stat. 1314; $606, Act of November 10, 1978,92 Stat. 3519; 16 U.S.C.
$ 4601-8)

EXPLANATORYNOTES

1978 Amendment. Section 606(a) of the priate paragraph numbers to previously ex-
Act of November 10, 1978 (Pubhc Law 95- isting paragraphs, deleting “of the Interior”
625,92 Stat. 3519) also known as the National following “Secretary” in paragraphs (5) and
Parks and Recreation Act of 1978, amended (6), and inserting pamgraphs (7) and (8). The
subsection (O(7) by inserting in the first sen- 1976 Act does not appear herein,
tence thereof ‘‘, so as to be received by the 1974 Amendment. Section 2 of the Act of
Secretary no bter than December 31;’ after June 7, 1974 (Public Law 93-303, 88 Stat.
“transmit”. Section 606(b) of the 1978 Act 194) amended subsection (e)(l) by adding the
amended the third sentence of subsection final sentence. The 1974 Act does not appear
(O(7) by insertingat the end thereof “by no herein.
later than March 1 of each year:’. The 1978 1972 Amendment. Section 2 of the Act of
Act does not appear herein. July 11, 1972 (Public Law 92-347, 86 Stit.

1976 Amendment. Section 101(3) of the 459) renumbered former section 5 as section
Act of September 28, 1976 (Public Law 94– 6. The 1972 Act does not appear herein.
422, 90 Stat. 1314) amended section 6 by Reference in tie Text. Sections 4601(6)
deleting from subsection (b) former para- and 4623 through 4626 of title 42 of the U.S.
graphs (l) and (2), and the three sentences Code, referred to in subsection (e) of the text,
subsequent thereto, and substituting therefor are part of the Uniform Relocation Assistance
present paragraphs (1) through (5); inwrting Program and cover repbcemerst housing for
in subsection (d) the proviso to the second homeowners and tenants, relocation assis-
sentence and the third sentence; inserting in tauce advisory services, and bst resort hous-
subsection (e)(2) “of basic outdoor recreation ing replacement. These provisions are part of
facilities to serve the general public” follow- the Act of January 2, 1971 (Pubhc Law 91–
ing “For development” and inserting the 646, 84 Stat. 1894), extracts from which ap-
proviso; and inserting in subsection (~ appr~ pear in Volume IV in chronological order.

NOTE OF OPINION

1. Concurrent funding under Federal separate projects for which the non-Federal
Water Project Recreation Act portion of the cost will be met locally, because

The construction of a boat ramp and tie two sources of Federal funding cannot be
launching facility at Keswick Reservoir, under applied in such a way that they overlap. Mem-
the provisions of the Land and Water Con- orandum of Associate Solicitor Meyer to As-
servation Fund Act, does not prohibit the sociate Solicitor, Reclamation and Power,
funding of otier features by the Federal March 8, 1968 in re proposed recreation man-
Water Project Recreation Act so long as the agement a~eement with Sbsta County.
respective developments are clearly defined,

Pages 1793-1794

Sec. 7. [Allocation of land and water consenation fund moneys for
Federal purposes.]—

(a) [Allowable purposes and subpurposes-Acquisition of land and
waters and interests tierein —Offset for specified capital costs.]—Mon-
eys appropriated from the fund for Federal purposes shall, unless otherwise
alloted in the appropriation Act making them available, be allotted by the
President to the following purposes and subpurposes:

(1) For the acquisition of land, waters, or interests in land or waters as
follows:

S373



September 3, 1964

1793-1794 LAND AND WATER CONSERVATION FUND—SEC. 7(a)

National Park System; Recreatim Areas—Within the exterior boundaries
of areas of the National Park System now or hereafter authorized or
established and of areas now or hereafter authorized to be administered
by the Secretary of the Interior for outdoor recreation purposes.

Natwnal Forest System—In holdlngs within (a) wilderness areas of the
National Forest System, and (b) other areas of national forests as the
boundaries of those forests exist on the effective date of this Act, or
purchase units approved by the National Forest Reservation Commission
subsequent to the date of this Act, all of which other areas are primarily
of value for outdoor recreation purposes: Prmided, That lands outside

of but adjacent to an existing national forest boundary, not to exceed

three thousand acres in the case of any one forest, which would comprise

an integral part of a forest recreational management area may also be

acquired with moneys appropriated from this fund: Provided further, That
except for areas specifically authorized by Act of Congress, not more than
15 per centum of the acreage added to the National Forest System pur-
suant to this section shall be west of the 100th meridian.

National Wildltfe Re&ge Sytem—Acquisition for (a) endangered species
and threatened species authorized under section 5(a) of the Endangered
Species Act of 1973; (b) areas authorized by section 2 of the Act of
September 28, 1962, as amended (16 U. S.C., 460k-l); (c) national wildlife
refuge areas under section 7(a)(5) of the Fish and Wildlife Act of 1956
(16 U.S.C. 742f(5)) [sic] except migratory waterfowl areas which are au-
thorized to be acquired by the Migratory Bird Conservation Act of 1929,
as amended (16 U.S.C. 715-7 15s); (d) any areas authorized for the Na-
tional Wildlife Refuge System by specific Acts.
(2) For payment into miscellaneous receipts of the Treasury as a partial

offset for those capital costs, if any, of Federal water development projects
hereafter authorized to be constructed by or pursuant to an Act of Congress
which are allocated to public recreation and the enhancement of fish and
wildlife values and financed through appropriations to water resource agen-
cies.

(3) Appropriations allotted for the acquisition of land, waters, or interests
in land or waters as set forth under the headings “National Park System;
Recreation Areas” and “National Forest System” in paragraph (1) of this
subsection shall be available therefor notwithstanding any statutory ceiling
on such appropriations contained in any other provision of law enacted
prior to the convening of the Ninety-fifth Congress or, in the case of national
recreation areas, prior to the convening of the Ninety-sixth Congress; ex-
cept that for any such area expenditures may not exceed a statutory ceiling
during any one fiscal year by 10 per centum of such ceiling or $1,000,000,
whichever is greater. The Secretary of the Interior shall, prior to the ex-
penditure of funds which would cause a statutory ceiling to be exceeded
by $1,000,000 or more, and with respect to each expenditure of $1,000,000
or more in excess of such a ceiling, provide written notice of such proposed
expenditure not less than thirty calendar days in advance to the Committee
on Interior and Insular Affairs of the House of Representatives and the
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Committee on Energy and Natural Resources of the Senate.
@) [Restrictions on acquisitions.]—Appropriations from the fund pur-

suant to this section shall not be used for acquisition unless such acquisition
is otherwise authorized by law: Provided, hwever, That appropriations from
the fund may be used for preacquisition work in instances where authori-
zation is imminent and where substantial monetary savings could be real-
ized.

(c) [Wretary of the Interior authorized to make minor bounda~
changes— Restrictions— Donations. ]-Whenever the Secretary of the In-
terior determines that to do so will contribute to, and is necessary for, the
proper preservation, protection, interpretation, or management of an area
of the national park system, he may, following timely notice in writing to
the Committee on Interior and Insular Affairs of the House of Represen-
tatives and to the Committee on Energy and Natural Resources of the
Senate of his intention to do so, and by publication of a revised boundary
map or other description in the Federal Register, (i) make minor revisions
of the boundary of the area, and moneys appropriated from the fund shall
be available for acquisition of any lands, waters, and interests therein added
to the area by such boundary revision subject to such stitutory limitations,
if any, on methods of acquisition and appropriations thereof as may be
specifically applicable to such area: Provided, hwever, That such authority
shall apply only to those boundaries established subsequent to January 1,
1965; and (ii) acquire by donation, purchase with donated funds, transfer
from any other Federal agency, or exchange, lands, waters, or interests
therein adjacent to such area, except that in exercising his authority under
this clause (ii) the Secretary may not alienate property administered as part
of the national park system in order to acquire lands by exchange, the
Secretary may not acquire property without the consent of the owner, and
the Secretary may acquire property owned by a State or political subdivision
thereof only by donation. Prior to making a determination under this sub
section, the Secretary shall consult with the duly elected governing body
of the county, city, town, or other jurisdiction or jurisdictions having pri-
mary taxing authority over the land or interest to be acquired as to the
impacts of such proposed action, and he shall also take such steps as he may
deem appropriate to advance local public awareness of the proposed action.
Lands, waters, and interests therein acquired in accordance with this sub-
section shall be administered as part of the area to which they are added,
subject to the laws and regulations applicable thereto. (Formerly $6, 78
Stat. 903; $ 1(6), Act of July 15, 1968, 82 Stat. 355; redesignated as $7
by $2, Act of July 11, 1972, 86 Stat. 459; $ 13(c), Act of December 28,
1973, 87 Stat. 902; $ 101(4), Act of September 28, 1976, 90 Stat. 1317;
$ 1(3)-(5), Act of June 10, 1977, 91 Sat. 210, 211; $2, Act of March 10,
1980, 94 Stat. 81; 16 U.S.C. $ 4601-9.)

EXPmNATORY NOTM

1980 Amendment. Section 2 of the Act of 81) amended section 7 by inserting in sub-
March 10, 1980 (Public Law 96-203,94 Stat. section (a)(3) “or, in the case of national rec-
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reation areas, prior to the convening of the
Ninety-sixth Congress” after “Ninety-fifth
Congress” and substituting in subsection (c)
“aPply Only to those boundaries established
subsequent to January 1, 1965” for “expire
ten years from the date of enactment of the
authorizing legislation establishing such
boundaries;”. The 1980 Act does not appear
herein.

1977 Amendment. Section 1(3) of the Act
ofJune 10, 1977 (Pubhc Law 95-42, 91 S~t.
210) amended section 7 by adding paragraph
(3) to subsection (a). Section 1(4) of the Act
added the proviso relating to preacquisition
work to subsection (b). Section 101(5) of the
Act added subsection (c). The 1977 Act does
not appear herein.

1976 AmendmenL Section 101(3) of the
Act of September 28, 1976 (Public Law 94–
422, 90 Stit. 1317) amended subsection (a)
by: inserting in the second subparagraph
“, or purchase units approved by the National
Forest Reservation Commission subsequent
to the date of this Act, all oF’ following “the
effective date of this Act”; substituting’ ‘three
thousand’ for “five hundred’ in the first
proviso and inserting “except for areas sp~
cifically authorized by Act of Congress” pre-
ceding “not more than 15 per centum” in the
further provis~ and deleting the third and
fourth subparagraphs of paragraph (1) and
inserting therefor a third subparagraph
headed “NATIONAL WILDLIFE REFUGE
SYSTEM—”. The 1976 Act does not appear
herein.

1973 Amendment. Section 13(c) of the Act
of December 28, 1973 (Public Law 93-205,
87 Stat. 903), commonly known as the En-
dangered Species Act of 1973, amended the
third subparagraph of subsection (a)(l) by
substituting “ENDANGERED SPECIES
AND THREATENED SPECIES – for lands,
water, and interests therein, the acquisition of
which is authorized under Section 5(a) of the

Page

Endangered Species Act of 1973, needed for
the purpose of conserving endangered or
threatened species of fish or wildlife or
plants.” for the former text. Extracts from the
1973 Act, including section 13, appear in Vol-
ume IV in chronological order.

1972 Amendment. Section 2 of the Act of
July 11, 1972 (Pubfic Law 92-347, 86 Stat.
459) renumbered former section 6 as section
7.

1968 Amendment. Section 1(c) of the Act
ofJuly 15, 1968 (Pubfic Law 90–401, 82 Stat.
354) amended subsection (a) by striking out
the words “in substantially the same propor-
tion as the number of visitor-days in areas and
projects hereinafter described for which ad-
mission fees are charged under Section 2 of
this Act:’ Section 1(d) of the 1968 Act pro-
vided that this amendment would be effective
March 31, 1970. The 1968 Act does not ap-
pear herein.

Reference and Error in tie Text. Section
7(a)(5) of the Fish and Wildlife Act of 1956
(Act of August 8, 1956, 70 Stat. 1123) orig-
inally was codified at 16 U.S.C. $ 742f(a)(5),
not $ 742f(5) as stated in subsection (a)(1) of
the text. Section 4 of the Fish and Wildlife
Improvement Act of 1978 (Act of November
8, 1978, Public Law 95-616, 92 S@t. 31 12)
incorporated the provisions of paragraph
7(a)(5) of the 1956 Act into para~ph 7(a)(4)
of that Act, so the land acquisition authority
is now codified at 16 U.S,C. $ 742f(a)(4). The
1956 Act does not appear herein. Extracts
from the 1978 Act, not including section 4,
appear in Volume IV in chronolo#cal order.

Reference in tie Text. The Migratory Bird
Conservation Act of 1929 (Act of February
18, 1929, 45 Stit. 1222) referred to in sub-
section (a) of the text, provides for the man-
agement of migratory birds and their
environment. The 1929 Act does not appear
herein.

1794

Sm. 8.[Moneys in fund not available for publicity purposes—Excep-
tions.]—Moneys derived from the sources listed in section 2 of this Act

shall not be available for publicity purposes: Prmided, hmmer, That in each
case where significant acquisition or development is initiated, appropriate
standardized temporary signing shall be located on or near the affected
site, to the extent feasible, so as to indicate the action taken is a product
of funding made available through the Land and Water Conservation Fund.
Such signing may indicate the per centum and dollar amounts financed by
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Federal and non-Federal funds, and that the source of the funding includes
moneys derived from Outer Continental Shelf receipts. The Secretary shall
prescribe standards and guidelines for the usage of such signing to assure
consistency of design and application. (Formerly $ 7, 78 Stat. 903; redesig-
nated as $8 by $2, Act of July 11, 1972, 86 Stat. 459; $ 101(5), Act of
September 28, 1976, 90 Stat. 1318; 16 U.S.C. $ 4601-10.)

EXPLANATORYNOTES

1976 Amendment. Section 101 (5) of the 1972 Amendment. Section 2 of the Act of
Act of September 28, 1976 (Public Law 94– July 11, 1972 (Public Law 92-347, 86 Smt.
422,90 S@t. 1318) amended section 8 by add- 459) renumbered former section 7 as section
ing the proviso relating to temporary signing. 8. The 1972 Act does not appear herein.
The 1976 Act does not appear herein.

Sec. 9. [Spending limit on acquisition of properties within areas spec-
ified in section 7(a)(l) —Contracting authority. ]—Not to exceed
$30,000,000 of the money authorized to be appropriated from the fund
by section 3 of this Act may be obligated by contract during each fiscal
year for the acquisition of lands, waters, or interests therein within areas
specified in section 7(a)(1) of this Act. Any such contract may be executed
by the head of the department concerned, within limitations prescribed by
the Secretary of the Interior. Any such contract so entered into shall be
deemed a contractual obligation of the United States and shall be liquidated
with money appropriated from the fund specifically for liquidation of such
contract obligation. No contract may be entered into for the acquisition of
property pursuant to this section unless such acquisition is otherwise au-
thorized by Federal law. (Formerly $8 as added by $4, Act of July 15,
1968, 82 Stat. 355; ~ 3, Act of July 7, 1970, 84 Stat. 410; redesignated as
~ 9 by ~ 2, Act of July 11, 1972, 86 Stat. 459; ~ 3, Act of June 7, 1974,
88 Stat. 194; 16 U.S.C. $ 4601-10a.)

EXPLANATORYNOTES

1974 Amendment. Section 3 of the Act of 1970 Amendment. Section 3 of the Act of
June 7, 1974 (Public Law 93-303, 88 Stat. July 7, 1970 (Public Law 91-308, 84 Stat,
194) amended the first sentence of section 9 410) amended section 8 by substituting “fiscal
by substituting “7(a)(l)” for “6(a)(l)”. The year” for “of fiscal years 1969 and 1970”.
1974 Act does not appear herein. The 1970 Act does not appear herein.

1972 Amendment. Section 2 of the Act of 1968 Amendment. Section 4 of the Act of
July 11, 1972 (Public Law 92-347, 86 Smt.
459) renumbered former section 8 as section

July 15, 1968 (Public Law 90-401, 82 Stat.
354) added section 8 to the Act. The 1968

9. The 1972 Act does not appear herein. Act does not appear herein.

Sec. 10. [Authority to contract for options to acquire areas authorized
for inclusion in national park system. ]—The Secretary of the Interior

may enter into contracts for options to acquire lands, waters, or interests
therein within the exterior boundaries of any area the acquisition of which
is authorized by law for inclusion in the national park system. The minimum
period of any such option shall be two years, and any sums expended for
the purchase thereof shall be credited to the purchase price of said area.
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Not to exceed $500,000 of the sum authorized to be appropriated from
the fund by section 3 of this Act may be expended by the Secretary in any
one fiscal year for such options. (Formerly $9 as added by $4, Act of July
15, 1968, 82 Stat. 355; redesignated as $10 by $2, Act of July 11, 1972,
86 Stat. 459; 16 U.S.C. $ 460/-lOb)

EXPLANATORYNOTES

1972 Amendment Section 2 of the Act of 1968 Amendment. Section 4 of the Act of
July 11, 1972 (Pubfic Law 92-347, 86 Stat. Ju1y 15, 1968 (Pubfic Law 90-401, 82 Stat.
459) renumbered former section 9 as section 354) added section 9 of the Act. The 1968
10. The 1972 Act does not appear herein. Act does not appear herein.

Sec. 11. [Repeal of provisions prohibiting or restricting collection of
recreation user fees or charges— Exception.]—All provisions of law that
prohibit the collection of entrance, admission, or other recreation user fees
or charges authorized by this Act or that restrict the expenditure of funds
if such fees or charges are collected are hereby repealed: Prmided, That no
provision of any law or treaty which extends to any person or class of persons
a right of free access to the shoreline of any reservoir or other body of
water, or to hunting and fishing along or on such shoreline, shall be affected
by this repealer. (Formerly $10 as added by $ l(a), Act of July 15, 1968,
82 Stit. 354; redesignated as $11 by $2, Act of July 11 1972, 86 Stat.
459; 16 U.S.C. $ 4601-1OC.)

EXPLANATORYNOTES

1972 Amendment. Section 2 of the Act of 354) redesi~ated the fourth para~ph of
July 11, 1972 (Public Law 92-347, 86 Stat. former subsection 2(a) as section 10. Section
459) renumbered former section 10 as section 1(d) of the 1968 Act provided that the re-
11. The 1972 Act dms not appear herein. desi~tion would be effective March 31,

1968 AmendntenL Section 1(a) of the Act 1970. The 1968 Act does not appear herein.
ofJuly 15, 1968 (Public Law 90–401, 82 Sat.

Sec. 12. [Secretary to submit reports to Congress on urban recreation
needs-Consultation tith affected cities, counties and States. ]-Within
one year of September 28, 1976, the Secretary is authorized and directed
to submit to the Committees on Interior and Insular Affairs of the Senate
and House of Representatives a comprehensive review and report on the
needs, problems, and opportunities associated with urban recreation in
highly populated regions, including the resources potentially available for
meeting such needs. The report shall include site specific analyses and al-
ternatives, in a selection of geographic environments representative of the
Nation as a whole, including, but not limited to, information on needs, local
capabilities for action, major site opportunities, trends, and a full range of
options and alternatives as to possible solutions and courses of action de-
signed to preserve remaining open space, ameliorate recreational deficiency,
and enhance recreational opportunity for urban populations, together with
an analysis of the capability of the Federal Government to provide urban-
oriented environmental education programs ~ncluding, but not limited to,
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cultural programs in the arts and crafts) within such options. The Secretary
shall consult with, and request the views of, the affected cities, counties,
and States on the alternatives and courses of action identified. (Added by
$ 101(6), Act of September 28,1976,90 Stat. 1318; 16 U.S.C. $ 4601-10d.)

EXPLANATORYNOTE

1976 Amendment. Section 101 (6) of the 422, 90 Smt. 1318) added section 12 to the
Act of September 28, 1976 (Public Law 94- Act, The, 1976 Act does not appear herein.

Sw. 201. [Transfers to and from land and water conse~ation fund.]—
(a) [Motorboat fiel taxes— Set aside in land and water conservation

fund.]-There shall be set aside in the land and water conservation fund
in the Treasury of the United States provided for in title I of this Act the
amounts specified in section 209(f)(5) of the Highway Revenue Act of 1956
(relating to special motor fuels and gasoline used in motorboats).

b) [Refund of gasoline taxes for certain nonhighway purposes.]—
There shall be paid from time to time from the land and water conservation
fund into the general fund of the Treasury amounts estimated by the Sec-
retary of the Treasury as equivalent to—

(1) the amounts paid before October 1, 1989, under section 6421 of
the Internal Revenue Code of 1954 (relating to amounts paid in respect
of gasoline used for certain nonhighway purpo%s or by local transit sys-
tems) with respect to gasoline used after December 31, 1964, in motor-
boats, on the basis of claims filed for periods ending before October 1,
1988; and

(2) 80 percent of the floor stocks refunds made before October 1,1989,
under section 641 (a)(2) of such Code with respect to gasoline to be used
in motorboats. (78 Stat. 904; $ 302, Act of December 31, 1970, 84 Stat.
1743; $ 3(4), Act of April 21, 1976, 90 Stat. 376; $302, Act of May 5,
1976, 90 Stat. 456; $ 503(b), Act of November 6, 1978, 92 Stat. 2757;
$ 531(c), Act of January 6, 1983,96 Stat. 2191; 16 U.S.C. $ 4601-11.)

EXPLANATORYNOTES

1983 Amendment. Section 531 (c) of the of May 5, 1976 (Public Law 94-280, 90 Sat.
Act of January 6, 1983 (Public Law 97-424, 456), also known as the Federal-Aid Highway
96 Stat. 2191) amended section 201 by sub Act of 1976, amended section 201 by substi-
stituting “1989” for “1985” wherever it ap tuting in subsection @) “1979” for “1977”
peared. The 1983 Act does not appear herein. wherever it appeared and” 1980” for” 1978”

1978 Amendment. Section 503(b) of the wherever it appeared. The 1976 Act does not
Act of November 6, 1978 (Public bw 95- appear herein.
599,92 Smt. 2757), also known as the Surface 1970 A~dment. Section 302 of the Act
Transportation Assistance Act of 1978, of December 31, 1970 (Public Law 91-605,
amended section 201 by substituting in sub 84 Snt. 1713), also known as the Federal-Aid
section @) “1984” for “ 1979” wherever it Highway Act of 1970, amended section 201

~ppared ~d “1985” for “1980” wherever by substituting in subsection @) “1977” for
It appeared. The 1978 Act does not appear “ 1972” wherever it appeared and “1978” for
herein. “ 1973” wherever it appeared. The 1970 Act

1976 Amen-h Section 302 of the Act does not appear herein.
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LOWER TETON DIVISION, TETON BASIN PROJECT

Page 1796

[See. 1. Lower Teton Division, Teton Basin Projeet, Id*o.]—

* * * * *

EXPLANATORYNOTE

Codification Omitted. The Act of Septem- at 43 U.S.C. $$ 616nn to 616rr but was omit-
ber 7,1964 (Public Law 88-583,78 Stat. 925), ted from the 1976 and subsequent editions of
authorizing the Lower Teton Division of the the U.S. Code as having hmited applicability.
Teton Basin Project, originally was codified

NOT= OF OPINIONS

NEPA compliance 1-5
Adecpzacy of environmental impact

statement 1-3
Alternatives 1
Cost-benefit atzdysis 2
scope 3

Llablfity for flood damages 6

1. Adequacy of environmental impact state
ment—Altematives

Sections 102(2)(C) and 102(2)(D) of the Na-
tional Environmental Policy Act, which re-
quire that an environmental impact statement
present altertitive courses of action, were de-
signed to assure that such alternatives are ex-
plored in the initial decisionmaking process
and to provide an opportunity to those re-
moved from that process also to evaluate
those alternatives. But the range of alterna-
tives considered need not extend beyond
those reasonably related to the purposes of
the project. Consequently, where it has been
established that the primary purposes of the
first phase of the Teton Dam Project (au-
thorized by the Act of September 7, 1964)
were to prevent flooding and provide irriga-
tion water and the secondary purposes were
to provide hydroelectric power and recrea-
tional benefits, the environmental impact
statement satisfied the requirements of the
Act by considering the alternatives of(1) no
development whatever, (2) ground water
pumping to obtiin irrigation water, and (3)
levees to control flooding in the Lower Teton
Valley, as well as other less reasonably related
alternatives, all of which were rejected. Trout
Unlimited u. Morton, 509 F.2d 1276 (9th Cir.
1974).

2.4ost-bettefit analysis
The environmental impact statement for

the first phase of the Teton Dam Project (au-
thorized by the Act of September 7, 1964)
adequately evaluated the full range of alter-
natives reasonably related to project purposes
without conducting a formal and mathemat-
ically expressed cost-benefit amlysis. Because
there is sufficient disagreement about how en-
vironmental amenities should be valued to
permit any value so assigned to be challenged
on the grounds of its subjectivity, in most, if
not all, projects, the ultimate decision to pre
teed with the project is not strictly a mathe-
matical determination. Moreover, the first
phase of the Teton Dam Project has already,
independency, undergone a cost-benefit anal-
ysis because of its status as a Reclamation proj-
ect. Trout Unlimited ZLMorton, 509 F.2d 1276
(9th Cir. 1974).

3.—scope
In preparing the environmental impact

statement for the first phase of the Teton
Dam Project (authorized by the Act of Sep-
tember 7, 1964), the Bureau of Reclamation
was not required to discuss the environmental
impact of the second phase (the facilities iden-
tified in section 4(c) of the Act), even though
it has been held that a project must be covered
in a single statement where it is composed of
a series of interrelated steps wherein the ini-
tial project depends on subsequent phases and
together all phases constitute an integrated
plan. Here the first phase is substantially in-
dependent of the second as Congress clearly
intended that the first phase of this project
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would be constructed without regard to
whether the Secretary ever submits a finding
of “feasibility” with regard to the second
phase. Trout Unlimited v. Morton, 509 F.2d
1276 (9th Cir. 1974).

The environmental impact statement for
the first phase of Teton Dam Project (au-
thorized by the Act of September 7, 1964)
was not inadequate becauw it lacked a dis-
cussion of the environmental impact of the
development of docks, second homes and cor-
responding structures and facilities as well as
an analysis of the land uw pattern changes
that could result from the project. Second
home development and its consequences in
connection with thw project are only remote
possibilities. An environmental impact state-
ment is required only to include a reasonably
thorough discussion of the significant aspects
of the probable environmental consequences
and need not consider remote and highly
speculative consequences. Trout Unlimited V.
Morton, 509 F.2d 1276 (9th Cir, 1974).

6. Liability for flood damages
Although section 3(O of the Teton Dam

Disaster Assistance Act of 1976 permits an
insurer to exercise “any right of action against
the United States to which it maybe entitled
under any laws for payments made to
[insureds] . . . “, an action by insurance com-
panies under the Federal Tort Claims Act to
recover more than $7,000,000 in claims paid
to insureds because of the Teton Dam collapse
is barred by 33 U.S.C. $ 702c, wtiich snain-
tains the absolute defense of sovereign im-
munity for flood damages related to flood
control projects. Although flood control is
not an express purpose of the Teton Basin
Project, it is clear from the legislative history
that the project was actually intended, at least
in part, to control floodlng. Also, the Teton
Dam Disaster was a “flood’ within the mean-
ing of $ 702c. Aetna Insurance Co. u. United
States, 628 F.2d 1201 (9th Cir. 1980), cert.
denied, 450 U.S. 1025 (1981).

Page 1797

Sec. 4. [Autiority to amend water users’ contracts—Conditions prec-
dent to constmction.]—

* * * * *

(c) Repealed. (78 Stat. 926; Act of October 19, 1980,94 Stat. 2239)

EXPLANATORYNOTE

1980 Amendment. Section 108(d) of the ing subsection (c). Section 108(d) appears as
Act of October 19, 1980 (Public Law 9&470, an extract from the 1980 Act in Volume IV
94 Stat. 2239) amended Section 4 by repeal- in chronological order.
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* * * * *

See. 2. [Ac~isition of lands —Certain lands freed from withdrawal.]—
Within the area which lies within the boundaries of the park, the Secretary
of the Interior is authorized to acquire lands and interests in lands by such
means as he may deem to be in the public interest. The Secretary may
accept title to any non-Federal property within the park, including State-
owned school sections and riverbed lands, and in exchange there for he may
convey to the grantor of such property any federally owned property under
his jurisdiction within the State of Utah, notwithstanding any other pro-
vision of law. The properties so exchanged shall be of the same classification,
as near as may be, and shall be of approximately equal value, and the
Secretary shall take the administrative action to complete transfer on any
lands in a proper application by the State of Utah on or before the expiration
of one hundred twenty days following the date of enactment of this “Act or
any amendment thereto: Prwided, That the Secretary may accept cash from,
or pay cash to, the grantor in such an exchange in order to equalize the
values of the properties exchanged. Federal property located within the
boundaries of the park may, with the concurrence of the agency having
custody thereof, be transferred to the administrative jurisdiction of the
Secretary of the Interior, without consideration, for use by him in carrying
out the purposes of this Act. Any lands within the boundaries of the park
which are subject to Bureau of Reclamation or Federal Power Commission
withdrawals are hereby freed and exonerated from any such withdrawal
and shall, on the date of emctment of this Act, become a part of the
Cartyonlands National Park subject to no qualifications except those im-
posed by this Act or any amendment thereto. (78 Stat. 937; $ 1(6), Act of
November 12, 1971, 85 Stat. 421; 16 U.S.C. $ 271a)

* * * * *

EXPLANATORYNOTES

1971Amendment. Section l(b) of the Act thereto” following “enactment of this Act” in
of November 12, 1971 (Pubhc bw 92–154, the third sentence; and inserting “or any
85 Sat. 421) amended section 2 by deleting amendment thereto” following “imposed by
“described in section 1 hereof or” from the this Act” in the fifth sentence. The 1971 Act
first sentence; inwrting “or any amendment does not appear herein.
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WATERSHED CONTROL WORKS, RIO GRANDE
CANALIZATION PROJECT

Pages 1805-1806

[A@mments for watershed control worh.]—

* * * * *

There is hereby authorized to be appropriated not in excess of $50,000
per annum for contributions to maintenance authorized by this Act. (78
Stat. 956; $ 7(6), Act of October 18, 1973, 87 Stat. 452; 22 U.S.C. $ 277d-
29)

EXPLANATORYNOTE

1973 Amendment. Section 7(c) of the Act propriations authorization for authorized
of October 18, 1973 (Public Law 93-126, 87 maintenance. The 1973 Act does not appear
S@t. 452) amended the 1964 Act by substi- herein.
tuting “$50,000” for “$23,000” in the ap

S383



September 18, 1964

1802

CROOKED RIVER PROJECT EXTENSION

Page 1802

EXPLANATORYNOTE

Codification Omittd. The Act of Septem- U.S.C. $$ 615f-615j-i, but was omitted from
ber 18, 1964 (Pubtic Law 88-598, 78 Smt. the 1976 and subsequent edhions of the U,S.
954), authorizing the Crooked River Project Code as having limited applicability.
Extension, originally was codified at 43

.
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WHITESTONE COULEE UNIT, CHIEF JOSEPH DAM PROJECT

Pages 1803-1804

EXPLANATORYNOTE

Codification Omiti. The Act of Septem- ified at 43 U.S.C. $$ 616ss to 616vv-5 but WS
ber 18, 1964 (Pubhc Law 88-599, 78 Stat. omitted from the 1976 and subsequent edi-
955), authorizing the Whitestone Coulee Unit tions of the U.S. Code as having limited ap-
of the Okanogan-Similkameen Division of the pficabifity.
ChiefJoseph Dam Project, originally was cod-
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Page 1809

DUTIES OF THE COMMISSION

Sec. 4. (a) The Commission shall (i) study existing statutes and regulations
governing the retention, management and disposition of the public lands;
(ii) review the policies and practices of the Federal agencies charged with
administrative jurisdiction over such lands insofar as such policies and prac-
tices relate to the retention, management, and disposition of those lands;
(iii) compile data necessary to understand and determine the various de-
mands on the public lands which now exist and which are likely to exist
within the foreseeable future; and (iv) recommend such modifications in
existing laws, regulations, policies, and practices as will, in the judgment of
the commission, best serve to carry out the policy set forth in section 1 of
this Act.

(b) The Commission shall, not later than June 30, 1970, submit to the
President and the Congress its final report. It shall cease to exist six months
after submission of said report or on December 31, 1970, whichever is
earlier. All records and papers of the Commission shall thereupon be de-
livered to the Administrator of General Services for deposit in the Archives
of the United States. (78 Stat. 893; $$ 1(l), 1(2), Act of December 18, 1967,
81 Stat. 660)

EXPLANATORYNOTE

1967 Amendment. Section l(l) of the Act “December 31, 1970” for ‘~une 30, 1969”.
of December 18, 1967 (Pubhc hw 90–213, The 1967 Act does not appear herein. For
81 Stat. 660) amended section (4) by substi- Iegislative history of the 1967 Act, see S. Rept.
tuting in subsection (b) ‘~une 30, 1970” for No. 820 and H.R. Rept. No. 561 on H.R.
“December 31, 1968”; section 1(2) oftbe Act 12121.
also amended subsection (b) by substituting

Pages 1810-1811

POWERS OF THE COMMISSION

See. 8. (a) The Commission or, on authorization of the Commission, any
committee of two or more members, at least one of whom shall be of each
mjor political party, may, for the purpose of carrying out the provisions
of this Act, hold such hearings, take testimony or receive evidence under
oath, and sit and act at such times and places as the Commission or such
authorized committee may deem advisable. The member of the Commission
presiding at any such hearing is authorized to administer the oath to wit-
nesses. Subpenas for the attendance and testimony of witnesses or the pro-
duction of written or other matter may be issued only on the authority of
the Commission and shall be served by anyone designated by the Chairman
of the Commission.
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The Commission shall not issue any subpena for the attendance and tes-
timony of witnesses or for the production of written or other matters which
would require the presence of the parties subpenaed at a hearing to be held
outside of the State wherein the witness is found or resides or transacts
business.

A witness may submit material on a confidential basis for the use of the
Commission and, if so submitted, the Commission shall not -ke the ma-
terial public. The provisions of sections 102-104, inclusive, of the Revised
Statutes (2 U.S.C. 192-194) shall apply in case of any failure of any witness
to comply with any subpena or testimony when summoned under this sec-
tion.

* * * * *

(78Stat. 984; $1(4), Act of December 18, 1967,81 Stat. 660)

EXPLANATORYNOTE

1967 Amendment. Section 1(4) of the Act ~ thorized to administer the oath to witnesses.”
of December 18, 1967 (Public hw 90-213, The 1967 Act does not appear herein. For
81 Stat. 660) amended section 8 by inserting legislative Klstory of the 1967 Act, see S. Rept.
in subsection (a) “tie member of the Com- No. 820 and H.R. Rept. No. 561 on H.R.
mission presiding at any such hearing is au- 12121.

Pages 1811-1812

APPROPRIATIONS, EXPENSES, AND PERSONNEL

S=. 9. (a) There are hereby authorized to be appropriated such sums,
but not more than $7,390,000, as may be necessary to carry out the pro-
visions of this subchapter and such moneys as may be appropriated shall be
available to the Commission until expended.

* * * * *

(78 Stat. 985; $ 1(3), Act of December 18, 1967, 81 Stat. 660)

EXPLANATORYNOTE

1967 Amendment. Section 1(3) of the Act “$4,000,000”. The 1967 Act does not appear
of December 18, 1967 (Pubfic Law 90–213, herein. For legislative history of the 1967 Act,
81 Sat. 660) amended section 9 by substitut- see S. Rept. No. 820 and H.R. Rept. No. 561
ing in subsection (a) “$7,390,000” for on H.R. 12121.
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LAKE MEAD NATIONAL RECREATION AREA

Page 1815

Sec. 6. [Governing re~lations— Penalties for violations.]—Such na-
tional recreation area shall continue to be administered in accordance with
regulations heretofore issued by the Secretary of the Interior relating to
such areas, and the Secretary may revise such regulations or issue new
regulations to carry out the purposes of this Act. In his administration and
regulation of the area, the Secretary shall exercise authority, subject to the
provisions and limitations of this Act, comparable to his general adminis-
trative authority relating to areas of the national park system.

Any person who violates a rule or regulation issued pursuant to this Act
shall be guilty of a misdemeanor, and may be punished by a fine of not
more than $500, or by imprisonment not exceeding six months, or by both
such fine and imprisonment. (78 Stat. 1040; $ 10(a)(4), Act of August 18,
1970, Public Law 91–383, as added by $2, Act of October 7, 1976, 90
Stat. 1941; 16 U.S.C. $ 460n-5)

EXPLANATORYNOTE

1976 Amendment Section 10(a)(4) of the amp! relatingtothe arrest powers of the
Act of August 18, 1970 (Public Law 91-383), superintendent, caretakers, officers, or rang-
as added by section 2 of the Act of October ers of the bke Mead National Recreation
7, 1976 (Public Law 94-458, 90 Stat. 1941), Area. The 1970 and 1976 Acts do not appear
amended section 6 by deleting the second par- herein.

Page 1816

%. 10. [Appropriation.]—There are hereby authorized to be appro-
priated not more than $7,100,000 for the acquisition of land and interests
in land pursuant to section 2 of this Act. (78 Stat. 1041; $ 101(12), Act of
October 26, 1974, 88 Stat. 1445; 16 U.S.C. $ 460n-9)

EXPLANATORYNOTE

1974 Amendment. Section 101 (12) of the tuting “$7,100,000” for “1,200,000”. The
Act of October 26, 1974 (Public Law 93-477, 1974 Act does not appear herein.
88 Stit. 1445) amended section 10 by substi-
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FEDERAL WATER PROJECT RECREATION ACT

Page 1820

[S=. 1. Congressional plicy.]—

* * * * *

NOTES OF OPINIONS

Projects, eli@bilityof 1
RelationsW1p witiotier laws 2

1. Proj~, eli@blfityof
Inclusion of a golf course and tennis courts

intheproposed recreation plan to be madea
part of the feasibility report on the Chlkasha
Project, Ransas-Oklahoma, is for the purpose
of “outdoor recreation” and is therefore
within thepurview of the Act. Memorandum
of Assistant Solicitor Mauro to Commissioner
of Reclamation, September 11, 1980.

Application by the Nevada Department of
Fish and Game for a grant of $100,000 under
the Federal Water Project Recreation Act to
construct and operate a trout hatchery at
Lake Mead, Boulder Canyon Project, must be
denied as this is not the type of project con-
templated by the Act. Moreover, the hatchery
is proposed for construction within the Lake
Mead National Recreation Area and section
1 of the Act prohlbhs its apphmtion to areas
or facilities within a national recreation area.
Similarly, section 7 of the Act permits con-

struction of such facilities only after entering
into an agreement in accordance with section
3@) of the Act, but section 6(e) of the Act
makes section 3 inapplicable to areas within
a national recreation area. Memorandum of
Associate Solicitor Morthland to Commis-
sioner of Reclamation, July 1, 1971,

2. Relationshipwiti otier laws
Assumingthatthe FederalWaterProject

RecreationAct, whichauthorizesconsidera-
tionof opportunitiesfor recreationandwild-
lifeenhancement,appliesto SanJuan-Ghama
Projectwater,nothingin thestatuteauthor-
izesstoragesolelyfor recreationalpurposes.
The statutedoesnot suggestthatthespecific
limitationsof the Colorado River Storage
Project Act and the Act of June 13, 1962,
whichmakerecreationaluse only incidental
to irrigation,municipal,and industrialuse,
shouldbe ignored in favo”r of recreation or
wildlife. Jtiatilla Apac~ Tn”bev. United States,
657 F.2d 1126 (lOth Clr. 1981).

Pages 1820-1821

SW. 2. [Non-Federal administration— Cost sharing.]-(a) If, before au-
thorization of a project, non-Federal public bodies indicate their intent in
writing to agree to administer project land and water areas for recreation
or fish and wildlife enhancement or for both of these purposes pursuant
to the plan for the development of the project approved by the head of the
agency having administrative jurisdiction over it and to bear not less than
one-half the separable costs of the project allocated to recreation, and to
bear one-quarter of such costs allocated to fish and wildlife enhancement,
and all the costs of operation, maintenance, and replacement incurred there-
for—

(1) the benefits of the project to said purpose or purposes shall be taken
into account in determining the economic benefits of the project;

(2) costs shall be allocated to said purpose or purposes and to other
purposes in a manner which will insure that all project purposes share
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equitably in the advantage of multiple-purpose construction: Prwided,
That the costs allocated to recreation or fish and wildlife enhancement

shall not exceed the lesser of the benefits from those functions or the

costs of providing recreation or fish and wildlife enhancement benefits

of reasonably equivalent use and location by the least costly alternative

means; and

(3) not more than one-half the separable costs of the project allocated

to recreation and exactly three-quarters of such costs allocated to fish

and wildlife enhancement and all the joint costs of the project allocated

to recreation and fish and wildlife enhancement shall be borne by the

United States and be nonreimbursable.

Projects authorized during the calendar year 1965 may include recreation

and fish and wildlife enhancement on the foregoing basis without the re-

quired indication of intent. Execution of an agreement as aforesaid shall

be a prerequisite to commencement of construction of any project to which

this subsection is applicable.

* * * * *

(79 Stat. 214; $77 (a) (l), (2), Act of March 7, 1974,88 Stat. 33; 16 U.S.C.
$ 4601-13)

1974Amendment. Subsection (a) of section
77 of the Water Resources Development Act
of 1974 (Act of March 7, 1974, Public Law
93–251, 88 Stat. 33) amended the text pre-
c~lng item(1) and the text of item (3) to read
as they appear above. The amendment in-
creased the Federal share of the separable
costs allocated to fish and wildlife enhance-
ment from fifty percent to seventy-five per-
cent. Extracts from the 1974 Act, including
section 77, appear in Volume IV in chronw
logical order.

Supplementa~ Provision: Modification
of Existing Cost-Sharing Requirements.
Subsections (b) and (c) of section 7 of the

Water Resources Development Act of 1974
(Act of March 7, 1974, Public Law 93-251,
88 Stat. 33) require that all projects and all
existing cost-sharing requirements of projects
not substantially completed as of March 7,
1974 shall reflect the 1974 amendment of sec-
tions 2 and 3 of the Federal Water Project
Recreation Act. The 1974 amendment in-
creased the Fedeml share of the separable
costs allocated to fish and wildlife enhance-
ment from fifty percent to seventy-five per-
cent. ~tmcts from the 1974 Act, including
section 77, appear in Volume IV in throne
logical order.

NOTES OF OPINIONS

kal contribution 2
Nonreservoirprojects 3
2. Local contribution

The credit received by the State of Colo-
mdo against its obligations under a repayment
contract pursuant to section 2 of the Federal
Water Project Recreation Act is limited to the
appmised value of knd and interests donated
for outdoor recreation and fish and wildlife
enhancement purposes. Land or interests
therein donated by the Sate for other pur-

poses may not be included in this credh. Mem-
orandum of Associate Solicitor Good to Field
Solicitor, Amarillo, December 16, 1981, in re
Closed Basin Division, San Luis Valley Proj-
ect, Colorado.

3. Nonreservoirprojects
The exception in section 6(e) of the Federal

Water Project Recreation Act which states
that section 2 of that Act shall not apply to
nonreservoir flood control projects may be in-
terpreted to also cover nonreservoir “local
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protection” projects. Consequently, for the to nonreservoir projects authorized under
purpose of pbnning loml participation in res- ection 3 of the Flood Control Act of 1936.
reation and fish and wildlife enhancement in Memorandum of Acting Associate Solicitor
connection with nonreservoir “local protec- Davis to Regional Sohcitor, Portland, Septem-
tion” projects, section 2(a) cannot be applied ber 11, 1969.

Pages 1821-1823

Sec. 3. [Basia for recreation and fish and wildlife enhancement.]—

* * * * *

(b) Notwithstanding the absence of an indication of intent as specified in

subsection 2(a), lands may be provided in connection with project construc-

tion to preserve the recreation and fish and wildlife enhancement potential

of the project:
(1) If non-Federal public bodies execute an agreement within ten years

after initial operation of the project (which agreement shall provide that

the non-Federal public bodies will administer project land and water areas

for recreation or fish and wildlife enhancement or both pursuant to the

plan for the development of the project approved by the head of the

agency having administrative jurisdiction over it and will bear not less

than one-half the costs of lands, facilities, and project modifications pro-

vided for recreation, and will bear one-quarter of such costs for fish and

wildlife enhancement, and all costs of operation, maintenance, and re-

placement attributable thereto) the remainder of the costs of lands, fa-

cihties, and project modifications provided pursuant to this paragraph

shall be nonreimbursable. Such agreement and subsequent development,

however, shall not be the basis for any reallocation of joint costs of the

project to recreation or fish and wildlife enhancement.

* * * * *

(79 Stat. 214; $77 (a)(3), Act of March 7, 1974, 88 Stat. 33; 16 U.S.C. $
4601-14)

EXPLANATORYNOTE

1974Amendment.Section 77 of the Water the Federal share of the costs allocated to fish
Resources Development Act of 1974 (Act of and wildhfe enhancement from fifty percent
March 7, 1974 Public Law 93-251, 88 Stit. to seventy-five percent. Extracts from the
33) amended section 3@)(l) to read as it ap 1974 Act, includlng section 77, appear in Vol-
pears in the text. The amendment increased ume IV in chronological order.

NOTE OF OPINION

2. Proj_, eli#bfli~ of denied as this is not the type of project con-
Application by the Nevada Department of templated by the Act. Moreover, the hatchery

Fish and Game for a ~nt of $100,000 under is proposed for construction within the Lake
the Federal Water Project Recreation Act to Mead National Recreation Area and section
construct and operate a trout hatchery at 1 of the Act prohibits its application to areas
Lake Mead, kulder Canyon Project, must be or facilities within a national recreation area.
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Similarly, section 7 of the Act permits con- Act makes section 3 inapplicable to areas
struction of such facilities only after entering . “wlthm a national recreation area. Memoran-
into an agreement in accordance with subsec- dum of Associate SoIicitor Morthland to
tion 3(b) of the Act, but subsection 6(e) of the Commissioner of Reclamation, July 1, 1971.

Pages 1823-1824

SW. 6. [Misc.: Reports, cost allocation, expenditures, TVA and other
proj-ts excluded, payments and repayments.]—

* * * * *

(d) This Act shall not apply to the Tennessee Valley Authority, but the

Authority is authorized to recognize and provide for recreational and other

public uses at any dams and reservoirs heretofore or hereafter constructed

in a manner consistent with the promotion of navigation, flood control, and

the generation of electrical energy, as otherwise required by law, nor to
projects constructed under authority of the Small Reclamation Projects Act,

as amended, or under authority of the Watershed Protection and Flood

Prevention Act, as amended. (79 Stat. 216; Act of October 21, 1976, 90

Stat. 2728; 16 U.S.C. $ 4601-17)

EXPLANATORYNOTE

1976 Amendment. The Act of October21, reservoirs in a manner consistent with the
1976 (Public hw 94–576, 90 Stat. 2728) promotion of navigation, flood control, and
amended subsection (d) by authorizing the generation of electrical energy as otherwise
Tennessee Valley Authority to provide for the required by law. The 1976 Act does not ap-
recreational or other public use of dams and pear herein.

(e)

* * * * *

NOTES OF OPINIONS

Nonrmervoirprojects 1 Davis to Regional Solicitor, Portland, Septem-
Projeets, efigibtiity of 2 ber 11, 1969.

1. Nonreservoirprojeeta
The exception in section 6(e) of the Federal

Water Project Recreation Act which states
that section 2 of that Act shall not apply to
nonreservoir flood control projects may be in-
terpreted to also cover nonreservoir “local
protection” projects. Consequently, for the
purpose of planning local participation in rec-
reation and fish and wildlife enhancement in
connection with nonreservoir “local protec-
tion” projects, section 2(a) cannot be applied
to nonreservoir projects authorized under
section 3 of the Flood Control Act of 1936.
Memorandum of Acting Associate Solicitor

2. Projects,eli@bility of
Application by the Nevada Department of

Fish and Game for a grant of $100,000 under
the Federal Water Project Recreation Act to
construct and operate a trout hatchery at
Lake Mead, Boulder Canyon Project, must be
denied as this is not the type of project con-
templated by the Act. Moreover, the hatchery
is proposed for construction within the Lake
Mead National Recreation Area and section
1 of the Act prohibits its application to areas
or facilities within a national recreation area.
Simikrly, section 7 of the Act permits con-
struction of such facilities only after entering
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intoanagreementinaccordancewithsubsec- withina nationalrecreationarea.Memoran-
tion3(b)of theAct,butsubsection6(e)of the dum of Associate Solicitor Morthland to
Act makessection 3 inapplicableto areas Commissionerof Reclamation,July 1, 1971.

Pages 1825-1826

SW. 7. [Existing resenoirs—Other agencies.]—(a)

* * * * *

NOTm OF OPINIONS

Acquisitionof landsor interestsin
lands 4

Authorityfor dwelopment 1
1. Authorityfor development

Application by the Nevada Department of
Fish and Game for a grant of $100,000 under
the Federal Water Project Recreation Act to
construct and operate a trout hatchery at
Lake Mead, Boulder Canyon Project, must be
denied as tils is not the type of project con-
templated by the Act. Moreover, the hatchery
is proposed for construction within the Lake
Mead Natioml Recreation Area and section
1 of the Act prohibits its application to areas
or facilities within a national recreation area.
Similarly, section 7 of the Act permits con-
struction of such facilities only after entering
into an agreement in accordance with subsec-
tion 3@) of the Act, but subsection 6(e) of the
Act makes section 3 impplicable to areas
within a national recreation area. Memoran-
dum of Associate Solicitor Morthland to
Commissioner of Reclamation, July 1, 1971.

The construction of a boat ramp and
launching facility at Keswick Reservoir under
the provisions of the Land and Water Con-
servation Fund Act does not prohibit the
funding of other features by the Federal

Water Project Recreation Act so long as the
respective developments are clearly defined,
separate projects for which the non-Fedeml
portion of the cost will be met locally, since
the two sources of Federal funding cannot be

applied in such a way that they overlap. Mem-
orandum of Associate Sohcitor Meyer to As-
sociate Solicitor, Reclamation and Power,
March 8, 1968 in re proposed recreation man-
agement agreement with Shasta County.

4. Acquisition of lands or interests in lands
The Reclamation Project Authorization

Act of 1972 authorizes the acquisition of less
than fee title in Colorado State-owned lands
taken for recreational areas, as section 106 of
the 1972 Act incorporates by reference the
Federal Water Project Recreation Act, which
provides, at section 7(a), for the acquisition of
“lands or interests therein?’ However, as De-
partment regulations expressly require that
fee title be obtained for lands needed for out-
door recreation, the Department should give
notice through the Federal Register if it in-
tends to deviate from this policy. Memoran-
dum of Associate Solicitor Good to Field
Solicitor, Amarillo, December 16, 1981, in re
Closed Basin Division, San Luis Valley Proj-
ect, Colorado.

(b)

* * * * *

NOTE OF OPINION

1. Grantvs. cooperativeagreementor pro
arernent mntrast

The principal purpose of cost sharing ar-
mngements under the Federal Water Project
Recreation Act between the Water and Power
Resources Service and non-federal entities for
the development and administration of out-
door recreation and fish and wildlife enhance-
ment facilities at Federal water projects is not
the acquisition by lease, purchase or barter of
property or services for the direct benefit or
use of the Federal Government, but rather

the allocation of value to the non-federal en-
tity to accomplish a public purpose of support
authorized by a Federal statute. Also, there
is no substantial involvement of the Service in
the administration of the facilities. Accord-
ingly, a grant agreement rather than a pr~
curement contract or a cooperative
agreement is the proper legal instrument to
be used in funding construction of such fa-
cilities. Solicitor Martz Opinion, M-3693 1
Uanuary 19, 1981).
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(c)

* * * * *

NOTES OF OPINIONS

1. Dispositionof revenues
Where Recbmation project grazing and

farm land has been transferred to the admin-
istration of the Forest Service for recreation
purposes pursuant to section 7(c) of the Fed-
eral Water Project Recreation Act, whether
revenues genemted by recreation use should
becredlted totheproject by subsection I of
the Fact Finders’ Act or diverted to the bnd
and water conservation fund depends upon
whethera liberal or restricted interpretation
is given to the preservation of existing con-
tract rights in section 2(a) of the Land and
Water Conservation Fund Act. However,
even under the liberal interpretation, the
amount of revenue which should be set aside
for meeting the contractual commitment
should be equivalent to what had been avail-
able when the land was under grazing or farm
lease, because to apply to the contract addi-
tional revenue generated by recreational de
velopment undertaken with appropriated
funds would constitute, in our optilon, an un-
authorized gift of Federal property. Mem-
randum of Associate Solicitor Hogan to
Commissioner of Reclamation, February 28,
1967.

Revenues from the sale or rental of surplus
water under the Warren Act continue to be
credited to the projector division of the proj-
ect to which the construction cost has been
charged, as provided by subsection J of the
Fact Flndem’ Act, and are not diverted to the
hnd and water conservation fund by section
2(a) of the Land and Water Conservation
Fund Act even though project lands have
been transferred to the administration of the
Forest Service for recreation purposes pur-
suant to ‘section 7(c) of the Federal Water
Project Recreation Act. Revenues under sub-

section J from the wle or rental of surplus
water, and revenues from entrance, admis-
sion, and recreation user fees under section
2(a) are derived from tomlly different uses of
different forms of property. Memorandum of
Associate Solicitor Hogan to Commissioner of
Reclamation, February 28, 1967.

The Act of May 23,1908 (16 U.S.C. $ 500)
which mandates that twenty-five percent of all
revenues from each national forest be re-
turned to the State in which the forest is sit-
uated for the benefit of pubfic schools and
public roads, is not affected by section 2(a) of
the Land and Water Conservation Fund Act
of 1965 when Reclamation land is transferred
to the Forest Service for administration pur-
suant to section 7(c) of the Federal Water
Project Recreation Act. It is clear from the
language and the legislative history of the
Land and Water Conservation Fund Act that
section 2(a) of that Act was expressly intended
to exempt revenues, includlng recreation rev-
enues, already allocated under the 1908 Act
from being diverted into the conwrvation
fund. Memorandum of Associate Soficitor
Hogan to Commissioner of Reclamation, Feb
ruary 28, 1967.

When Rechmstion land has been trans-
ferred to the Forest Service for administra-
tion pursuant to section 7(c) of the Federal
Water Project Recreation Act, the Act ofJuly
19, 1919 (41 Stat. 202) is supersedd by sec-
tion 2(a) of the Land and Water Conservation
Fund Act so that all proceeds from entrance
and recreation user fees or charges collected
and received shall be covered into the hnd
and water conwrvation fund and not allo-
cated to the reclamation fund. Memorandum
of Associate Solicitor Hogan to Commissioner
of Reclamation, February 28, 1967.

Page 1826

Sec. 8. [Rwlamation feasibility reports must k s~fically authorizd
by law.]—

* * * * *

NOTE OF OPINION

1. Gntrd Arizona Project, Orme Dam of the Federal Water Project Recreation Act
Considering the requirement in section 8 thatthere be specific authority for the prep
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arationof a feasibilityreport withrespectto tives to Orme Dam but not for the
anywaterresourceproject, the languageof preparationof a feasibilityreporton therai%
section301(a) of the Colorado River Basin ingof RooseveltDambyitself.Memorandum
Project Act directing the construction of of AssistantSolicitorMauroto AssistintSec-
“Orme Damand Reservoiror suitablealter- retary,LandandWaterResources,February
native”is adequatefor the studyof altem- 26, 1980.

Page 1827

S=. 11. [Entrance and users fees-Amendments.]—

* * * * *

NOTES OF OPINION

1. Dispositionof revenues
With regard to revenues derived from en-

trance, admission and other recreation user
fees and charges collected by the Forest Ser-
vice at areas administered by it for recreation,
the Act of March 4, 1907 (34 Stat. 1295),
which provides that Forest Service and na-
tional forest revenues shll be covered into
miscellaneous receipts in the Treasury, was
rendered ineffective by section 2(a) of the
Land and Water Conservation Fund Act and
remains ineffective after the amendment pro-
vided by section 11 of the Federal Water Proj-
ect Recreation Act. Memorandum of
Associate Solicitor Hogan to Commissioner of
Reclamation, February 28, 1967.

The clear import and intent of section 2(a)

of the Land and Water Conservation Fund
Act is that gross, and not net, revenues from
recreation user fees are to be covered into the
land and water conservation fund. Memoran-
dum of Associate Solicitor Hogan to Com-
missioner of Reclamation, February 28, 1967.

The legislative history of section 2(a) of the
Land and Water Conservation Fund Act spe-
cifically states that revenues from the sale of
auto stickers or similar devices good for ad-
mission to recreation areas generally are to
be covered into the land and water conser-
vation fund and are not subject to the two
exceptions contained in section 2(a) of that
Act. Memorandum of Associate Solicitor Ho-
gan to Commissioner of Reclamation, Feb
ruary 28, 1967.
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WATER RESOURCES PLANNING ACT

Page 1829

Sec. 101. [Membership of Council.]—There is hereby established a
Water Resources Council (hereinafter referred to as the “Council”) which
shall be composed of the Secretary of the Interior, the Secretary of Agri-
culture, the Secretary of the Army, the Secretary of Commerce, the Sec-
retary of Housing and Urban Development, the Secretary of
Transportation, the Administrator of the Environmental Protection
Agency, and the Secretary of Energy. The Chairman of the Council shall
request the heads of other Federal agencies to participate with the Council
when matters affecting their responsibilities are considered by the council.
The Chairman of the Council shall be designated by the President. (79 Stat.
245; $ l(a), Act of October 16, 1975, 89 Stat. 575; $ 301@), Act of August
4, 1977, 91 Stat. 578; 42 U.S.C. $ 1962a)

EXPLANATORYNOTm

1977 Transfer of Functions. Section
301 @) of the Department of Energy OrWni-
zation Act (Act of August 4, 1977, Public Law
95-91,91 Stat. 578) transferred council mem-
bemhip from the Chairman of the Federal
Power Commission to the Secretary of En-
ergy. Extracts from the 1977 Act, including
section 301 (b), appear in Volume IV in chron-
ological order.

1975 Amendment. Section l(a) of the Act
of October 16, 1975 (Public Law 94–1 12, 89

Stat. 575) amended section 101 by deleting
“the Secretary of Health, Education, and
Welfare;’ and inserting in lieu thereof “the
Secremry of Housing and Urban Develop-
ment, the Secretary of Transportation, the
Administrator of the Environmen@l Protec-
tion Agency,”. The 1975 Act does not appear
herein. For legislative history of the Act, see
H.R. Rept. No. 94-504 and S. Rept. No. 94–
408 on H.R. 5952.

Page 1829

Sec. 103. (a) [Principles, standards and procedures for comprehensive
plans and Federal projects.]—

* * * * *

(b) [Economic evaluation of project.]— The Council shall develop stan-
dards and criteria for economic evaluation of water resource projects. For
the purpose of those standards and criteria, the primary direct navigation
benefits of a water resource project are defined as the product of the savings
to shippers using the waterway and the estimated traffic that would use the
waterway. “Savings to shippers” means the difference between (1) the
freight rates or charges prevailing at tie time of the study for the movement
by the alternative means, and (2) those which would be charged on the
proposed waterway. Estimated traffic that would use the waterway will be
based on those freight rates, taking into account projections of the economic
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growth of the area. (79 Stat. 245; $ 4(a), Act of January 12, 1983, 96 Stat.
2441; 42 U.S.C. $ 1962a-2)

EXPLANATORYNOTE

1983 Amendment. Section 4(a) of the Act subsection (a) and added subsection (b). The
of Ianuarv 12, 1983 (Public Law 97-449.96 1983 Act does not appear herein.
S~”t. 244~) desi~ted existing provisions as

. .

Pages 1830-1831

SW. 105. [Administrative provisions.]—(a) For the purpose of carrying
out the provisions of this Act, the Council may:

* * * * *

(5) procure services as authorized bv section 15 of the Act of August 2.
194615 U.S.C. 55a), at rates not in <xcess of the daily equivalent “of the
rate prescribed for grade GS-18 under section 5332 of title 5 of the United
States Code in the case of individual experts or consultants;

* * * * *

(79 Stat. 246; $ l(b), Act of October 16, 1975, 89 Stat. 575; 42 U.S.C. $
1962a-4)

EXPLANATORYNOTE

1975 Amendment.Section1(b)of theAct
of October 16,1975(PublicLaw94-112, 89
Stat.575) amendedsubsection(a)(5)of sec-
tion 105 by deleting“to exceed $100 per
diem for individuals”and insertingin tieu
thereof “in excessof the &lly equivalentof

Page

the rate prescribed for grade GS-I 8 under
section 5332 of title 5 of the United States
Code in the case of individual experts or con-
sultants;”. The 1975 Act does not appear
herein. For legislative history of the Act, see
S. Rept. No. 94–408 on H.R. 5952.

1834

POWERS AND ADMINISTRATIVE PROVISIONS OF THE COMMISSIONS

See.205.(a) For the purpose of carrying out the provisions of this title

each river basin commission may-

* * * * *

(4) employ and compensate such personnel as it deems advisable, includ-
ing consultants, at rates not in excess of the daily equivalent of the rate
prescribed for grade GS–18 under section 5332 of title 5 of the United
States Code, and retain and compensate such professional or technical ser-
vice firms as it deems advisable on a contract basis;

* * * * *
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$ l(c), Act of October 16, 1975, 89 Stat. 575; 42 U.S.C.

EXPLANATORYNOTE

1975 Amendment.Section1(c)of the Act for gradeGS–18undersection5332 of title
of October 16, 1975(PublicLaw94–112,89 5 of theUnitedStatesCode;’. The 1975Act
Stat.575) amendedsubsection(a)(4)of sec- doesnotappearherein.ForIegisbtivehistory
don 205 by deleting “to exceed $100 per of the Act, see H.R. Rept. No. 94–504and
diem”andinsertingin lieu thereof “in excess S. Rept. No. 94–408 on H.R. 5952.
of the daily equivalent of the rate prescribed

Page 1836

TITLE III—FINANCIAL ASSISTANCE TO THE STATES FOR
COMPREHENSIVE PLANNING GRANT AUTHORIZATIONS

Sec. 301. [Appropriations authorization for State grants<oordina-
tion of Federal and State pro~ams]—(a) In recognition of the need for
increased participation by the States in water and related land resources
planning to be effective, there are hereby authorized to be appropriated
to the Council $3,000,000 for fiscal year 1979 for grants to States to assist
them in developing and participating in the development of comprehensive
water and related land resources plans.

* * * * *

(79 Stat. 251; ~ l(d), Act of October 16, 1975,89 Stat, 575; $ l(d), Act of

September 30, 1978, 92 Stat. 864; 42 U.S.C. $ 1962c)

EXPLANATORYNOTES

1978 Amendment.Section1(d)of theAct
of September30, 1978(PublicLaw95-404,
92 Stat.864) amendedsubsection(a)of sec-
tion301bydeleting“for fiscalyears1977and
1978,$5,000,000in each such year” and in-
serting in lieu thereof “$3,000,000 for fiscal
year 1979”. The Act also provided that “Ap
propriations authorized by this Act for salary,
pay, retirement, or other benefits for Federal
employees may be increased by such addi-
tional or supplemental amounts as may be nec-
essary for increases authorized by law.” The
1978 Act does not appear herein. For legis-
lative history of the Act, see H.R. Rept. No.

95-1158 and S. Rept. No. 95–835 on H.R,
11655.

1975 Amendment. Section l(d) of the Act
of October 16, 1975 (Public Law 94–1 12, 89
Stat. 575) amended subsection (a) of section
301 by deleting “for the next fiscal year be-
ginning after the date of enactment of this
Act, and for the nine succeeding fiscal years
thereafter” and inserting in lieu thereof “for
fiscal years 1977 and 1978;’. The 1975 Act
does not appear herein. For legislative history
of the Act, see H.R. Rept. No. 94–504 and
S. Rept.No. 94-408 on H.R. 5952.

Page 1839

AUTHORIZATION OF APPROPRIATIONS

sm. 401.

* * * * *
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(79 Stat. 253; Act of October 2, 1968, 82 Stat. 935; Act ofJune 17, 1971,
85 Stat. 77; Act of August 20, 1972, 86 Stat. 578; Act of July 1, 1973, 87
Stat. 140; $ l(e), Act of October 16, 1975, 89 Stat. 575; $1, Act of May
12, 1976, 90 Stat. 516; $1, Act of June 6, 1977, 91 Stat. 209; $ l(a)-(c),
Act of September 30, 1978, 92 Stat. 864; 42 U.S.C. $ 1962d)

EXPLANATORYNOTE

Amendments. The authorization of apprw ments herein. The most recent amendment
priations provisions of section 401 have been reviewed for this pubhmtion was effected by
amended periodically since 1965. It is not the Act of September 30, 1978 (Public Law
deemed necessary to explain those amend- 95-404, 92 Smt. 864).
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PUEBLO INDIAN IRRIGATION CHARGES, MIDDLE RIO
GRANDE CONSERVANCY DISTRICT

Page 1840

[Payment of Pueblo Indian irrigation charges extended to 1975.]—

* * * * *

EXPLANATORYNOTE

1935 Act Amended Furfier. The Act of ation and maintenance charges for an indef-
February 15, 1978 (Public Law 95-230, 92 inite period and authorized the Secretary of
Stat. 28) further amended the Act of August the Treasury to make payments under that
27, 1935, as amended, to extend the provision Act. The 1978 Act appears in Volume IV in
authorizing payment of Pueblo Indian oper- chronologieal order.
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1841

GARRISON DIVERSION UNIT, MISSOURI RIVER
BASIN PROJECT

Page 1841

[%. 1. Garrison diversion unit authorid.]—

* * * * *

NOTESOFOPINIONS

Discretion to defer projeet construction
under NEPA 1

NEPA compliance 2-7
Environmental impact statements,

adequacy 2
Substantive 3
Timing 4

1. Discretion to defer project constuetion
under NEPA
The Act of August 5, 1965 authorizing the

Garrkon Diversion Unit permitted the Sec-
retary to exercise limited discretion over the
timing of construction of the project to the
extent authorized by the National Environ-
menbl Policy Act. The Secretary had au-
thority to defer construction until additional
environmental impact statements were pr~
pared and perhaps also until Congress had a
reasonable opportunity to reconsider the
project authorization in light of newly avail-
able environmental information, but he was
not authorized to promise unconditionally to
defer construction until 60 days after Con-
gress took action on the project authorimtion,
regardless of how long Congressional action
may be deferred. Thus, where the Secretary
a~eed in a court stipulation to halt project
construction until he prepared addhional en-
vironmental and other studies, submitted
legislation to Congress regarding reauthori-
zation or modification of the project and until
60 days had elapsed after Congress acted on
such legislation, the agreement should be

~ read to include the implied condition that if
Congress failed to act after having had a rea-
sonable opportunity to reconsider the 1965
authorization, the parties shall no longer be
bound by the stipulation. Inasmuch as the Sec-
retary had prepared the additional studies
and submitted them to Congress, the record
showed clearly that the controversy over the
project was brought to the attention of Con-

gress, and as Congress dld not act after a rea-
sonable opportunity to do so, the condition
was met and the Secretary’s obligations under
the stipulation were discharged. Nattial Au-
dubon Sotiety, Inc., u Watt,678 F.2d 299 (D.C.
Clr. 1982).

2. NEPA complian~nvironmental im-
pact statements, adquacy
In determining whether the requirements

of the National Environmental Policy Act
were met with regard to the Garrison Diver-
sion Unit, a draft environmental impact state-
ment prepared in 1976 could be considered
in addition to final environmental impact
statements prepared in 1974 and 1979, par-
ticularly since the 1979 statement makes it
clear that it was intended to act as a “supple
ment” to the 1976 draft statement, and, pre-
sumably, anyone who so desired could have
commented on any tiadequacy in the 1976
smtement while the 1979 statement was being
processed. JamesRivw Flood ControlAssotition
v. Watt, 553 F. Supp. 1284 (D. S.Dak. 1982).

Where questions concerned the degree of
detail rather than the lack of it and nothing
was presented to cast doubt upon the conclu-
sion that the average annual change in water
quantity in the James River in South Dakota
due to the Garrison Diversion Unit would be
so small as to be virtually unmeasurable, a
draft environmenml impact statement pre-
pared in 1976 and final environmental impact
statements prepared in 1974 and 1979, taken
together, adequately put the decisiontnakers
on notice of the hazards to South Dako@ if
the project is completed and were sufficient
under the requirements of NEPA even
though additional facts may have been useful
and it would have been desirable for there to
have been more explicit recognition of the
project’s South Dakoti impacts. James River
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Flood Control Associationv. Watt, 553 F. Supp.
1284 (D. S.Dak. 1982).

The fact that, in the Public Works for
Water and Power Development and Research
Act, 1978, Congress appropriated funds for
the construction of the Garrison Diversion
Unit, Missouri River Basin, while a suit chal-
lenging the sufficiency of the Unit’s environ-
mental impact stitement was pending does
not preclude judicial review by evidencing a
Congressional determination that the state-
ment complies with the National Environ-
mental Policy Act because 1) Congress cannot
Iegishte through the appropriations process,
2) there is no indication in the legislative his-
tory of the 1978 Act that Congress ever re-
viewed or debated the impact statement at
issue, and 3) even if Congress makes the ul-
timate decision to proceed with the project it
remains the role of the courts, exclusively, to
determine the adequacy of the environmental
impact statement. Nattinal Audubm Sotietyv.
Andrus, 442 F. Supp. 42 (D.D.C. 1977).

3. Substantive
Considering the low level of adverse im-

pacts on South Dakota due to the Garrison
D]version Unit, which impacts were clearly

considered in good faith in the formulation
of the decision, the decades of Congressional
support for the project, and the very obvious
benefits that will be the result of the project
in North Dakota, the decision to proceed with
the 250,000-acre plan for development of the
project described in a 1979 environmental im-
pact statement was not arbitrary and capri-
cious and did not give insufficient weight to
environmental values. James River Flood Con-
trol Asso&tion v. Watt, 553 F. Supp. 1284 (D.
S.Dak. 1982).

4. TtiIng
Where it was conceded that additional

NEPA analysis would be required prior to
making a decision to continue development
of the Garrison Diversion Unit in singes so
that the first phase thereof would preclude
return flow from flowing into Canada and
cause additional return flows in tie James
River in South Dakota, although the question
was a close one, ~e Secretary had not yet
gone beyond mere contemplation and accom-
panying study of such a course of action so as
to trigger additional NEPA compliance at that
time, James River Flood Cmtrol Asso&ation v.
Watt, 553 F. Supp. 1284 (D. S.Dak. 1982).

Page 1843

Sw. 4.@) [Interest rates for Army power facilities in Missowi River
Basin projwt.]—

* * * * *

NOTESOFOPINIONS

1. Cost ~wations, “ultimate development”
conmpt

Congress reaffirmed the intent it expressed
in the Flood Control Act of 1944 (58 Stat.
887) with respect to use of the “ultimate de-
velopment” concept for cost allo=tion and
repayment purposes by enactment of the De-
partment’s interest rate recommendation in
the form of section 4(b). Memorandum of Sol-
icitor Coldiron to Secretary, December 15,
1982, in re Pick-Sloan Missouri Basin Pro-
~m; open audit findings.

It was the intent of Congress in authorizing
the Pick-Sloan Missouri Basin Program
(PSMBP) in the Flood Control Act of 1944
that the “ultimate development” concept ~
used to estabhsh cost allocations and repay-
ment obligations and Congress reaffirmed

that intent in 1965 by enacting the Depart-
ment’s interest rate recommendation in the
form of section 4(b) of the Garrison Diversion
Unit reauthorization Act. The “current de-
velopment” concept cannot be used for
PSMBP cost allocation and repayment pur-
poses without the approval of Congress be-
cause such a change would violate both the
intent of Congress with regard to PSMBP and
section 302 of the Energy Organization Act
of 1977 requiring Congressioml approval of
changes in cost allocations or project evalua-
tion standards which result in a reallocation
of the joint costs of completed, operational
multipurpose facilities. Congressional ap-
proval of such changes can validly be secured
through the appropriations process if suffi-
cient care is taken to highlight the specific
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action requested distinctly and discretely, so
that Congress as a whole knows e=ctly what
is before it and can act in positive and concrete
fashion. Memorandum of Solicitor Gldlron
to Secretary, December 15, 1982, in re Plck-
Sloan Missouri Basin Program, open audit
findings.

Congressional approval would be necessary
before the Secretary of the Interior could
change the basis for the suballocation of
power costs for the Pick-Sloan Missouri Basin
Program from ultimate use to cument use.
Memorandum of Assistant Solicitor Mauro,
October 14, 1980.

The legislative purpose in reducing the in-
terest rate from 3 to 21/2percent on the in-

vestment allocated to commercial

18#3

Wwer in
Army facilities in the Missouri River Basin was
to make the one-half percent interest saving
on the 81 percent of power investment avail-
able over the years as a source of revenue to
assist in the repayment of irri~tion facilities
included in the plan of ultimate development.
Consequently the Secretary of the Interior
may not snake a substantial shift in the sub
allocation of 19 percent of power costs of the
Pick-Sloan Missouri Basin Progmm from in-
terest-free irrigation to interest-bearing com-
mercial power by changing the basis for the
suballocation from “ultimate use” to’ ‘current
use.” Memorandum of Assistant Solicitor
Pelz, June 13, 1973.
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ALIBATES FLINT QUARRIES AND TEXAS PANHANDLE
PUEBLO CULTURE NATIONAL MONUMENT

Page 1846

EXPLANATORYNOTE

~an~ of Name. Section 321(c) of the Act ture National Monument as the Alibates Flint
of November 10, 1978 (Public Law 95-625, Quarries National Monument. The 1978 Act
92 Stat. 3488) redesi~ated the Alibates Fhnt does not appear herein.
Quarries and Terns Panhandle Pueblo Cul-

S404



September 2, 1965

1850

AUBURN-FOLSOM SOUTH UNIT,
CENTRAL VALLEY PROJECT

Pages 1847-1848

[Sec. 1. tinstmction-Principal works.]—
* * * * *

EXPLANATORYNOTE

Codification Omiti The Act of Septem- codlfied at 43 U.S.C. $$ 616aaa to 616fff-7
ber 2, 1965 (Public Law 89-161,79 Stat. 615), but was omitted from the 1976 and subse-
authorizing the Auburn-Folsom South Unit quent editions of the U.S. Code as having lim-
of the Central Valley Project, originally was ited applicability.

NOTESOFOPINIONS

Applicabdity of state law 1
Post-autboriaation project modifications 2

1. Applicability of State law
As ConWess has authorized the construc-

tion of the Auburn Dam and the Folsom
South Canal in section 1 of the Act of Sep-
tember 2, 1965, Federal preemption pre-
cludes a challenge to a contract for the sale
of water from the Auburn-Folsom South
Unit, Central Valley Project, to the &st Bay
Municipal Utility District on the grounds that
the construction of the Unit is contrary to
State law. Section 8 of the Reclamation Act
makes Smte water appropriation law appli-
cable only when not inconsistent with
Congressional directives. Entironwntal De-

JenseFund, Inc. v. East Bay Muntipal Utility Dis-
ttict, 161 Cal. Rptr. 466, 605 P.2d 1 (1980).

2. Post-authorization project modifications
Since descriptions in authorizing legislation

of the number and capacity of hydroelectric
units to be included in a project are merely
repre~ntations of the general Congressional
intent and are not to be construed as literally
binding on the Bureau, authority to construct
“a hydroelectric powerplant at Auburn Dam
with insmlled capacity of approximately two
hundred and forty thousand kilowatfi. . .“ is
broad enough to authorize construction of fa-
cilities capable of generating three hundred
thousand kilowatts, but expenditures cannot
exceed the amount authorized in the enacting
legislation. Memorandum of Associate Solic-
itor Miron to Commissioner of Reclamation,
January 16, 1969, in re authority to modify
design of power facilities.

Page 1850

Sec. 4. [State and local interests to be consulted.]—

* * * * *

NOTEOFOPINION

1. Applicability of State law of the Reclamation Act permits a State to im-
Section 4 of the Act of September 2, 1965, pose on the United States’ water appropria-

which provides that in designing the works tion permits any condition not inconsistent
and facilities of the Auburn-Folsom South with Congressional directive, there is no Fed-
Unit, Central Valley Project, the Secretary eml preemption bar to plaintif~s challenge,
shall give due consideration to the California based on Smte law, to the diversion point of
Water Plan and consult with local interests water sold from the Unit to the &st Bay Mu-
through public hearings, is not a Gongres- nicipal Utility District. Environwntal Defense
sional directive which makes State law in- Fund, Inc. v. East Bay Munitipal Utility Dkttit,

appl!caple to the’ ‘control, appropriation, use, 161 Cal. Rptr. 466, 605 P.2d 1 (1980).
or distribution of water”. Thus, as section 8
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October 22, 1965

SOUTHERN NEVADA WATER PROJECT

Page 1851

[%. 1. Construction-Water principally for mwicipal and industrial
us+Principal features.]—

* * * * *

EXPLANATORYNOTES

Cdfication titied. The Act of October Change of Name. The Act of December
22, 1965 (Public Law 89-292,79 Stit. 1068), 22, 1982 (Public Law 97-381, 96 Stat. 1937)
authorizing the Southern Nevada Water Proj- provides that the Southern Nevada water
ect, originally was codified at 43 U.S .C. project shall be kown as the Robert B. Grif-
$$ 616ggg to 616mmm but was omitted from fith Water Project. The 1982 Act appears in
the 1976 and subsequent edhions of the U.S. Volume IV in chronological order.
Code as having limited apphcablfity.
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FLOOD CONTROL ACT OF 1965

Pages 1855-1856

Sw. 204. [Authorization of proj~ts.]—

* * * * *

GILA RIVER BASIN

The project for flood protection on Indian Bend Wash, Maricopa County,
Arizona, is hereby authorized substantially in accordance with the recom-
mendations of the Chief of Engineers in House Document Numbered 303,
Eighty+ighth Congress, at an estimated cost of $7,250,000. (79 Stat. 1083)

* * * * *

EXPLANATORYNOTE

Omtilon. The above provision WS inad- F1ood Control Act of 1965 contained in Vol-
vertently omitted from tie extracts from the ume 111.
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1858

PUBLIC WORKS APPROPRIATION ACT, 1966

Page 1858

[San Luis interceptor drain —Conditions-Tertninal point.]—

* * * * *

EXPLANATORYNOTE

Provision Repeated. A similar provision is
conmined in each subsequent annual appro-
priation act through the most recent one re-
viewed for this publication, the tiergy and
Water Development Appropriation Act, 1982
(95 Stat. 1139), which was continued for fiscal
year 1933 by section 101(~ of the Further
Continuing Appropriations Act for Fiscal
Year 1983 (96 Stat. 1906) with the following
modifications: the Act of November 20, 1967
(81 Stat. 475) but no other acts, changed “De-
partment of Health, Education and Welfare,”
to “Department of the Interior:’; in the Act
of August 12, 1968 (82 Stit. 709) and sub-
sequent acts the paragraph is completely re-

vised to read as follows: ‘‘Prded firther,
That the final point of discharge for the in-
terceptor drain for the San Luis Unit shall
not be determined until development by the
Secretary of the Interior and the State of Cal-
ifornia of a plan, which shall conform with
the water quality standards of the State of
California as approved by the Secretary of the
Interior, to minimize any detrimental effect
of the San Luis draimge waters:”; and the Act
of October 5, 1971 (85 Stat. 365) and sub-
sequent acts changed “as approved by the Sec-
retary of the Interior:’ to “as approved by
the Administrator of the Environmental Pro-
tection Agency,”.
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ANADROMOUS FISH CONSERVATION ACT

Page 1860

[SW. 1. *retary authorized to conclude cooperative agreements with
States to conserve anadromous and Great Lakes fish-Cost sharing—
Management agreements —Increase of federal share.]—(a) For the pur-
pose of conserving, developing, and enhancing within the several Sates the
anadromous fishery resources of the Nation that are subject to depletion
from water resources developments and other causes, or with respect to
which the United States has made conservation commitments by interna-
tional agreements, and for the purpose of conserving, developing, and en-
hancing the fish in the Great Lakes and Lake Champlain that ascend streams
to spawn, the Secretary of the Interior is authorized to enter into coop-
erative agreements with one or more States, acting jointly or severally, that
are concerned with the development, conservation, and enhancement of
such fish, and, whenever he deems it appropriate, with other non-Federal
interests. Such agreements shall describe (1) the actions to be taken by the
Secretary and the cooperating parties, (2) the benefits that are expected to
be derived by the States and other non-Federal interests, (3) the estimated
cost of these actions, (4) the share of such costs to be borne by the Federal
Government and by the States and other non-Federal interests: Provided,
That, except as provided in subsection (c) of this section, the Federal share,
including the operation and maintenance costs of any facilities constructed
by the Secretary pursuant to this Act, which he annually determines to be
a proper Federal cost, shall not exceed 50 per centum of such costs exclusive
of the value of any Federal land involved: Prmided further, That the non-
Federal share may be in the form of real or personal property, the value
of which will be determined by the Secretary, as well as money, (5) the term
of the agreement, (6) the terms and conditions for disposing of any real or
personal property acquired by the Secretary during or at the end of the
term of the agreement, and (7) such other terms and conditions as he deems
desirable.

(b) The Secretary may also enter into agreements with the States for the
operation of any facilities and management and administration of any lands
or interests therein acquired or facilities constructed pursuant to this Act.

(c)(1) Whenever two or more States having a common interest in any
basin jointly enter into a cooperative agreement with the Secreta~ under
subsection (a) of this section to carry out a research and development pro-
gram to conserve, develop, and enhance anadromous fishery resources of
the Nation, or fish in the Great Lakes and Lake Champlain that ascend
streams to spawn, the Federal share of the program costs shall be increased
to a maximum of 662A per centum. For the purpose of this subsection, the
term “basin” includes rivers and their tributaries, lakes, and other bodies
of water or portions thereof.
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(2) In the case of any State that has implemented an interstate fisheries
management plan for anadromous fishery resources, the Federal share of
any grant made under this section to carry out activities required by such
plan shall be 90 percent. (79 Stat. 1125; $1, Act of May 14, 1970, 84 Stat.
214; $ 3(a), Act of July 30, 1974, 88 Stat. 398; Act of October 17, 1978,
92 Stat. 1278; $1, Act of November 16, 1979, 93 Stat. 859; $ 14(b)(l),
Act of January 12, 1983, 96 Stat. 2492; 16 U.S.C. $ 757a)

EXPLANATORYNOTES

1983 Amendment. Section 14 @)(l) of the “and Lake Champlain” following “Great
Act of January 12, 1983 (pubfic Law g7–453, Lakes”. The 1978 Act does not appear
96 Stat. 2492) amended subsection (c)by de= herein.
ignating the existing provisions as paragraph 1974 Amendment. Section 3(a) of the Act
(1) andaddingparagraph(2). The 1983 Act ofJuly 30, 1974 (Public Law 93–362, 92 Smt.
does not appear herein. 1278) amended subsection (c) by substituting

1979 Amendment. Section 1 of the Act of “66~s per centum” for “60 per centum”. The
November 16, 1979 (Pubfic Law 96-118, 93 1974 Act does not appear herein.
Stat. 859) amended subsection (c) by striking 1970 Amen~ent. Section 1 of the Act of
the provisions respecting the cost to the Fed- May 14, 1970 (Public Law 91-249, 84 Stat.
eral government of operating and main~in- 214) amended section 1 by adding subsection
ing structures, devices, etc., constructed by (c) and by making the provisions of subsection
Smtes under cooperative agreements. The (a)re~r~ng the Federal share of the cost of
1979 Act does not appear herein. conservation, development, and enhance-

1978 Amendmat. The Act of October 17, ment of the anadromous ftshery resources
1978 (Public Law 95-464, 92 Stat. 1278) subject to the provisions of subsection (c). The
amended sukctions (a) and (c) by inserting 1970 Act does not appear herein.

Pages 1860-1861

%. 2. [The Secretary is authorized to make surveys and studies, clear
streams, build fish hatcheries, etc. —Reports to& provided to States and
Congress-Water resources proj~ limitd to those needed for fish con-
servation —Authority to acquire and exchange lands and accept dona-
tions of land and money.]—The Secretary, in accordance with any
agreement entered into pursuant to section 1(a) of this Act, is authorized
(1) to conduct such investigations, engineering and biolo@cal surveys, and
research as may be desirable to carry out the program; (2) to carry out
stream clearance activities; (3) to construct, install, maintain, and operate
devices and structures for the improvement of feeding and spawning con-
ditions, for the protection of fishery resources, and for facilimting the free
migration of the fish and for control of the sea lamprey; (4) to construct,
operate, and maintain fish htcheries wherever necessary to accomplish the
purposes of this Act; (5) to conduct such studies and make such recom-
mendations as the Secretary determines to be appropriate regarding the
development and management of any stream or other body of water for
the conservation and enhancement of anadromous fishery resources and
the fish in the Great Lakes and Lake Champlain that ascend streams to
spawn:

* * * * *
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Title to lands or interests therein acquired pursuant to this Act shall be in
the cooperating States or other non-Federal interests. (79 Stat. 1125; $ 1,
Act ofJuly 30, 1974,88 Stat. 398; Act of October 17, 1978,92 Stat. 1278;
$2, Act of November 16, 1979,93 Stat. 859; 16 U.S.C. $ 757b)

EXPLANATORYNOTSS

1979 Amendment. Section 2 of the Act of
November 16, 1979 (Pubfic Law 96-118, 93
Stat. 859) amended section 2 by substituting
in the last sentence “cooperating States or
other non-Federal interests” for “United
States”. The 1979 Act does not appear
herein.

1978 AmendmenL The Act of October 17,
1978 (Public Law 95-464, 92 Stit. 1278)
amended section 2 by inserting in chuse (5)

“and Lake Champlain” following “Great
Lakes”. The 1978 Act does not appear
herein.

1974 AmendmenL Section 1 of the Act of
July 30, 1974 (Public hw 93-362, 88 Smt.
398) amended section 2 by inserting in chuse
(3) “and for control of the sea lamprey” fol-
lowing “migration of the fish”. The 1974 Act
does not appear herein.

NOTEOFOPINION

1. Federd Power Ad ticenting prtin~ Commission on the proposed High Mountain
Section 2 of the Anadromous Fish Act of Sheep Project on the Snake River. Udall v.

1965 gives the Secretiry of the Interior spe- Federal Power Commtision, 387 U.S. 428
cial standing to appear, to intervene, to in- (1967), reversing and remanding Washingtm
troduce evidence and to participate fully in a Publti PowerSupply Systemv. Federal PmoerCorn.
ficense proceeding &fore the Fedeml Power mtitin, 358 F. 2d 840 (D.C. Cir. 1966).

Page 1861

%. 4. [Appropriations— State allotments.]-(a) There are authorized
to be appropriated to carry out the purposes of this Act not to exceed the
following sums:

(1) $11,000,000 for fiscal year 1980.
(2) $13,000,000 for fiscal year 1981.
(3) $15,000,000 for fiscal year 1982.
(4) $7,500,000 for each of fiscal years 1983, 1984, and 1985.

Sums appropriated under this subsection are authorized to remain avail-
able until expended.

(b) Not more than $1,250,000 of the funds appropriated under this sec-
tion in any one fiscal year shall be obligated in any one State. (79 Stat.
1126; $2, Act of May 14, 1970, 84 Stat. 214; $2, 3(b), Act of July 30,
1974, 88 Stat. 398; ~ 3, Act of November 16, 1979, 93 Stat. 859; $14
(b)(2), Act of January 12, 1983,96 Stat. 2492; 16 U.S.C. $ 757d)

EXPLANATORYNOTE

Amendmen@. Section 4 was amended on is not deemed necessary to explain those
four occasions from 1966 to January 1983. It amendments herein.

Page 1862

*. 6. [Stream pollution abatemenL]—The Secretary of the Interior
shall, on the basis of studies carried out pursuant to this Act and section 5
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of the Fish and Wildlife Coordination Act (48 Stat. 402), as amended (16
U.S.C. 665), make recommendations to the Secretary of Health and Human
Services concerning the elimination or reduction of polluting substances
detrimental to fish and wildlife in interstate or navigable waters or the
tributaries thereof. Such recommendations and any enforcement measures
initiated pursuant thereto by the Secretary of Health and Human Services
shall be designed to enhance the quality of such waters, and shall take into
consideration all other legitimate uses of such waters. (79 Smt. 1126;
$ 509(b), Act of October 17, 1979,93 Stat. 695; 16 U.S.C. $ 757f)

EXPLANATORYNOTE

1979 Amenknt. Section 509(b) of the vices” for “Secretary of Health, Education,
Act of October 17, 1979 (Public bw 96-88, and Welfare”. The 1979 Act does not appear
93 Stat. 695) amended section 6 by substi- herein.
tuting “Secretary of Health and Human Ser-

Page 1862

Sec. 7. [Short tifle.]-This Act may be cited as the “Anadromous Fish
Conservation Act”. (84 Stat. 214; 16 U.S.C. $ 757a note)

EXPLANATORYNOTE

1970 AmendmenL Section 3 of the Act of 214) added section 7. The 1970 Act does not
May 14, 1970 (Public bw 91-249, 84 Stit. appear herein
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WHISKEYTOWN—SHASTA—TRINITY
RECREATION AREA

Page 1869

1869

NATIONAL

S=. 10. [Appropriation.]— There are hereby authorized to be appro-
priated for the acquisition of lands and interests in land pursuant to the
provisions of this Act not more than $21,600,000. There are also authorized
to be appropriated not more than $24,649,000 for the development of
recreation facilities pursuant to the provisions of this Act. (79 Stat. 1300;
$ 101(27), Act of November 10, 1978,92 Stat. 3472; 16 U.S.C. $ 460q-9)

EXPLANATORYNOTE

1978 Amendment. Section 101(27) of the development of recreation facilities from
Act of November 10, 1978 (Public Law 95– $22,700,000 to $24,649,000. The 1978 Act
625, 92 Stat. 3472) amended section 10 by does not appear herein.
increasing the appropriations authorization
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1870

THIRD POWERPLANT, GRAND COULEE DAM

Page 1870

[W. 1. Third powerplant at Grand Coulee Dam authorized-Interest
rates.]—

* * * * *

NOT= OFOPINIONS

Poat*sstho*tion projeet mdficatiosm 1
Repayment of costs 2

L Peat-authorization project mdfi~tions
While the origimd design of the third pow-

erP!~t at ,the Grand Coulee Dam, Columbk
Basin ProJect, provided for 12 turbine-gen-
erator units producing a total of 3,600,000
kilowatts, the Secretary may, without further
authorization, construct six generators at
600,000 kilowatts each and modify the design
of the powerhouse to accommodate an ulti-
mate installation of 7200 megawatts. It is clear
from the history of the Act ofJune 14, 1966
that Congress gave the Secretary considerable
discretion as to the final design and construc-
tion of the powerplant and intended that the
powerhouse be designed so as to accomm~
date addhional generating capacity when it
became economically and financially feasible
to do so, so long as the 3,600,000 kilowatt
initial capacity fimit was retained and the
$390,000,000 authorized appropriation not
exceeded. Memorandum of Solicitor Wein-

berg to Secretary of the Interior, February
21, 1967.

2. Repayment of costs
The Iegishtive history of the parenthetical

phrase in section 7 of the Bonneville Projeet
Act, that rate schedules shall be drawn to re-
cover costs “upon the basis of the application
of such rate schedules to the capacity of the
electric facilities” of the project, shows that
Con@ess did not expect regular annual am-
ortization payments to be made. Therefore,
the phrase precludes the assessment of an in-
terest or other monetary pemlty for failure
to meet a scheduled annual payment.
Congressional endorsement of the absence of
a binding schedule for annual amortization
payments was reiterated in the 1966 House
Interior Committee report on the third pow-
erhouse at Grand Coulee Dam. Memoran-
dum of Deputy Assistant General Counsel
Pelz, November 26, 1982, in re scheduled an-
nual repayment for power investment.

Pages 1870-1872

-.2. [Consolidated financial statement for Columbla River power
system—Adjustment of rates— Financial assistance to Pacific Northwest
reclamation proj@s from net revenues of Federd Columbia River power
system.]—

* * * * *

EXPLANATORYNOTES

Trmsfera of Functions. Seetion 302(a) of annual consohdated financial stitement for
the Department of Energy Organimtion Act the Columbia River power system. Section 7
(Act of August 4, 1977, Pubhc Law 95-91,91 of the Pacific Northwest Electric Power Plan-
Sat. 578) transferred to the Secre@ry of h- fig and Conservation Act (Act of D~ember
ergy the responsibility under subsection (a) of 5, 1980, Pubhc hW 96-501, 94 Stat. 2723)
this section (16 U,S.C. $ 835j) to prepare an required confirmation and approval of the

S414



June 14, 1966

THIRD POWERPLANT, GRAND COULEE DAM 1872

power and transmission rates of the Bonne- in subsection (c) of this section (16 U.S.C.
vine Power Administration by the Federal En- $835m). Extracts from the 1977 Act, includ-
ergy Regubtory Commission; this replaced ing section 302(a), and the full text of the
the rate review function formerly in the Fed- 1980 Act appear in Volume IV in chronolog-
eral Power Commission which was referred to ical order.

Page 1872

k. 3. [Appropriations.]—

* * * *

NOTB OFOPINIONS

Post-autioriaation projd modifications 1
Re&bu~nt for &ma@s 2

1. Post-au*o*on projoet mdfications
While the origiml design of the third pow-

erP~nt at .fie G~nd Coulee Dam, Columbla
Basin ProJect, provided for 12 turbine-gen-
erator units producing a total of 3,600,000
kilowatts, the Secretary may, without further
authorization, construct six generators at
600,000 kilowatts each and modify the desi~
of the powerhouse to accommodate an ulti-
mate instalhtion of 7200 megawatts. It is clear
from the history of the Act ofJune 14, 1966
that Congress gave the Secretary considerable
discretion as to the final design and construc-
tion of the powe~lant and intended that the
powerhouse be designed so as to accomm~
date additional generating mpacity when it
became economically and financially feasible
to do so, m long as the 3,600,000 kilowatt
initial capacity limit was retained and the
$390,000,000 authorized appropriation not
exceeded. Memorandum of Solicitor Wein-

berg to Secremry of the Interior, February
21, 1967.

2. Rdbursement for dama~
In the absence of specific statutory author-

ity, artexecutive department may not be reim-
bumd for real property loaned, used, or
damaged by another department. Thus,
where the Elmer Chy Park site @rt of the
Corps of Engineers’ Chief Joseph Dam Proj-
ect) was partially buried by Bureau of Rec-
lamation operations in placing embankment
fill and riprap along the Columbia River in
conjunction with the construction of the
Grand Coulee Third Powerplant, the Bureau
could not reimburse the Corps for damages
or relocate the park in lieu of damages, as the
Iegisbtive h~tory of the authorization of ap
propriations for the third powerplant indi-
cated that Congress contemplated damage to
the park, but failed to protide for reimburse-
ment. Dec. Comp. Gen. B-169228 (April 14,
1970).
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July 19, 1966

1874

INCREASED AUTHORIZATION, MISSOURI RIVER
BASIN PROJECT

Page 1874

[Appropriation authorization increased—Limitations. ]—There is
hereby authorized to be appropriated for fiscal years 1967 and 1968 the
sum of $68,000,000 for continuing the works in the Missouri River Basin
to be undertaken by the Secretiry of the Interior pursuant to the com-
prehensive plan adopted by section 9(a) of the Act approved December 22,
1944 (Public Law Numbered 534, Seventy-eighth Congress), as amended
and supplemented by subsequent Acts of Congress. No part of the funds
hereby authorized to be appropriated shall be available to initiate construc-
tion of any unit of the Missouri River Basin project, whether included in
said comprehensive plan or not. (80 Stat. 322; Act of September 22, 1967,
81 Stat. 228)

EXPMNATORYNOTE

1967 Amendment. The Act of September priation authorization from $60,000,000 to
22, 1967 (Public Law 90-89, 81 Stat. 228) $68,000,000. The 1967 Act appears in Vol-
amended this Act by increasing the appr~ ume IV in chronological order.

NOTEOFOPINION

1. Applicability of Kmitation necessary for marketing power and energy
The Iimimtion in the Acts of Au~st 14, from generating facihties already completed

1964 (78 Stat. 466) andJuly 19, 1966 (80 Stat. or under construction. Memorandum of Act-
322) proscribing the use of appropriated ing Solicitor Weinberg, June 29, 1967, in re
funds for the initiation of any unit of the Mis- authority to construct 345-KV transmission
souri River Basin proj~t not subsequently au- line from Fort Thompson, South Dakota, to
thorized does not apply to transmission lines Grand Island, Nebraska.
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September 7, 1966

MANSON

1884-1885

UNIT, CHIEF JOSEPH DAM PROJECT

Pages 1884-1885

EXPLANATORYNOTE

Codification Omitid. The Act of Septem- codified at 43 U.S.C. $$ 616vv-1 to 616vv-5
ber 7,1966 (Public bw 89-557,80 Stat. 704), but was omitted from the 1976 and subse-
authorizing the Manson Unit, Chelan Divi- quent editions of the U.S. Code as having lim-
sion, ChlefJoseph Dam Project, originally was ited applicability.
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September 7, 1966

1886-1888

FEASIBILITY STUDIES

Pages 1886-1888

[See. 1. Studies of proposals

* *

pending before ~ngress autiorized.]—

* * *

Region 5

Chikaskia project on the Chikaskia River in south+entral Kansas and
north-central Oklahoma:

NOTEOFOPINION

1 kreation plan within the purview of the Federal Water Proj-
Inclusion of a golf course and tennis courts ect Recreation Act of 1965, 16 U.S.C. $4601-

in the proposed recreation plan to be made a 12. Memorandum from Assismnt Sohcitor
part of the feasibility report on the Chlkaskia Mauro to Commissioner of Recbmation, Sep
Project, Kansas-Oklahoma, is for the purpose tember 11, 1980.
of “outdoor recreation” and is th~relore
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September 19, 1966

1897

LOWER RIO GWNDE SALINITY PROBLEM

Page 1897

Sec. 2. [Appropriation autiofized.]— To defray costs that accrue to the
United States under the agreement or agreements referred to in the first
section of this Act for the construction, operation, and maintenance of
drainage conveyance canal projects, there are authorized to be appropriated
to the Department of State for use of the United States Section, Interna-
tional Boundary and Water Commission, United States and Mexico, the
following amounts:

(1) Not to exceed $690,000 for costs of construction.
(2) Upon completion of construction, not to exceed $25,000 based on

estimated calendar year 1976 costs, plus or minus such amounts as may be
justified by reason of ordinary fluctuations in operation and maintenance
costs involved therein, annually for costs of operation and maintenance. (80
Stat. 808; $ 7(a), Act of October 18, 1973, 87 Stat. 452; $ 514(a), Act of
August 17, 1977, 91 Stat. 862; 22 U.S.C. $ 277d-31)

EXPMNATORYNOTm

1977 Amendment. Section 514(a) of the involved therein,” following “$25,000”. The
Act of Au&st 17, 1977 (Public hw 95–105, 1977 Act does not appear herein.
91 Sat. 862) amended xction 2 by in~rting 1973 AmendmenL Section 7(a) of the Act
in paragraph (2) “based on estimated calendar of October 18, 1973 (Public bw 93-126, 87
year 1976 costs, plus or minus such amounts Stat. 452) amended section 2 by substituting
as maybe justified by reason of ordinary fluc- “$25,000” for “$20,000”. The 1973 Act
tuations in operation and maintenance costs does not appear herein.
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September 20, 1966

1899-1901

TUALATIN PROJECT

Pages 1899-1901

EXPLANATORYNOTE

Mfi@tion Otitted. The Act of Septem- 616sss but was omitted from the 1976 and
ber 20, 1966 (Public Law 89-596, 80 Stat. subsequent editions of the U.S. Code as hav-
822), authorizing the Tualatin Project, orig- ing limited applicability.
inally was codified at 43 U.S.C. $$ 6 16nnn to

S420



October 10, 1966

1903

INTERNATIONAL FLOOD CONTROL PROJECT,
TIJUANA RIVER

Page 1903

Sec. 2. [Appropriation authorized —Acquisition of land.]—Pursuant to
the agreement concluded under the authority of section 1 of this Act, the
United States Commissioner is authorized to construct, operate, and main-
tain the portion of the “International Flood Control Project, Tijuana River
Basin;’ assigned to the United States, and there is hereby authorized to be
appropriated to the Department of S@te for use of the United Stites section
the sum of $10,800,000 for construction costs of such project, as modified,
based on estimated June 1976 prices, plus or minus such amounts as may
be justified by reason of price index fluctuations in costs involved therein,
and such sums as maybe necessary for its maintenance and operation, except
that no funds may be appropriated under sections 1 and 2 of this Act for
the fiscal year ending on September 30, 1977. Contingent upon the fur-
nishing by the city of San Diego of its appropriate share of the funds for
the acquisition of the land and interests therein needed to carry out the
agreement between the United States and Mexico to construct such project,
the Secretary of State, acting through the United States Commissioner, is
further authorized to participate financially with non-Federal interests in
the acquisition of said lands and interest therein, to the extent that funds
provided by the city of San Diego are insufficient for this purpose. (80 Stat.
884; Act of September 28, 1976, 90 Stat. 1333; 22 U.S.C. $ 277d-33)

EXPUNATORYNOTE

1976 Amendment. The Act of September
28, 1976 (Public Law 94-425,90 Smt. 1333)
amended section 2 by substituting provisions
authorizing appropriations of $10,000,000
for construction costs based on June 1976
prices, with the exception that no funds may
be appropriated for the fiscal year ending Sep
tember 30, 1977, for the former provisions
authorizing appropriations not to exceed

$12,600,000; eliminating the provision re-
quiring approval of tide by the Attorney Gen-
eral; and adding the provision authorizing
financial participation by the Secretary of
State through the U.S. Commissioner in the
acquisition of hnds for the project contingent
upon the Cityof SanDiego furnishing its ap
proprtate share of funds. The 1976 Act does
not appear herein.
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October 15, 1966

1906

BIGHORN CANYON NATIONAL RECREATION AREA

Page 1906

*. 5. [Appropriation authorizd.]-There is hereby authorized to be
appropriated not more than $780,000 for the acquisition of land and in-
terests in land pursuant to this Act. (80 Stat. 913; $ 101(3), Act of April
11, 1972, 86 Stat. 120; 16 U.S.C. $ 460t-4)

EXPMNATORYNOTE

1972 Amendment. Section 101(3) of the the authorized appropriation from $355,000
Act of April 11, 1972 (Public Law 92-272, to $780,000. The 1972 Act does not appear
86 S@t. 120) amended section 5 by increasing herein.
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October 15, 1966

1907

CONTRACTS FOR SCIENTIFIC AND TECHNICAL RESEARCH

Page 1907

[%. 1. S&entific and t~nical research contra~s authoriA-Show-
ing of capability of doing work rquired-Coordination of resear&—
Reports and publications]—

* * * * *

(d) Repealed. (80 Stit. 951; Act of October 19, 1980, 94 Stit. 2239; 42
U.S.C. $ 1900b)

EXPLANATORYNOTE

1980 Amendment. Section 108(a) of the subsection (d). Extracts from the 1980 Act,
Act of October 19, 1980 (Pubhc Law 96-470, includlng section 108(a), appear in Volume IV
94 Stat. 2239) amended section 1 by repealing in chronolo~cal order.
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October 15, 1966

1909

PUBLIC WORKS APPROPRIATION ACT, 1967

Page 1909

[Disaster relief ex~n&tures— Reimbursement by Office of Emergency
Planning.]—

* * * * *

EXPMNATORYNOTE

Error in We Text of Volume III. The ci- thls provision should be 80 Stat. 1010.
tation to the Statutes at Large at the end of
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November 6, 1966

1912-1913

DISASTER RELIEF ACT OF 1966

Pages 1912-1913

[Extiati from] An act to provide additional assistance for areas suffering a major dimster.
(Act of November 6, 1966, Public Law 89-769, 80 Stat. 1316)—Re~ealed.

EXPLANATORYNOTE

1970 Re~I. Section 302 of the Disaster Rplanatory Note following the extracts from
Relief Act of December31, 1970 (Public Law the Disaster Relief Act of May 22, 1974 (Pub
91–606, 84 Stat. 1759) repealed all but sec- lic Law 93–288, 88 Stat. 143), which appear
tion 7 of this Act. A discussion of the provi- in Volume IV in chronolo@cal order.
sions of the 1970 Act is conmined in an
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November 7, 1966

1921-1922

FLOOD CONTROL ACT OF 1966

Pages 1921-1922

W. 203. [ProjWts aufiofizd.]—

* * * *

SACRAMENTO RIVER BASIN

[Ma~stille Dam.]T

* * * * *

EXPLANATORYNOTE

Subqent M@fication. Section 159 of purpose project located at the Parks Bar site,
the Water Resources Development Act of including power development with pumped
1976 (Act of October 22, 1976, Public hw storage, at an estimated costof$150,000. Ex-
94-587, 90 Stat. 2917) modified the Marys- tracts from the 1976 Act, not includlng sec-
ville Lake project, Cahfomia, by authorizing tion 159, appear in Volume IV in
the phase I design memorandum stage of ad- chronolo@eal order.
vance engineering and design for a multiple
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Appendix

TITLE 1, U.S. CODE—GENERAL PROVISIONS

Thh title was enacted by act July 30, 1947, ch. 388$1, 61 Stat. 633

CHAPTER l—RULES OF CONSTRUCTION

$1. Words denoting number, gender, and so forth

In determining the meaning of any Act of Congress, unless the context
indicates otherwise—

words importing the singular include and apply to several persons,
parties, or things;

words importing the plural include the singular;
words importing the masculine gender include the feminine as well;
words used in the present tense include the future as well as the

‘ present;
the words “insane” and “insane person” and “lunatic” shall include

every idiot, lunatic, insane person, and person non compos mentis;
the words’ ‘person” and “whoever” include corporations, companies,

associations, firms, partnerships, societies, and joint stock companies,
as well as individuals;

“officer” includes any person authorized by law to perform the duties
of the office;

“signature” or “subscription” includes a mark when the person mak-
ing the same intended it as such;

“oath” includes affirmation, and “sworn” includes affirmed;
“writing” includes printing and typewriting and reproductions of

visual symbols by photographing, multigraphing, mimeographing,
manifolding, or otherwise.

Uuly 30, 1947, ch. 388,61 Stat. 633; June 25, 1948, ch. 645, $6,62 Stat.
859; Oct. 31, 1951, ch. 655, $1, 65 Stat. 710.)

$2. “County” as including 6’parish”, and so forth

The word “county” includes a parish, or any other equivalent subdivision
of a State or Territory of the United States.
~uly 30, 1947, ch. 388,61 Stat. 633.)

$3. “Vessel” as including all means of water transportation

The word “vessel” includes every description of watercraft or other ar-
tificial contrivance used, or capable of being used, as a means of transpor-
tation on water.
~uly 30, 1947, ch. 388, 61 Stat. 633.)

$4. “Vehicle” as including all means of land transportation

The word “vehicle” includes every description of carriage or other ar-
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1 U. S. C. —GENERAL PROVISIONS—$ 5

tificial contrivance used, or capable of being used, as a means of transpor-
tation on land.
Ouly 30, 1947, ch. 388,61 Stat. 633.)

$5. “Company” or “association” as including successors and assigns

The word “company” or “association”, when used in reference \O a
corporation, shall be deemed to embrace the words “successors and assigns
of such company or association”, in like manner as if these last-named words,
or words of similar import, were expressed.
Uuly 30, 1947, ch. 388,61 Stat. 633.)

$6. Limitation of term “products of American fisheries”

Wherever, in the statutes of the United States or in the rulings, regu-
lations, or interpretations of various administrative bureaus and agencies
of the United States there appears or may appear the term “products of
American fisheries” said term shall not include fresh or frozen fish fillets,
fresh or frozen fish steaks, or fresh or frozen slices of fish substantially free
of bo~e (including any of the foregoing divided into sections), produced in
a foreign country or its territorial waters, in whole or in part with the use
of the labor of persons who are not residents of the United Stites.
~uly 30, 1947, ch. 388,61 Stat.634.)
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TITLE 2, U.S. CODE—THE CONGRESS
* * * * *

CHAPTER 17A—CONGRESSIONAL BUDGET AND
FISCAL OPERATIONS

~ 621. ~nWessional declaration of purpose

The Congress declares that it is essential—
(1) to assure effective congressional control over the budgetary process;
(2) to provide for the congressional determination each year of the

appropriate level of Federal revenues and expenditures;
(3) to provide a system of impoundment control;
(4) to establish national budget priorities; and
(5) to provide for the furnishing of information by the executive branch

in a manner that will assist the Congress in discharging its duties.
(Pub. L. 93-344, $2, July 12, lg74, 88 Stat. 298.)

EXPLANATORYNOTE

Shoti Tide. Section 1 of Public Law 93- changed the fiscal year from July I-June 30
344 approved July 12, 1974, provided that to October l-September 30, and set forth a
the entire act may be cited as the ‘‘Congre~ formal budget process and timetable, may be
sional Budget and Impoundment Control Act cited as the “Congressioml Budget Act of
of 1974.” It further provided that titles I-IX, 1974”; and that title X may be cited as the
which, among other provisions, es~bhshed Impoundment Control Act of 1974. Title X
the House and Semte Budget Committees aPFrs in Volume IV in chronological order.
and the Congressional Budget OffIce,

~ 622. Definitions

For purposes of this Act—
(1) The terms “budget outlays” and “outlays” mean, with respect to

any fiscal year, expenditures and net lending of funds under budget au-
thority during such year.

(2) The term “budget authority” means authority provided by law to
enter into obligations which will result in immediate or future outlays
involving Government funds or to collect offsetting receipts, except that
such term does not include authority to insure or guarantee the repay-
ment of indebtedness incurred by another person or government.

(3) The term “tax expenditures” means those revenue losses attrib-
utable to provisions of the Federal tax laws which allow a special exclusion,
exemption, or deduction from gross income or which provide a special
credit, a preferential rate of =, or a deferral of tax liability; and the
term “tax expenditures budget” means an enumeration of such tax ex-
penditures.

(4) The term “concurrent resolution on the budget” means—
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2 U. S.C.—THE CONGRESS—$ 622

(A) a concurrent resolution setting forth the congressional budget
for the United States Government for a fiscal year as provided in section
632 of this title; and

(B) any other concurrent resolution revising the congressional budget
for the United States Government for a fiscal year as described in
section 635 of this title.
(5) The term “appropriation Act” means an Act referred to in section

105 of title 1.
(6) The term “deficit” means, with respect to any fiscal year, the

amount by which total budget outlays for such fiscal year exceed total
revenues for such fiscal year. In calculating the deficit for purposes of
comparison with the maximum deficit amount under the Balanced
Budget and Emergency Deficit Control Act of 1985 and in calculating
the excess deficit for purposes of sections 251 and 252 of such Act [2
U.S.C. 901, 902] (notwithstanding section911 (a) of title 42, for any fiscal
year, the receipts of the Federal Old-Age and Survivors Insurance Trust
Fund and the Federal Disability Insurance Trust Fund for such fiscal year
and the taxes payable under sections 140 1(a), 310 1(a), and 311 1(a) of title
26 during such fiscal year shall be included in total revenues for such
fiscal year, and the disbursements of each such Trust Fund for such fiscal
year shall be included in total budget outlays for such fiscal year. Not-
withstanding any other provision of law except to the extent provided by
section 911 (a) of title 42, the receipts, revenues, disbursements, budget
authority, and outlays of each off-budget Federal entity for a fiscal year
shall be included in total budget authority, total budget outlays, and to-l
revenues and the amounts of budget authority and outlays set forth for
each major functional category, for such fiscal year. Amounts paid by the
Federal Financing Bank for the purchase of loans made or guaranteed
by a department, agency, or instrumentality of the Government of the
United States shall be treated as outlays of such department, agency, or
instrumentality.

(7) The term “maximum deficit amount” means—
‘(A) with respect

$171,900,000,000;
(B) with respect

$144,000,000,000;
(C) with respect

$108,000,000,000;
(D) with respect

$72,000,000,000;
(E) with resDect

$36:OO0,000,0bO; and

to the fiscal year beginning October 1, 1985,

to the fiscal year beginning October 1, lg86 >

to the fiscal year beginning October 1, 1987,

to the fiscal year beginning October 1, 1988,

to the fiscal year beginning October 1, 1989,

(F) with respect to the fiscal year beginning October 1, 1990, zero.
(8) The term “off-budget Federal entity” means any entity (other than

a privately-owned Government-sponsored entity)—
(A) which is established by Federal law, and
(B) the receipts and disbursements of which are required by law to
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2 U. S.C.—THE CONGRESS—$ 632(a)

be excluded from the totals of—
(i) the budget of the United Swtes Government submitted by the

President pursuant to section 1105 of title 31, or
(ii) the budget adopted by the Congress pursuant to subchapter I

of this chapter.
(9) The term “entitlement authority” means spending authority de-

scribed by section 651(c)(2)(C) of this title.
(10) the term “credit authority” means authority to incur direct loan

obligations or to incur primary loan guarantee commitments.
(Pub. L. 93-344, $3, July 12, 1974, 88 Stat. 299; Pub. L. 95-11O, $1,
Sept. 20, 1977, 91 Stat. 884; Pub. L. 99-177, title II, $$ 201(a),232(b),
Dec. 12, 1985, 99 Stat. 1039,1062.)

EXPLANATORYNOTE

1985 Amendmen~Short Titie; Popular Budgetand EmergencyDeficitControl Act
Name.PublicLaw 99-177, approvedDecem- of 1985,” It is popularly known as the
ber 12,1985,addedparagraphs(6)–(10).Sec- Gramm-Rudman-HollingsAct.Onlya fewse-
tion 200(a)of PublicLaw99-177 provided lected provisions of the Act appear herein.
that title 11 may be cited as he “Balanced

* * * * *

SUBCHAPTER I—BUDGET PROCESS

* * * * *

$632. Annual adoption of concurrent resolution on the budget

(a) Content of concurrent resolution on the budget

On or before April 15 of each year, the Congress shall complete action
on a concurrent resolution on the budget for the fiscal year beginning on
October 1 of such year. The concurrent resolution shall set forth appro-
priate levels for the fiscal year beginning on October 1 of such year, and
planning levels for each of the two ensuing fiscal years, for the following—

(1) totals of new budget authority, budget outlays, direct loan obliga-
tions, and primary loan guarantee commitments;

(2) total Federal revenues and the amount, if any, by which the aggre-
gate level of Federal revenues should be increased or decreased by bills
and resolutions to be reported by the appropriate committees;

(3) the surplus or deficit in the budget;
(4) new budget authority, budget outlays, direct loan obligations, and

primary loan guarantee commitments for each major functional category,
based on allocations of the total levels set forth pursuant to paragraph
(l); and

(5) the public debt.

* * * * *

(Pub. L. 93-344, title 111, ~ 301, July 12, 1974,88 Stat. 306; Pub. L. 94-
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2 U. S.C.—THE CONGRESS—$ 635(a)

455, title XIX, $ 1907(a)(5j, Oct. 4, 1976,90 Stat. 1836; Pub. L. 95-523,
title III. $$ 303(a), 304, Oct. 27, 1978, 92 Stat. 1905, 1906; Pub. L. 99–
177, title II, $ 201(b), Dec. 12, 1985, 99 Stat. 1040.)

* * * * *

~ 635. Permissible revisions of concurrent resolutions on the budget

(a) In general

At any time after the concurrent resolution on the budget for a fiscal
year has been agreed to pursuant to section 632 of this ,title, and before
the end of such fiscal year, the two Houses may adopt a concurrent res~
lution on the budget which revises or reaffirms the concurrent resolution
on the budget for such fiscal year most recently agreed to.

~) Maximum deficit amount may not be exceeded

The provisions of section 632(i) of this title shall apply with respect to
concurrent resolutions on the budget under this section (and amendments
thereto and conference reports thereon) in the same way they apply to
concurrent resolutions on the budget under such section 632(i) of this title
(and amendments thereto and conference reports thereon).
(Pub. L. 93-344, title III, $304, July 12, 1974,88 Stat. 310; Pub. L. 99-
177, title II, $ 201@), Dec. 12, 1985, 99 Stat. 1047.)

* * * * *

$641. Reconciliation , ~

(a) Inclusion of reconciliation directives in concurrent resolutions on
the budget

A concurrent resolution on the budget for any fiscal year, to the extent
necessary to effectuate the provisions and requirements of such resolution,
shall— 1

(1) specify the total amount by which—
(A) new budget authority for such fiscal year;
(B) budget authority initially provided for prior fiscal years;
(C) new entitlement authority which is to become effective during

such fiscal year; and
(D) credit authority for such fiscal year,

contained in laws, bills, and resolutions within the jurisdiction of a com-
mittee, is to be changed and direct that committee to determine and
recommend changes to accomplish a change of such total amount;

(2) specify the total amount by which revenues are to be changed and
direct that the committees having jurisdiction to determine and recom-
mend changes in the revenue laws, bills, and resolutions to accomplish a
change of such total amount;

(3) specify the amounts by which the stitutory limit on the public debt
is to be changed and direct the committee having jurisdiction to rec-
ommend such change; or
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2 U. S.C.—THE CONGRESS—$ 641 (C)

(4) specify and direct any combination of the matters described in par-
agraphs (l), (2), and (3).

(b) Legislative procedure

If a concurrent resolution containing directives to one or more commit-
tees to determine and recommend changes in laws, bills, or resolutions is
agreed to in accordance with subsection (a) of this section, and—

(1) only one committee of the House or the Senate is directed to de-
termine and recommend changes, that committee sk]] promptly make
such determination and recommendations and report to its House rec-
onciliation legislation containing such recommendations; or

(2) more than one committee of the House or the Senate is directed
to determine and recommend changes, each such committee so directed
shall promptly make such determination and recommendations and sub-
mit such recommendations to the Committee on the Budget of its House,
which, upon receiving all such recommendations, shall report to its House
reconciliation legislation carrying out all such recommendations without
any substantive revision.

For purposes of this subsection, a reconciliation resolution is a concurrent
resolution directing the Clerk of the House of Representatives or the Sec-
retary of the Senate, as the case may be, to make specified changes in bills
and resolutions which have not been enrolled.

(c) Compliance with reconciliation directions

Any committee of the House of Representatives or the Senate that is
directed, pursuant to a concurrent resolution on the budget, to determine
and recommend changes of the type described in paragraphs (1) and (2) of
subsection (a) of this section with respect to laws within itsjurisdiction, shall
be deemed to have complied with such directions—

(1) if—
(A) the amount of the changes of the type described in paragraph

(1) of such subsection recommended by such committee do not exceed
or fall below the amount of the changes such committee was directed
by such concurrent resolution to recommend under such paragraph
by more than 20 percent of the total of the amounts of the changes
such committee was directed to make under paragraphs (1) and (2) of
such subsection: and

(B) the amount of the changes of the type described in paragraph
(2) of such subsection recommended by such committee do not exceed
or fall below the amount of the changes such committee was directed
by such concurrent resolution to recommend under that paragraph by
more than 20 percent of the total of the amounts of the changes such
committee was directed to make under paragraphs (1) and (2) of such
subsection; and
(2) if the total amount of the changes recommended by such committee

is not less than the total of the amounts of the changes such committee
was directed to make under paragraphs (1) and (2) of such subsection.
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(d) Limitation on amendments to reconciliation bills and resolutions

(1) It shall not be in order in the House of Representatives to consider
any amendment to a reconciliation bill or reconciliation resolution if such
amendment would have the effect of increasing any specific budget out-
lays above the level of such outlays provided in the bill or resolution (for
the fiscal years covered by the reconciliation instructions set forth in the
most recently agreed to concurrent resolution on the budget), or would
have the effect of reducing any specific Federal revenues below the level
of such revenues provided in the bill or resolution (for such fiscal years),
unless such amendment makes at least an equivalent reduction in other
specific budget outlays, an equivalent increase in other specific Federal
revenues, or an equivalent combination thereof (for such fiscal years),
except that a motion to strike a provision providing new budget authority
or new entitlement authority may be in order.

(2) It shall not be in order in the Senate to consider any amendment
to a reconciliation bill or reconciliation resolution if such amendment
would have the effect of decreasing any specific budget outlay reductions
below the level of such outlay reductions provided (for the fiscal years
covered) in the reconciliation instructions which relate to such bill or
resolution set forth in a resolution providing for reconciliation, or would
have the effect of reducing Federal revenue increases below the level of
such revenue increases provided (for such fiscal years) in such instructions
relating to such bill or resolution, unless such amendment makes a re-
duction in other specific budget outlays, an increase in other specific
Federal revenues, or a combination thereof (for such fiscal years) at least
equivalent to any increase in outlays or decrease in revenues provided by
such amendment, except that a motion to strike a provision shall always
be in order.

(3) Paragraphs (1) and (2) shall not apply if a declaration of war by the
Congress is in effect.

(4) For purposes of this section, the levels of budget outlays and Federal
revenues for a fiscal year shall be determined on the basis of estimates
made by the Committee on the Budget of the House of Representatives
or of the Senate, as the case may be.

(5) The Committee on Rules of the House of Representatives may make
in order amendments to achieve changes specified by reconciliation di-
rectives contained in a concurrent resolution on the budget if a committee
or committees of the House fail to submit recommended changes to its
Committee on the Budget pursuant to its instruction.

(e) Procedure in Senate

(1) Except as provided in paragraph (2), the provisions of section 636
of this title for the consideration in the Senate of concurrent resolutions
on the budget and conference reports thereon shall also apply to the
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consideration in the Senate of reconciliation bills reported under sub-
section (b) of this section and conference reports thereon.

(2) Debate in the Senate on any reconciliation bill reported under
subsection @) of this section, and all amendments thereto and debatable
motions and appeals in connection therewith, shall be limited to not more
than 20 hours.

(f) Completion of reconciliation process

(1) In general

Congress shall complete action on any reconciliation bill or reconcili-
ation resolution reported under subsection (b) of this section not later
than June 15 of each year.

(2) Point of order in the House of Representatives
It shall not be in order in the House of Representatives to consider

any resolution providing for an adjournment period of more than three
calendar days during the month ofJuly until the House of Representatives
has completed action on the reconciliation legislation for the fiscal year
beginning on October 1 of the calendar year to which the adjournment
resolution pertains, if reconciliation legislation is required to be reported
by the concurrent resolution on the budget for such fiscal year.

(g) Limitation on changes to Social Security Act
Notwithstanding any other provision of law, it sbll not be in order in

the Senate or the House of Representatives to consider any reconciliation
bill or reconciliation resolution reported pursuant to a concurrent resolu-
tion on the budget agreed to under section 632 or 635 of this title, or a
resolution pursuant to section 904(b) of this title, or any amendment thereto
or conference report thereon, that contains recommendations with respect
to the old-age, survivors, and disability insurance program established under
title II of the Social Security Act [42 U.S.C. 401 et seq.].
(Pub. L. 93-344, title III, $310, July 12, 1974,88 Stat. 315; Pub. L. 99-
177, title II, $ 201(b), Dec. 12, 1985, 99 Stat. 1053.)

~ 642. New budget authority, new entitlement authority, and revenue
legislation to be within appropriate levels

(a) Legislation subject to point of order

Except as provided by subsection (b) of this section, after the Congress
has completed action on a concurrent resolution on the budget for a fiscal
year, it shall not be in order in either the House of Representatives or the
Senate to consider any bill, resolution, or amendment providing new budget
authority for such fiscal year, providing new entitlement authority effective
during such fiscal year, or reducing revenues for such fiscal year, or any
conference report on any such bill or resolution, if—

(1) the enactment of such bill or resolution as reported;
(2) the adoption and enactment of such amendment; or
(3) the enactment of such bill or resolution in the form recommended

in such conference report;

S437



Appendix

2 U. S.C.—THE CONGRESS—$ 642(b)

would cause the appropriate level of total new budget authority or total
budget outlays set forth in the most recently agreed to concurrent resolution
on the budget for such fiscal year to be exceeded, or would cause revenues
to be less than the appropriate level of total revenues set forth in such
concurrent resolution or, in the Senate, would otherwise result in a deficit
for such fiscal year that exceeds the maximum deficit amount specified for
such fiscal year in section 622(7) of this title (except to the extent that
paragraph (1) of section 632(i) of this title or section 635(b) of this title, as
the case may be, does not apply by reason of paragraph (2) of such sub-
section).

@) Exception in House

Subsection (a) of this section shall not apply in the House of Represen-
tatives to any bill, resolution, or amendment which provides new budget
authority or new entitlement authority effective during such fiscal year, or
to any conference report on any such bill or resolution, if—

(1) the enactment of such bill or resolution as reported;
(2) the adoption and enactment of such amendment; or
(3) the enactment of such bill or resolution in the form recommended

in such conference report,

would not cause the appropriate allocation of new discretionary budget
authority or new entitlement authority made pursuant to section 633(a) of
this title for such fiscal year, for the committee within whose jurisdiction
such bill, resolution, or amendment falls, to be exceeded.

(c) Determination of budget levels

For purposes of this section, the levels of new budget authority, budget
outlays, new entitlement authority, and revenues for a fiscal year shall be
determined on the basis of estimates made by the Committee on the Budget
of the House of Representatives or of the Senate, as the case may be.
(Pub. L. 93-344, title III, ~ 311, July 12, 1974, 88 Stat. 316; Pub. L. 99-
177, title II, $ 201(b), Dec. 12, 1985, 99 Stat. 1055.)

SUBCHAPTER II—FISCAL PROCEDURES

$651. Bills providing new spending aufiority

(a) Controls on legislation providing spending autiority

It shall not be in order in either the House of Representatives or the
Senate to consider any bill, resolution, or conference report, as reported
to its House which provides new spending authority described in subsection
(c)(2)(A) or (B) of this section (or any amendment which provides such new
spending authority), unless that bill, resolution, conference report, or
amendment also provides that such new spending authority as described in
subsection (c)(2)(A) or (B) of this section is to be effective for any fiscal year
only to such extent or in such amounts as are provided in appropriation
Acts.
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(b) Legislation providing entitlement authority

(1) It shall not be in order in either the House of Representatives or
the Senate to consider any bill or resolution which provides new spending
authority described in subsection (c)(2)(C) of this section (or any amend-
ment which provides such new spending authority) which is to become
effective before the first day of the fiscal year which begins during the
calendar year in which such bill or resolution is reported.

(2) If any committee of the House of Representatives or the Senate
reports any bill or resolution which provides new spending authority
described in subsection (c)(2)(C) of this section which is to become effec-
tive during a fiscal year and the amount of new budget autiority which
will be required for such fiscal year if such bill or resolution is enacted
as so reported exceeds the appropriate allocation of new budget authority
reported under section 633(b) of this title in connection with the most
recently agreed to concurrent resolution of the budget for such fiscal
year, such bill or resolution shall then be referred to the Committee on
Appropriations of that House with instructions to report it, with the
committee’s recommendations, within 15 calendar days (not counting any
day on which that House is not in session) beginning with the day following
the day on which it is so referred. If the Committee on Appropriations
of either House fails to report a bill or resolution referred to it under
this paragraph within such 15-day period, the committee shall automat-
ically be discharged from further consideration of such bill or resolution
and such bill or resolution shall be placed on the appropriate calendar.

(3) The Committee on Appropriations of each House shall have juris-
diction to report any bill or resolution referred to it under paragraph
(2) with an amendment which limits the total amount of new spending
authority provided in such bill or resolution.

(c) Definitions

(1) For purposes of this section, the term “new spending authority”
means spending authority not provided by law on the effective date of
this Act, including any increase in or addition to spending authority pro-
vided by law on such date.

(2) For purposes of paragraph (l), the term “spending authority” means
authority (whether temporary or permanent)—

(A) to enter into contracts under which the United States is obligated
to make outlays, the budget authority for which is not provided in
advance by appropriation Acts;

(B) to incur indebtedness (other than indebtedness incurred under
chapter 31 of title 31) for the repayment of which the United States
is liable, the budget authority for which is not provided in advance by
appropriation Acts;

(C) to make payments (including loans and grants), the budget au-
thority for which is not provided for in advance by appropriations acts,
to any person or government if, under the provisions of the law con-
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taining such authority, the United States is obligated to make such
payments to persons or governments who meet the requirements es-
tablished by such bw;

(D) to forego the collection by the United States of proprietary off-
setting receipts, the budget authority for which is not provided in ad-
vance by appropriation Acts to offset such foregone receipts; and

(E) to make payments by the United States (including loans, grants,
and payments from revolving funds) other than those covered by sub-
paragraph (A), (B), (C), or (D), the budget authority for which is not
provided in advance by appropriation Acts.

Such term does not include authority to insure or guarantee the re-
payment of indebtedness incurred by another person or government.

(d) Exceptions

(1) Subsections (a) and (b) of this section shall not apply to new spending
authority if the budget authority for outlays which will result from such
new spending authority is derived–

(A) from a trust fund established by the Social Security Act (as in
effect on July 12, 1974) [42 U.S.C. 301 et seq.]; or

(B) from any other trust fund, 90 percent or more of the receipts
of which consist or will consist of amounts (transferred from the general
fund of the Treasury) equivalent to amounts of taxes (related to the
purposes for which such outlays are or will be made) received in the
Treasury under specified provisions of the Internal Revenue Code of
1954 [26 U.S.C. 1 et seq.].
(2) Subsections (a) and (b) of this section shall not apply to new spending

authority which is an amendment to or extension of chapter 67 of title
31, or a continuation of the program of fiscal assistance to State and local
governments provided by that chapter, to the extent so provided in the
bill or resolution providing such authority.

(3) Subsections (a) and (b) of this section shall not apply to new spending
authority to the extent that—

(A) the outlays resulting therefrom are made by an organization
which is C) a mixed-ownership Government corporation (as defined in
section 910 1(2) of title 31), or (ii) a wholly owned Government cor-
poration (as defined in section 9101(3) of title 31) which is specifically
exempted by law from compliance with any or all of the provisions of
chapter 91 of title 31, as of December 12, 1985; or

(B) the outlays resulting therefrom consist exclusively of the proceeds
of gifts or bequests made to the United States for a specific purpose.

(Pub. L. 93-344, title IV, $401, July 12, 1974, 88 Stat. 317; Pub. L. 99-
177, title II, $211, Dec. 12, 1985, 99 Stat. 1056.)

Q652. Legislation providing new credit authority

(a) Controls on legislation providing new credit authority

It shall not be in order in either the House of Representatives or the
Senate to consider any bill, resolution, or conference report, as reported
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to its House, or any amendment which provides new credit authority de-
scribed in subsection (b)(1) of this section, unless that bill, resolution, con-
ference report, or amendment also provides that such new credit authority
is to be effective for any fisual year only to such extent or in such amounts
as are provided in appropriation Acts.

(b) “New cr~~t aufiority” defined

For DurDoses of this Act. the term “new Credit authority” means credit–,
authority {as defined in section 622(10) of this title) not provided by law
on the effective date of this section, including any increase in or addition
to credit authority provided by law on such date.
(Pub. L. 93-344, title IV, $402, July 12, 1974, 88 Stat. 318; Pub. L. 99-
177, title II, $212, Dee, 12, 1985, 99 Stat. 1058.)

* * * * *

~ 655. Off-budget agencies, pro~ams, and activities

(a) Notwithsmnding any other provision of law, budget authority, credit
authority, and estimates of outlays and receipts for activities of the Federal
budget which are off-budget immediately prior to December 12, 1985, not
including activities of the Federal Old-Age and Survivors Insurance and
Federal Disability Insurance Trust Funds, shall be included in a budget
submitted pursuant to section 1105 of title 31 and in a concurrent resolution
on the budget reported pursuant to section 632 or section 635 of this title
and shall be considered, for purposes of this Act, budget authority, outlays,
and spending authority in accordance with definitions set forth in this Act.

(b) All receipts and disbursements of the Federal Financing Bank with
respect to any obligations which are issued, sold, or guaranteed by a Federal
agency shall be treated as a means of financing such agency for purposes
of section 1105 of title 31 and for purposes of this Act.

(Pub. L. 93-344, title IV, $406, as added Pub. L. 99-177, title 11, $214,
Dec. 12, 1985, 99 Stat. 1059.)
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TITLE 5, U.S. CODE—GOVERNMENT ORGANIZATION
AND EMPLOYEES \

This title was enacted by Pub. L. 89-554, # 1, Sept. 6, 1966, 80 Stat. 378

PART I—THE AGENCIES GENERALLY

* * * * *

CHAPTER 3—POWERS

~ 301. Departmental regulations

The head of an Executive department or military department may pre-
scribe regulations for the government of his department, the conduct of
its employees, the distribution and performance of its business, and the
custody, use, and preservation of its records, papers, and property. This
section does not authorize withholding information from the public or lim-
iting the availability of records to the public.
(Pub. L. 89-554, Sept. 6, 1966,80 Stat. 379.)

~ 302. Delegation of authority

(a) For the purpose of this section, “agency” has the meaning given it
by section 5721 of this title.

(b) In addition to the authority to delegate conferred by other law, the
head of an agency may delegate to subordinate officials the authority
vested in him—

(1) by law to take final action on matters pertaining to the employ-
ment, direction, and general administration of personnel under his
agency; and

(2) by section 3702 of title 44 to authorize the publication of ad-
vertisements, notices, or proposals.

(Pub. L. 98-554, Sept. 6, 1966,80 Stat. 379; Pub. L. 94-183, $ 2(l), Dec.
31, 1975, 889 Stat. 1057.)

* * * * *

CHAPTER 5—ADMINISTRATIVE PROCEDURE

SUBCHAPTER I—GENERAL PROVISIONS

$500. Administrative practice; general provisions

(a) For the purpose of this section—
(1) “agency” has the meaning given it by section 551 of this title; and
(2) “State” means a State, a territory or possession of the United States

including a Commonwealth, or the District of Columbia.
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(b) An individual who is a member in good standing of the bar of the
highest court of a State may represent a person before an agency on filing
with the agency a written declaration that he is currently qualified as pro-
vided by this subsection and is authorized to represent the particular person
in whose behalf he acts.

(c) An individual who is duly qualified to practice as a certified public
accountant in a State may represent a person before the Internal Revenue
Service of the Treasury Department on filing with that agency a written
declaration that he is currently qualified as provided by this subsection and
is authorized to represent the particular person in whose behalf he acts.

(d) This section does not—
(1) grant or deny to an individual who is not qualified as provided by

subsection (b) or (c) of this section the right to appear for or represent
a person before an agency or in an agency proceeding,

(2) authorize or limit the discipline, including disbarment, of individuals
who appear in a representative capacity before an agency;

(3) authorize an individual who is a former employee of an agency to
represent a person before an agency when the representation is prohib-
ited by statute or regulation; or

(4) prevent an agency from requiring a power of attorney as a condition
to the settlement of a controversy involving the payment of money.
(e) Subsections (b)-(d) of this section do not apply to practice before the

Patent Office with respect to patent matters that continue to be covered
by chapter 3 (sections 31-33) of title 35.

(f) When a participant in a matter before an agency is represented by an
individual qualified under subsection (b) or (c) of this section, a notice or
other written communication required or permitted to be given the par-
ticipant in the matter shall be given to the representative in addition to any
other service specifically required by statute. When a participant is rep-
resented by more than one such qualified representative, service on any
one of the representatives is sufficient.
(Added Pub. L. 90-83, $ 1(1)(A), Sept. 11, 1967,81 Stat. 195.)

$503. Witness f=s and allowances

(a) For the purpose of this section, “agency” has the meaning given it by
section 5721 of this title.

(b) A witness is entitled to the fees and allowances allowed by statute for
witnesses in the courts of the United States when—

(1) he is subpenaed under section 304(a) of this title; or
(2) he is subpenaed to and appears at a hearing before an agency au-

thorized by law to hold hearings and subpena witnesses to attend the
hearings.

(Pub. L, 89-554, Sept. 6, 1966,80 Stat. 381.)
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$504. Costs and fees of parties

(a)(l) An agency that conducts an adversary adjudication shall award, to
a prevailing party other than the United States, fees and other expenses
incurred by that party in connection with that proceeding, unless the ad-
judicative officer of the agency finds that the position of the agency was
substantially justified or that special circumstances make an award unjust.
Whether or not the position of the agency was substantially justified shall
be determined on the basis of the administrative record, as a whole, which
is made in the adversary adjudication for which fees and other expenses
are sought.

(2) A party seeking an award of fees and other expenses shall, within
thirty days of a final disposition in the adversary adjudication, submit to
the agency an application which shows that the party is a prevailing party
and is eligible to receive an award under this section, and the amount sought,
including an itemized statement from any attorney, agent, or expert witness
representing or appearing in behalf of the party stating the actual time
expended and the rate at which fees and other expenses were computed.
The party shall also allege that the position of the agency was not substan-
tially justified. When the United States appeals the underlying merits of an
adversary adjudication, no decision on an application for fees and other
expenses in connection with that adversary adjudication shall be made under
this section until a final and unreviewable decision is rendered by the court
on the appeal or until the underlying merits of the case have been finally
determined pursuant to the appeal.

(3) The adjudicative officer of the agency may reduce the amount to be
awarded, or deny an award, to the extent that the party during the course
of the proceedings engaged in conduct which unduly and unreasonably
protracted the final resolution of the matter in controversy. The decision
of the adjudicative officer of the agency under this section shall be made
a part of the record containing the final decision of the agency and shall
include written findings and conclusions and the reason or basis therefor.
The decision of the agency on the application for fees and other expenses
shall be the final administrative decision under this section.

(b)(l) For the purposes of this section—
(A) “fees and other expenses” includes the reasonable expenses of

expert witnesses, the reasonable cost of any study, analysis, engineering
report, test, or project which is found by the agency to be necessary for
the preparation of the party’s case, and reasonable attorney or agent fees
(The amount of fees awarded under this section shall be based upon
prevailing market rates for the kind and quality of the services furnished,
except that (i) no expert witness shall be compensated at a rate in excess
of the highest rate of compensation for expert witnesses paid by the
agency involved, and (ii) attorney or agent fees shall not be awarded in
excess of $75 per hour unless the agency determines by regulation that
an increase in the cost of living or a special factor, such as the limited
availability of qualified attorneys or agents for the proceedings involved,
justifies a higher fee.);
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(B) “party” means a party, as defined in section 551(3) of this title,
who is (i) an individual whose net worth did not exceed $2,000,000 at
the time the adversary adjudication was initiated, or (ii) any owner of an
unincorporated business, or any partnership, corporation, association,
unit of local government, or organization, the net worth of which did
not exceed $7,000,000 at the time the adversary adjudication was initi-
ated, and which had not more than 500 employees at the time the ad-
versary adjudication was initiated; except that an organization described
in section 501(c)(3) of the Internal Revenue Code of 1954 (26 U.S.C.
501 (a)(c)(3)) exempt from taxation under section 501 of such Code, or
a cooperative association as defined in section 15(a) of the Agricultural
Marketing Act (12 U.S.C. 1141j(a)), maybe a party regardless of the net
worth of such organization or cooperative association;

(C) “adversary adjudication” means (i) an adjudication under section
554 of this title in which the position of the United States is represented
by counsel or otherwise, but excludes an adjudication for the purpose of
establishing or fixing a rate or for the purpose of granting or renewing
a license, and (ii) any appeal of a decision made pursuant to section 6 of
the Contract Disputes Act of 1978 (41 U.S.C. 605) before an agency
board of contract appeals as provided in section 8 of that Act (41 U.S.C.
607);

(D) “adjudicative officer” means the deciding official, without regard
to whether the official is designated as an administrative law judge, a
hearing officer or examiner, or otherwise, who presided at the adversary
adjudication; and

(E) “position of the agency” means, in addition to the position taken
by the agency in the adversary adjudication, the action or failure to act
by the agency upon which the adversary adjudication is based; except
that fees and other expenses may not be awarded to a party for any portion
of the adversary adjudication in which the party has unreasonably pro-
tracted the proceedings.
(2) Except as otherwise provided in paragraph (l), the definitions pro-

vided in section 551 of this title apply to this section.
(c)(1) After consultation with the Chairman of the Administrative Con-

ference of the United States, each agency shall by rule establish uniform
procedures for the submission and consideration of applications for an
award of fees and other expenses. If a court reviews the underlying decision
of the adversa~ adjudication, an award for fees and other expenses may
be made only pursuant to section 2412(d)(3) of title 28, United States Code.

(2) If a party other than the United States is dissatisfied with a deter-
mination of fees and other expenses made under subsection (a), that party
may, within 30 days after the determination is made, appeal the determi-
nation to the court of the United States having jurisdiction to review the
merits of the underlying decision of the agency adversary adjudication. The
court’s determination on any appeal heard under this paragraph shall be
based solely on the factual record made before the agency. The court may
modify the determination of fees and other expenses only if the court finds
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tkt the failure to make an award of fees and other expenses, or the cal-
culation of the amount of the award, was unsupported by substantial evi-
dence.

(d) Fees and other expenses awarded under this subsection shall be paid
by any agency over which the party prevails from any funds made available
to the agency by appropriation or otherwise.

(e) The Chairman of the Administrative Conference of the United States,
after consultation with the Chief Counsel for Advocacy of the Small Business
Administration, shall report annually to the Congress on the amount of
fees and other expenses awarded during the preceding fiscal year pursuant
to this section. The report shall describe the number, nature, and amount
of the awards, the claims involved in the controversy, and any other relevant
information which may aid the Congress in evaluating the scope and impact
of such awards. Each agency shall provide the Chairman with such infor-
mation as is necessary for the Chairman to comply with the requirements
of this subsection.
(Added Pub. L. 96-481, title II, $ 203(a)(l), (c), Oct. 21, 1980, 94 Stat.
2325, 2327; revived and amended Pub. L. 99-80, ~~ 1, 6, Aug. 5, 1985,
99 Stat. 183, 186.)

EXPLANATORYNOTE

Shoti Title. Section 201 of Public Law 96– of title 28 of the U.S. Code, my be cited as
481, 94 Stat. 2325, provided that title 11, the “Equal Access to Justice Act.” 28 U.S.C.
which enacted this section and section 2412 $2412 appears in this appendix.

SUBCHAPTER II—ADMINISTRATIVE
PROCEDURE

$551. Definitions

For the purpose of this subchapter—
(1) “agency” means each authority of the Government of the United

States, whether or not it is within or subject to review by another agency,
but does not include—

(A) the Congress;
(B) the courts of the United States;
(C) the governments of the territories or possessions of the United

States;
(D) the government of the District of Columbia;

or except as to the requirements of section 552 of this title—
(E) agencies composed of representatives of the parties or of rep-

resentatives of organizations of the parties to the disputes determined
by them;

(F) courts martial and military commissions;
(G) military authority exercised in the field in time of war or in

occupied territory; or
(H) functions conferred by sections 1738, 1739, 1743, and 1744 of

title 12; chapter 2 of title 41; or sections 1622, 1884, 1891–1902, and
former section 1641 (b)(2), of title 50, appendix;
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(2) “person” includes an individual, partnership, corporation, associ-
ation, or public or private organization other than an agency;

(3) “party” includes a person or agency named or admitted as a party,
or properly seeking and entitled as of right to be admitted as a party, in
an agency proceeding, and a person or agency admitted by an agency as
a party for limited purposes;

(4) “rule” means the whole or a part of an agency statement of general
or particular applicability and future effect designed to implement, in-
terpret, or prescribe law or policy or describing the organization, pro-
cedure, or practice requirements of an agency and includes the approval
or prescription for the future of rates, wages, corporate or financial struc-
tures or reorganizations thereof, prices, facilities, appliances, services or
allowances therefor or of valuations, costs, or accounting, or practices
bearing on any of the foregoing;

(5) “rule making” means agency process for formulating, amending,
or repealing a rule;

(6) l’order” means the whole or a part of a final disposition, whether
affirmative, negative, injunctive, or declaratory in form, of an agency in
a matter other than rule making but including licensing;

(7) “adjudication” means agency process for the formulation of an
order;

(8) “license” includes the whole or a part of an agency permit, certif-
icate, approval, registration, charter, membership, statutory exemption
or other form of permission;

(9) “licensing” includes agency process respecting the grant, renewal,
denial, revocation, suspension, annulment, withdrawal, limitation, amend-
ment, modification, or conditioning of a license;

(10) “sanction” includes the whole or a part of an agency—
(A) prohibition, requirement, limitation, or other condition affecting

the freedom of a person;
(B) withholding of reliefi
(C) imposition of penalty or fine;
(D) destruction, taking, seizure, or withholding of property;
(E) assessment of damages, reimbursement, restitution, compensa-

tion, costs, charges, or fees;
(F) requirement, revocation, or suspension of a license; or
(G) taking other compulsory or restrictive action;

(11) “relie~’ includes the whole or a part of an agency—
(A) grant of money, assistance, license, authority, exemption, excep-

tion, privilege, or remedy;
(B) recognition of a claim, right, immunity, privilege, exemption, or

exception; or
(C) taking of other action on the application or petition of, and

beneficial to, a person;
(12) “agency proceeding” means an agency process as defined by par-

agraphs (5), (7), and (9) of this section;
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(13) “agency action ‘‘ includes the whole or a part of an agency rule,
order, license, sanction, relief, or the equivalent or denial thereof, or
failure to act; and

(14) “ex parte communication” means an oral or written communi-
cation not on the public record with respect to which reasonable prior
notice to all parties is not given, but it shall not include requests for status
reports on any matter or proceeding covered by this subchapter.
(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 381; Pub. L. 94-409, $ 4@),
Sept. 13, 1976, 90 Stat. 1247.)

EXPLANATORYNOTES

Popdar Name. The provisions of sections 1977 Amendment. Sation 4(b) of the Act
551 to 559 and 701 to 706 of title 5 derive of September 13, 1976, Public Law 94–409,
from the Act of June 11, 1946, 60 Smt. 237, 90 S@t. 1247, added the definition of “ex-
which is popuhrly known as the Administra- parte communication” in para~ph 14.
tive Procedure Act.

$552. Public information; agency rules, opinions, orders, r-orals, and
proceedings

(a) Each agency shall make available to the public information as follows:
(1) Each agency shall separately state and currently publish in the Federal

Register for the guidance of the public—
(A) descriptions of its central and field organization and the established

places at which, the employees (and in the case of a uniformed service,
the members) from whom, and the methods whereby, the public may
obtain information, make submittals or requests, or obtain decisions;

(B) statements of the general course and method by which its functions
are channeled and determined, including the nature and requirements
of all formal and informal procedures available;

(C) rules of procedure, descriptions of forms available or the places at
which forms may be obtained, and instructions as to the scope and con-
tents of all papers, reports, or examinations;

(D) substantive rules of general applicability adopted as authorized by
law, and statements of general policy or interpretations of general ap-
plicability formulated and adopted by the agency; and

(E) each amendment, revision, or repeal of the foregoing.
Except to the extent that a person has actual and timely notice of the terms
thereof, a person may not in any manner be required to resort to, or be
adversely affected by, a matter required to be published in the Federal
Register and not so published. For the purpose of this paragraph, matter
reasonably available to the class of persons affected thereby is deemed pub-
lished in the Federal Register when incorporated by reference therein with
the approval of the Director of the Federal Register.

(2) Each agency, in accordance with published rules, shall make available
for public inspection and copying—

(A) final opinions, including concurring and dissenting opinions, as well
as orders, made in the adjudication of cases;
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(B) those statements of policy and interpretations which have been
adopted by the agency and are not published in the Federal Register;
and

(C) administrative staff manuals and instructions to staff that affect a
member of the public;

unless the materials are promptly published and copies offered for sale. To
the extent required to prevent a clearly unwarranted invasion of personal
privacy, an agency may delete identifying details when it makes available
or publishes an opinion, statement of policy, interpretation, or staff manual
or instruction. However, in each case the justification for the deletion shall
be explained fully in writing. Each agency shall also maintain and make
available for public inspection and copying current indexes providing iden-
tifying information for the public as to any matter issued, adopted, or pro-
mulgated after July 4, 1967, and required by this paragraph to be made
available or published. Each agency shall promptly publish, quarterly or
more frequently, and distribute (by sale or otherwise) copies of each index
or supplements thereto unless it determines by order published in the Fed-
eral Register that the publication would be unnecessary and impracticable,
in which case the agency shall nonetheless provide copies of such index on
request at a cost not to exceed the direct cost of duplication. A final order,
opinion, statement of policy, interpretation, or staff manual or instruction
tbt affects a member of the public may be relied on, used, or cited as
precedent by an agency against a party other than an agency only if—

(i) it has been indexed and either made available or published as proved
by this paragraph; or

(ii) the party has actual and timely notice of the terms thereof.
(3) Except with respect to the records made available under paragraphs

(1) and (2) of this subsection, each agency, upon any request for records
which (A) reasonably describes such records and (B) is made in accordance
with published rules stating the time, place, fees (if any), and procedures
to be followed, shall make the records promptly available to any person.

(4)(A) In order to carry out the provisions of this section, each agency
shall promulgate regulations, pursuant to notice and receipt of public com-
ment, specifying a uniform schedule of fees applicable to all constituent
units of such agency, Such fees shall be limited to reasonable standard
charges for document search and duplication and provide for recovery of
only the direct costs of such search and duplication. Documents shall be
furnished without charge or at a reduced charge where the agency deter-
mines that waiver or reduction of the fee is in the public interest because
furnishing the information can be considered as primarily benefiting the
general public.

(B) On complaint, the district court of the United States in the district
in which the complainant resides, or has his principal place of business, or
in which the agency records are situated, or in the District of Columbia,
has jurisdiction to enjoin the agency from withholding agency records and
to order the production of any agency records improperly withheld from
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the complainant. In such a case the court shall determine the matter de
novo, and may examine the contents of such agency records in camera to
determine whether such records or any part thereof shall be withheld under
any of the exemptions set forth in subsection (b) of this section, and the
burden is on the agency to sustain its action.

(C) Notwithstanding any other provision or law, the defendant shall serve
an answer or otherwise plead to any complaint made under this subsection
within thirty days after service upon the defendant of the pleading in which
such complaint is made, unless the court otherwise directs for good cause
shown.

(D) [Case precedence on docket. ]—Re$ealed. (Pub. L. 98-620, title IV,
$ 402(2), NOV. 8, 1984, 98 Stat. 3357)

(E) The court may assess against the United States reasonable attorney
fees and other litigation costs reasonably incurred in any case under this
section in which the complainant has substantially prevailed.

(F) Whenever the court orders the production of any agency records
improperly withheld from the complainant and assesses against the United
States reasonable attorney fees and other litigation costs, and the court
additionally issues a written finding that the circumstances surrounding the
withholding raise questions whether agency personnel acted arbitrarily or
capriciously with respect to the withholding, the Special Counsel shall
promptly initiate a proceeding to determine whether disciplinary action is
warranted against the officer or employee who was primarily responsible
for the withholding. The Special Counsel, after investigation and consid-
eration of the evidence submitted, shall submit his findings and recom-
mendations to the administrative authority of the agency concerned and
shall send copies of the findings and recommendations to the officer or
employee or his representative. The administrative authority shall take the
corrective action that the Special Counsel recommends.

(G) In the event of noncompliance with the order of the court, the district
court may punish for contempt the responsible employee, and in the case
of a uniformed service, the responsible member.

(5) Each agency having more than one member shall maintain and make
available for public inspection a record of the final votes of each member
in every agency proceeding.

(6)(A) Each agency, upon any request for records made under paragraph
(l), (2), or (3) of this subsection, shall—

(i) determine within ten days (excepting Saturdays, Sundays, and legal
public holidays) after the receipt of any such request whether to comply
with such request and shall immediately notify the person making such
request of such determination and the reasons therefor, and of the right
of such person to appeal to the head of the agency any adverse deter-
mination; and

(ii) make a determination with respect to any appeal within twenty days
(excepting Saturdays, Sundays, and legal public holidays) after the receipt
of such appeal. If on appeal the denial of the request for records is in
whole or in part upheld, the agency shall notify the person making such
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request of the provisions for judicial review of that determination under
para~aph (4) of this subsection.
(B) In unusual circumstances as specified in this subparagraph, the time

limits prescribed in either clause (i) or clause (ii) of subparagraph (A) may
be extended by written notice to the person making such request setting
forth the reasons for such extension and the date on which a determination
is expected to be dispatched. No such notice shall specify a date that would
result in an extension for more than ten working days. As used in this
subparagraph, “unusual circumstances” means, but only to the extent rea-
sonably necessary to the proper processing of the particular request—

O) the need to search for and collect the requested records from field
facilities or other establishments that are separate from the office pro-
cessing the request;

(ii) the need to search for, collect, and appropriately examine a volu-
minous amount of separate and distinct records which are demanded in
a single request; or

(iii) the need for consultation, which shall be conducted with all prac-
ticable speed, with another agency having a substantial interest in the
determination of the request or among two or more components of the
agency having substantial subject-matter interest therein.
(C) Any person making a request to any agency for records under par-

agraph (1), (2), or (3) of this subsection shall be deemed to have exhausted
his administrative remedies with respect to such request if the agency fails
to comply with the applicable time limit provisions of this paragraph. If the
Government can show exceptional circumstances exist and that the agency
is exercising due diligence in responding to the request, the court may retain
jurisdiction and allow the agency additional time to complete its review of
the records. Upon any determination by an agency to comply with a request
for records, the records shall be made promptly available to such person
making such request. Any notification of denial of any request for records
under this subsection shall set forth the names and titles or positions of
each person responsible for the denial of such request.

(b) This section does not apply to matters that are—
(1)(A) specifically authorized under criteria established by an Executive

order to be kept secret in the interest of national defense or foreign
policy and (B) are in fact properly classified pursuant to such Executive
order;

(2) related solely to the internal personnel rules and practices of an
agency;

(3) specifically exempted from disclosure by statute (other than section
552b of this title), provided that such statute (A) requires that the matters
be withheld from the public in such a manner as to leave no discretion
on the issue, or (B) establishes particular criteria for withholding or refers
to particular types of matters to be withheld;

(4) trade secrets and commercial or financial information obbined from
a person and privileged or confidential;
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(5) inter-agency or intra-agency memorandums or letters which would
not be available by law to a party other thn an agency in litigation with
the agency;

(6) personnel and medical files and similar files the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy;

(~) investigatory records compiled for law enforcement purposes, but
only to the extent that the production of such records would (A) interfere
with enforcement proceedings, (B) deprive a person of a right to a fair
trial or an impartial adjudication, (C) constitute an unwarranted invasion
of personal privacy, (D) disclose the identity of a confidential source and,
in the case of a record compiled by a criminal law enforcement authority
in the course of a criminal investigation, or by an agency conducting a
lawful national security intelligence investigation, confidential informa-
tion furnished only by the confidential source, (E) disclose investigative
techniques and procedures, or (F) endanger the life or physical safety of
law enforcement personnel;

(8) contained in or related to examination, operating, or condition
reports prepared by, on behalf of, or for the use of an agency responsible
for the regulation or supervision of financial institutions; or

(9) geological and geophysical information and data, including maps,
concerning wells.

Any reasonably segregable portion of a record shall be provided to any
person requesting such record after deletion of the portions which are
exempt under this subsection.

(c) This section does not authorize withholding of information or limit
the availability of records to the public, except as specifically stated in this
section. This section is not authority to withhold information from Con-
gress.

(d) On or before March 1 of each calendar year, each agency shall submit
a report covering the preceding calendar year to the Speaker of the House
of Representatives and President of the Senate for referral to the appro-
priate committees of the Congress. The report shall include—

(1) the number of determinations made by such agency not to comply
with requests for records made to such agency under subsection (a) and
the reasons for each such determination;

(2) the number of appeals made by persons under subsection (a)(6), the
result of such appeals, and the reason for the action upon each appeal
that results in a denial of information;

(3) the names and titles or positions of each person responsible for the
denial of records requested under this section, and the number of in-
stances of participation for each;

(4) the results of each proceeding conducted pursuant to subsection
(a)(4)(F), including a report of the disciplinary action taken against the
officer or employee who was primarily responsible for improperly with-
holding records or an explanation of why disciplinary action was not
taken;

(5) a copy of every rule made by such agency regarding this section;
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(6) a copy of the fee schedule and the toml amount of fees collected
by the agency for making records available under this section; and

(7) such other information as indicates efforts to administer fully this
section.

The Attorney General shall submit an annual report on or before March
1 of each calendar year which shall include for the prior calendar year a
listing of the number of cases arising under this section, the exemption
involved in each case, the disposition of such case, and the cost, fees, and
penalties assessed under subsections (a)(4)(E), (F), and (G). Such report shall
also include a description of the efforts undertaken by the Department of
Justice to encourage agency compliance with this section.

(e) For purposes of this section, the term “agency” as defined in section
551 (1) of this title includes any executive department, military department,
Government corporation, Government controlled corporation, or other
establishment in the executive branch of the Government (including the
Executive Office of the President), or any independent regulatory agency.
(Pub. L. 89-554, Sept. 6, 1966,80 Stat. 383; Pub. L. 90-23,$1, June 5,
1967, 81 Stat. 54; Pub. L. 93–502, $$ 1–3, Nov. 21, 1974, 88 Stat. 1561–
1564; Pub. L. 94-409, $ 5(b), Sept. 13, 1976, 90 Stat. 1247; Pub. L. 95–
454, title IX, $ 906(a)(10), Oct. 13, 1978, 92 Stat. 1225; Pub. L. 98–620,
title IV, $ 402(2), Nov. 8, 1984, 98 Stat. 3357.)

EXPLANATORYNOTES

Popular Name. This section is popularly Board, with the responsibility, among others,
known as the Freedom of Information Act of investigating allegations of mismanage-
(FOIA). ment and of prohibhed personnel practices.

Reference h the T-t. The Special Coun- Provisions relating to the appointment and
sel, referred to in section 552(a)(4)(F) of the functions of the Special Counsel are found in
text, is the holder of a position established by 5 U.S.C. $ 1204-09. Those sections do not
the Civil Service Reform Act of 1978, in con- appear herein.
nection with the Merit Systems Protection

~ 552a. Records maintaind on individuals

(a) Definitions

For Purposes of this section—
(1) the term “agency” means agency as defined in section 552(e) of

this title;
(2) the term “individual” means a citizen of the United States or an

alien lawfully admitted for permanent residence;
(3) the term “maintain” includes maintain, collect, use, or disseminate;
(4) the term “record” means any item, collection, or grouping of in-

formation about an individual that is maintained by an agency, including,
but not limited to, his education, financial transactions, medical history,
and criminal or employment history and that contains his name, or the
identifying number, symbol, or other identifying particular assigned to
the individual, such as a finger or voice print or a photograph;

(5) the term “system of records” means a group of any records under
the control of any agency from which information is retrieved by the
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name of the individual or by some identifying number, symbol, or other
identifying particular assigned to the individual;

(6) the term “statistical record” means a record in a system of records

maintained for statistical research or reporting purposes only and not
used in whole or in part in making any determination about an identifiable
individual, except as provided by section 8 of title 13; and

(7) the term “routine use” means, with respect to the disclosure of a
record, the use of such record for a purpose which is compatible with
the purpose for which it was collected.

~) Conditions of disclosure

No agency shall disclose any record which is contained in a system of
records by any means of communication to any person, or to another agency,
except pursuant to a written request by, or with the prior written consent
of, the individual to whom the record pertains, unless disclosure of the
record would be—

(1) to those officers and employees of the agency which maintains the
record who have a need for the record in the performance of their duties;

(2) required under section 552 of this title;
(3) for a routine use as defined in subsection (a)(7) of this section and

described under subsection (e)(4)(D) of this section;
(4) to the Bureau of the Census for purposes of planning or carrying

out a census or survey or related activity pursuant to the provisions of
title 13;

(5) to a recipient who has provided the agency with advance adequate
written assurance that the record will be used solely as a statistical research
or reporting record, and the record is to be transferred in a form that
is not individually identifiable;

(6) to the National Archives and Records Administration as a record
which has sufficient historical or other value to warrant its continued
preservation by the United States Government, or for evaluation by the
Archivist of the United Stites or the designee of the Archivist to deter-
mine whether the record has such value;

(7) to another agency or to an instrumentality of any governmental
jurisdiction within or under the control of the United States for a civil
or criminal law enforcement activity if the activity is authorized by law,
and if the head of the agency or instrumentality has made a written
request to the agency which maintains the record specifying the particular
portion desired and the law enforcement activity for which the record is
sought;

(8) to a person pursuant to a showing of compelling circumstances
affecting the he’alth or safety of an individual if upon such disclosure
notification is transmitted to the last known address of such individual;

(9) to either House of Congress, or, to the extent of matter within its
jurisdiction, any committee or subcommittee thereof, any joint committee
of Congress or subcommittee of any such joint committee;
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(10) to the Comptroller General, or any of his authorized represen-
tatives, in the course of the performance of the duties of the General
Accounting Office;

(11) pursuant to the order of a court of competent jurisdiction; and
(12) to a consumer reporting agency in accordance with section 371 l(f)

of title 31.

(c) Accounthg of certain disclosures

Each agency, with respect to each system of records under its control
shall—

(1) except for disclosures made under subsections (b)(1) or (b)(2) of this
section, keep an accurate accounting of—

(A) the date, nature, and purpose of each disclosure of a record to
any person or to another agency made under subsection (b) of this
section; and

(B) the name and address of the person or agency to whom the
disclosure is made;
(2) retain the accounting made under paragraph (1) of this subsection

for at least five years or the life of the record, whichever is longer, after
the disclosure for which the accounting is made;

(3) except for disclosures made under subsection (b)(7) of this section,
make the accounting made under paragraph (1) of this subsection avail-
able to the individual named in the record at his request; and

(4) inform any person or other agency about any correction or notation
of dispute made by the agency in accordance with subsection (d) of this
section of any record that has been disclosed to the person or agency if
an accounting of the disclosure was made.

(d) Access to ~ords

fich Agency that maintains a system of records shall—
(1) upon request by any individual to gain access to his record or to

any information pertaining to him which is contained in the system, per-
mit him and upon his request, a person of his own choosing to accompany
him, to review the record and have a copy made of all or any portion
thereof in a form comprehensible to him, except that the agency may
require the individual to furnish a written statement authorizing discus-
sion of that individual’s record in the accompanying person’s presence;

(2) permit the individual to request amendment of a record pertaining
to him and—

(A) not later than 10 days (excluding Saturdays, Sundays, and legal
public holidays) after the date of receipt of such request, acknowledge
in writing such receipt; and

(B) promptly, either—
(i) make any correction of any portion thereof which the individual

believes is not accurate, relevant, timely, or complete; or
fii) inform the individual of its refusal to amend the record in

accordance with his request, the reason for the refusal, the proce-
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dures established by the agency for the individual to request a review
of that refusal by the head of the agency or an officer designated by
the head of the agency, and the name and business address of that
oficial;

(3) permit the individual who disagrees with the refusal of the agency
to amend his record to request a review of such refusal, and not later
than 30 days (excluding Saturdays, Sundays, and legal public holidays)
from the date on which the individual requests such review, complete
such review and make a final determination unless, for good cause shown,
the head of the agency extends such 30-day period; and if, after his review,
the reviewing official also refuses to amend the record in accordance with
the request, permit the individual to file with the agency a concise state-
ment setting forth the reasons for his disagreement with the refusal of
the agency, and notify the individual of the provisions for judicial review
of the reviewing official’s determination under subsection (g)( 1)(A) of this
section;

(4) in any disclosure, containing information about which the individual
has filed a statement of disagreement, occurring after the filing of the
statement under paragraph (3) of this subsection, clearly note any portion
of the record which is disputed and provide copies of the statement and,
if the agency deems it appropriate, copies of a concise statement of the
reasons of the agency for not making the amendments requested, to
persons or other agencies to whom the disputed record has been dis-
closed; and

(5) nothing in this section shall allow an individual access to any infor-
mation compiled in resonable anticipation of a civil action or proceeding.

(e) Agency requirements

Each agency that maintains a system of records shall—
(1) maintain in its records only such information about an individual

as is relevant and necessary to accomplish a purpose of the agency re-
quired to be accomplished by statute or by executive order of the Pres-
ident;

(2) collect information to the greatest extent practicable directly from
the subject individual when the information may result in adverse deter-
minations about an individual’s rights, benefits, and privileges under Fed-
eral programs;

(3) inform each individual whom it asks to supply information, on the
form which it uses to collect the information or on a separate form that
can be retained by the individual—

(A) the authority (whether granted by statute, or by executive order
of the President) which authorizes the solicitation of the information
and whether disclosure of such information is mandatory or voluntary;

(B) the principal purpose or purposes for which the information is
intended to be used;

(C) the routine uses which may be made of the information, as pub-
lished pursuant to paragraph (4)(D) of this subsection; and
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(D) the effects on him, if any, of not providing all or any part of the
requested information;
(4) subject to the provisions of paragraph (11) of this subsection, publish

in the Federal Register upon establishment or revision a notice of the
existence and character of the system of records, which notice shall in-
clude—

(A) the name and location of the system;
(B) the categories of individuals on whom records are maintained in

the system;
(C) the categories of records maintained in the system;
(D) each routine use of the records contained in the system, including

the categories of users and the purpose of such use;
(E) the policies and practices of the agency regarding storage, re-

trievability, access controls, retention, and disposal of the records;
(F) the title and business address of the agency official who is re-

sponsible for the system of records;
(G) the agency procedures whereby an individual can be notified at

his request if the system of records contains a record pertaining to him;
(H) the agency procedures whereby an individual can be notified at

his request how he can gain access to any record pertaining to him
contained in the system of records, and how he can contest its content;
and

(I) the categories of sources of records in the system;
(5) maintain all records which are used by the agency in making any

determination about any individual with such accuracy, relevance, time-
liness, and completeness as is reasonably necessary to assure fairness to
the individual in the determination;

(6) prior to disseminating any record about an individual to any person
other than an agency, unless the dissemination is made pursuant to sub-
section (b)(2) of this section, make reasonable efforts to assure that such
records are accurate, complete, timely, and relevant for agency purposes;

(7) maintain no record describing how any individual exercises rights
guaranteed by the First Amendment unless expressly authorized by stat-
ute or by the individual about whom the record is maintained or unless
pertinent to and within the scope of an authorized law enforcement ac-
tivity;

(8) make reasonable efforts to serve notice on an individual when any
record on such individual is made available to any person under com-
pulsory legal process when such process becomes a matter of public re-
cord;

(9) establish rules of conduct for persons involved in the design, de-
velopment, operation, or maintenance of any system of records, or in
maintaining any record, and instruct each such person with respect to
such rules and the requirements of this section, including any other rules
and procedures adopted pursuant to this section and the penalties for
noncompliance;
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(10) establish appropriate administrative, technical, and physical safe-
guards to insure the security and confidentiality of records and to protect
against any anticipated threats or hazards to their security or integrity
which could result in substantial harm, embarrassment, inconvenience,
or unfairness to any individual on whom information is mainbined; and

(11) at least 30 days prior to publication of information under para-
graph (4)(D) of this subsection, publish in the Federal Register notice of
any new use or intended use of the information in the system, and provide
an opportunity for interested persons to submit written data, views, or
arguments to the agency.

(f) Agency rules

In order to carry out the provisions of this section, each agency that
maintains a system of records shall promulgate rules, in accordance with
the requirements (including general notice) of section 553 of this title, which
shall— 1

(1) establish procedures whereby an individual can be notified in re-
sponse to his request if any system of records named by the individual
conmins a record pertaining to him;

(2) define reasonable times, places, and requirements for identifying
an individual who requests his record or information pertaining to him
before the agency shall make the record or information available to the
individual;

(3) establish procedures for the disclosure to an individual upon his
request of his record or information pertaining to him, including special

procedure, if deemed necessary, for the disclosure to an individual of
medical records, including psychological records pertaining to him;

(4) establish procedures for reviewing a request from an individual
concerning the amendment of any record or information pertaining to
the individual, for making a determination on the request, for an appeal
within the agency of an initial adverse agency determination, and for
whatever additional means may be necessary for each individual to be
able to exercise fully his rights under this section; and

(5) establish fees to be charged, if any, to any individual for making
copies of his record, excluding the cost of any search for and review of
the record.

The Office of the Federal Register shall annually compile and publish the
rules promulgated under this subsection and agency notices published under
subsection (e)(4) of this section in a form available to the public at low cost.

(~(l) Civil remedies

Whenever any agency
(A) makes a determination under subsection (d)(3) of this section not

to amend an individual’s record in accordance with his request, or fails
to make such review in conformity with that subsection;

(B) refuses to comply with an individual request under subsection (d)(1)
of this section;
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(C) fails to maintain any record concerning any individual with such
accuracy, relevance, timeliness, and completeness as is necessary to assure
fairness in any determination relating to the qualifications, character,
rights, or opportunities of, or benefits to the individual that may be made
on the basis of such record, and consequently a determination is made
which is adverse to the individual; or

(D) fails to comply with any other provision of this section, or any rule
promulgated thereunder, in such a way as to have an adverse effect on
an individual,

the individual may bring a civil action against the agency, and the district
courts of the United States shall have jurisdiction in the matters under the
provisions of this subsection,

(2)(A) In any suit brought under the provisions of subsection (g)(l)(A) of
this section, the court may order the agency to amend the individual’s record
in accordance with his request or in such other way as the court may direct.
In such a case the court shall determine the matter de novo.

(~) The court mayassess against the United States reasonable attorney
fees and other litigation costs reasonably incurred in any case under this
paragraph in which the complainant has subs~ntially prevailed.

(3)(A) In any suit brought under the provisions of subsection (g)(l)(B) of
this section, the court may enjoin the agency from withholding the records
and order the production to the complainant of any agency records im-
properly withheld from him. In such a case the court shall determine the
matter de novo, and may examine the contents of any agency records in
camera to determine whether the records or any portion thereof may be
withheld under any of the exemptions set forth in subsection (k) of this
section, and the burden is on the agency to sustiin its action.

(B) The court may assess against the United States reasonable attorney
fees and other litigation costs reasonably incurred in any case under this
paragraph in which the complainant has substantially prevailed.

(4) In any suit brought under the provisions of subsection (g)(l)(C) or
(D) of this section in which the court determines that the agency acted in
a manner which was intentional or willful, the United Smtes shall be liable
to the individual in an amount equal to the sum of—

(A) actual damages sustained by the individual as a result of the refusal
or failure, but in no case shall a person entitled to recovery receive less
than the sum of $1 ,000; and

(B) the costs of the action together with reasonable attorney fees as
determined by the court.
(5) An action to enforce any liability created under this section may be

brought in the district court of the United States in the district in which
the complainant resides, or has his principal place of business, or in which
the agency records are situated, or in the District of Columbia, without
regard to the amount in controversy, within two years from the date on
which the cause of action arises, except that where an agency has materially
and willfully misrepresented any information required under this section
to be disclosed to an individual and the information so misrepresented is
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material to establishment of the liability of the agency to the individual
under this section, the action may be brought at any time within two years
after discovery by the individual of the misrepresentation. Nothing in this
section shall be construed to authorize any civil action by reason of any
injury sustained as the result of a disclosure of a record prior to September
27, 1975.

(h) Rights of legal ~ardians

For the purposes of this section, the parent of any minor, or the legal
guardian of any individual who has been declared to be incompetent due
to physical or mental incapacity or age by a court of competent jurisdiction,
may act on behalf of the individual.

(i)(1) Criminal penalties

Any officer or employee of an agency, who by virtue of his employment
or official position, has possession of, or access to, agency records which
contain individually identifiable information the disclosure of which is pro-
hibited by this section or by rules or regulations established thereunder,
and who knowing that disclosure of the specific material is so prohibited,
willfully discloses the material in any manner to any person or agency not
entitled to receive it, shall be guilty of a misdemeanor and fined not more
than $5,000.

(2) Any officer or employee of any agency who willfully maintains a system
of records without meeting the notice requirements of subsection (e)(4) of
this section shall be guilty of a misdemeanor and fined not more than
$5,000.

(3) Any person who knowingly and willfully requests or obtains any record
concerning an individual from an agency under false pretenses shall be
guilty of a misdemeanor and fined not more than $5,000.

~) &nerd exemptions

The head of any agency may promulgate rules, in accordance with the
requirements (including general notice) of sections 553(b)(1), (2), and (3),
(c), and (e) of this title, to exempt any system of records within the agency
from any part of this section except subsections (b), (c)(l) and (2), (e)(4)(A)
through (F), (e)(6), (7), (9), (1O), and (11), and (i) if the system of records
is—

(1) maintained by the Central Intelligence Agency; or
(2) maintained by an agency or component thereof which performs as

its principal function any activity pertaining to the enforcement of crim-
inal laws, including police efforts to prevent, control, or reduce crime or
to apprehend criminals, and the activities of prosecutors, courts, correc-
tional, probation, pardon, or parole authorities, and which consists of (A)
information compiled for the purpose of identifying individual criminal
offenders and alleged offenders and consisting only of identifying data
and notations of arrests, the nature and disposition of criminal charges,
sentencing, confinement, release, and parole and probation status; (B)
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information compiled for the purpose of a criminal investigation, in-
cluding reports of informants and investigators, and associated with an
identifiable individual; or (C) reports identifiable to an individual com-
piled at any stage of the process of enforcement of the criminal laws from
arrest or indictment through release from supervision.

At the time rules are adopted under this subsection, the agency shall include
in the statement required under section 553(c) of this title, the reasons why
the system of records is to be exempted from a provision of this section.

(k) Spedfic exemptions

The head of any agency may promulgate rules, in accordance with the
requirements (including general notice) of sections 553(b)(l), (2), and (3),
(c), and (e) of this title, to exempt any system of records within the agency
from subsections (c)(3), (d), (c)( 1), (e)(4)(G), (H), and (I) and (f) of this section
if the system of records is—

(1) subject to the provisions of section 552(b)(1) of this title;
(2) investigatory material compiled for law enforcement purposes, other

than material within the scope of subsection U)(2) of this section: Prmided,
hmmer, That if any individual is denied any right, privilege, or benefit
that he would otherwise be entitled by Federal law, or for which he would
otherwise be eligible, as a result of the maintenance of such material,
such material shall be provided to such individual, except to the extent
that the disclosure of such material would reveal the identity of a source
who furnished information to the Government under an express promise
that the identity of the source would be held in confidence, or, prior to
the effective date of this section, under an implied promise that the iden-
tity of the source would be held in confidence;

(3) maintained in connection with providing protective services to the
President of the United States or other individuals pursuant to section
3056 of title 18;

(4) required by statute to be maintained and used solely as statistical
records;

(5) investigatory material compiled solely for the purpose of determin-
ing suitability, eligibility, or qualifications for Federal civilian employ-
ment, military service, Federal contracts, or access to classified
information, but only to the extent that the disclosure of such material
would reveal the identity of a source who furnished information to the
Government under an express promise that the identity of the source
would be held in confidence, or, prior to the effective date of this section,
under an implied promise that the identity of the source would be held
in confidence;

(6) testing or examination mterial used solely to determine individual
qualifications for appointment or promotion in the Federal service the
disclosure of which would compromise the objectivity or fairness of the
testing or examination process; or

(7) evaluation material used to determine potential for promotion in
the armed services, but only to the extent that the disclosure of such
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material would reveal the identity of a source who furnished information
to the Government under an express promise that the identity of the
source would be held in confidence, or, prior to the effective date of this
section, under an implied promise that the identity of the source would
be held in confidence.

At the time rules are adopted under this subsection, the agency shall include
in the statement required under section 553(c) of this title, the reasons why
the system of records is to be exempted from a provision of this section.

(1)(1) Archival records

(1) Each agency record which is accepted by the Archivist of the United
States for storage, processing, and servicing in accordance with section 3103
of title 44 shall, for the purposes of this section, be considered to be main-
tained by the agency which deposited the record and shall be subject to the
provisions of this section. The Archivist of the United States shall not dis-
close the record except to the agency which maintains the record, or under
rules established by that agency which are not inconsistent with the pro-
visions of this section.

(2) Each agency record pertaining to an identifiable individual which was
transferred to the National Archives of the United States as a record which
has sufficient historical or other value to warrant its continued preservation
by the United States Government, prior to the effective date of this section,
shall, for the purposes of this section, be considered to be maintained by
the National Archives and shall not be subject to the provisions of this
section, except that a statement generally describing such records (modeled
after the requirements relating to records subject to subsections (e)(4)(A)
through (G) of this section) shall be published in the Federal Register.

(3) Each agency record pertaining to an identifiable individual which is
transferred to the National Archives of the United States as a record which
has sufficient historical or other value to warrant its continued preservation
by the United States Government, on or after the effective date of this
section, shall, for the purposes of this section, be considered to be main-
tained by the National Archives and shall be exempt from the requirements
of this section except subsections (e)(4)(A) through (G) and (e)(9) of this
section.

(m) Government contractors

(1) When an agency provides by a contract for the operation by or on
behalf of the agency of a system of records to accomplish an agency function,
the agency shall, consistent with its authority, cause the requirements of
this section to be applied to such system. For purposes of subsection (i) of
this section any such contractor and any employee of such contractor, if
such contract is agreed to on or after the effective date of this section, shall
be considered to be an employee of an agency.

(2) A consumer reporting agency to which a record is disclosed under
section 3711 (~ of tide 31 shall not be considered a contractor for the
purposes of this section.
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(n) Mailing lists

An individual’s name and address may not be sold or rented by an agency
unless such action is specifically authorized by law. This provision shall not
be construed to require the withholding of names and addresses otherwise
permitted to be made public.

(o) Report on new systems

Each agency shall provide adequate advance notice to Congress and the
Office of Management and Budget of any proposal to establish or alter any
system of records in order to permit an evaluation of the probable or po-
tential effect of such proposal on the privacy and other personal or property
rights of individuals or the &lsclosure of information relating to such in-
dividuals, and its effect on the preservation of the constitutional principles
of federalism and separation of powers.

(p) Annual report

The President shall annually submit to the Speaker of the House of
Representatives and the President pro tempore of the Senate a report—

(1) describing the actions of the Director of the Office of Management
and Budget pursuant to section 6 of the Privacy Act of 1974 during the
preceding year;

(2) describing the exercise of individual rights of access and amendment
under this section during such year;

(3) identifying changes in or additions to systems of records;
(4) containing such other information concerning administration of this

section as may be necessary or useful to the Congress in reviewing the
effectiveness of this section-in carrying out the purposes of the Privacy
Act of 1974.

(q) Eff=t of other laws

(1) No agency shall rely on any exemption contiined in section 552 of
this title to withhold from an individual any record which is otherwise
accessible to such individual under the provisions of this section.

(2) No agency shall rely on any exemption in this section to withhold
from an individual any record which is otherwise accessible to such indi-
vidual under the provisions of section 552 of this title.
(Added Pub. L. 93-579, $3, Dec. 31, 1974, 88 Stat. 1897, and amended
Pub. L. 94-183, $ 2(2), Dec. 31, 1975, 89 Stat. 1057; Pub. L. 97-365, $
2, Oct. 25, 1982,96 Stat. 1749; Pub, L. 97–375, title II, $ 201(a), (b), Dec.
21, 1982, 96 Stat. 1821; Pub, L. 97–452, $ 2(a)(l), Jan. 12, 1983, 96 Stat.
2478; Pub. L. 98–477, $ 2(c), Oct. 15, 1984, 98 Stat. 2211; Pub. L. 98–
497, title I, $ 107(g), Oct. 19, 1984, 98 Stat. 2292.)

EXPLANATORYNOTE

Shoti Titie. Section 1 of the Act of Decem- thls section derives, provided tkt it may be
ber 31, 1974, Public Law 93-579, from which referred to as the “Privacy Act of 1974:’

* * ● ☛ ☛
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$553. Rule mating

(a) This section applies, according to the provisions thereof, except to
the extent that there is involved—

(1) a military or foreign affairs function of the United States; or
(2) a matter relating to agency management or personnel or to public

property, loans, grants, benefits, or contracts.
(b) General notice of proposed rule making shall be published in the

Federal Register, unless persons subject thereto are named and either per-
sonally served or otherwise have actual notice thereof in accordance with
law. The notice shall include—

(1) a statement of the time, place, and nature of public rule making
proceedings;

(2) reference to the legal authority under which the rule is proposed;
and

(3) either the terms or substance of the proposed rule or a description
of the subjects and issues involved.

Except when notice or hearing is required by statute, this subsection does
not apply—

(A) to interpretative rules, general statements of policy, or rules of
agency organization, procedure, or practice; or

(B) when the agency for good cause finds (and incorporates the finding
and a brief statement of reasons therefor in the rules issued) that notice
and public procedure thereon are impracticable, unnecessary, or contrary
to the public interest.
(c) After notice required by this section, the agency shall give interested

persons an opportunity to participate in the rule making through submission
of written data, views, or arguments with or without opportunity for oral
presentation. After consideration of the relevant matter presented, the
agency shall incorporate in the rules adopted a concise general statement
of their basis and purpose. When rules are required by statute to be made
on the record after opportunity for an agency hearing, sections 556 and
557 of this title apply instead of this subsection.

(d) The required publication or service of a substantive rule shall be made
not less than 30 days before its effective date, except—

(1) a substantive rule which grants or recognizes an exemption or re-
lieves a restriction;

(2) interpretative rules and statements of policy; or
(3) as otherwise provided by the agency for good cause found and

published with the rule.
(e) Each agency shall give an interested person the right to petition for

the issuance, amendment, or repeal of a rule,
(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 383.)

EXPLANATORYNOTE

DOE Not Exmptd. Section 501(b)(3) of subsection 553(a)(2) from the rulemaking
the Department of Energ Organization Act, provisions of section 553. Extracts from the
approved August 4, 1977, excludes the De- 1977 Act, including section 501 @)(3), appear
partment of Ener~ from the exemption in in Volume IV in chronological order.
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~ 554. Adjudications

(a) This section applies, according to the provisions thereof, in every case
of adjudication required by statute to be determined on the record after
opportunity for an agency hearing, except to the extent that there is in-
volved—

(1) a matter subject to a subsequent trial of the law and the facts de
novo in a court;

(2) the selection or tenure of an employee, except an administrative
law judge appointed under section 3105 of this title;

(3) proceedings in which decisions rest solely on inspections, tests, or
elections;

(4) the conduct of military or foreign affairs functions;
(5) cases in which an agency is acting as an agent for a court; or
(6) the certification of worker representatives.

(b) Persons entitled to notice of an agency hearing shall be timely in-
formed of—

(1) the time, place, and nature of the hearings;
(2) the legal authority and jurisdiction under which the hearing is to

be held; and
(3) the matters of fact and law asserted.

When private persons are the moving parties, other parties to the pro-
ceeding shall give prompt notice of issues controverted in fact or law; and
in other instances agencies may by rule require responsive pleading. In
fixing the time and place for hearings, due regard shall be had for the
convenience and necessity of the parties or their representatives.

(c) The agency shall give all interested parties opportunity for—
(1) the submission and consideration of facts, arguments, offers of set-

tlement, or proposals of adjustment when time, the nature of the pro-
ceeding, and the public interest permit; and

(2) to the extent that the parties are unable so to determine a contro-
versy by consent, hearing and decision on notice and in accordance with
sections 556 and 557 of this title.
(d) The employee who presides at the reception of evidence pursuant to

section 556 of this title shall make the recommended decision or initial
decision required by section 557 of this title, unless he becomes unavailable
to the agency, Except to the extent required for the disposition of ex parte
matters as authorized by law, such an employee may not—

(1) consult a person or party on a fact in issue, unless on notice and
opportunity for all parties to participate; or

(2) be responsible to or subject to the supervision or direction of an
employee or agent engaged in the performance of investigative or pros-
ecuting functions for an agency.

An employee or agent engaged in the performance of investigative or pros-
ecuting functions for an agency in a case may not, in that or a factually
related case, participate or advise in the decision, recommended decision,
or agency review pursuant to section 557 of this title, except as witness or
counsel in public proceedings. This subsection does not apply—
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(A) in determining applications for initial licenses;
(B) to proceedings involving the validity or application of rates, facil-

ities, or practices of public utilities or carriers; or
(C) to the agency or a member or members of the body comprising

the agency.

(e) The agency, with like effect as in the case of other orders, and in its
sound discretion, may issue a declaratory order to terminate a controversy
or remove uncertainty.
(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 384; Pub. L. 95-251, $ 2(a)(l), ,
Mar. 27, 1978, 92 Stat. 183.)

$555. Ancillary matters

(a) This section applies, according to the provisions thereof, except as
otherwise provided by this subchapter.

(b) A person compelled to appear in person before an agency or repre-
sentative thereof is entitled to be accompanied, represented, and advised
by counsel or, if permitted by the agency, by other qualified representative.
A party is entitled to appear in person or by or with counsel or other duly
qualified representative in an agency proceeding. So far as the orderly
conduct of public business permits, an interested person may appear before
an agency or its responsible employees for the presentation, adjustment, or
determination of an issue, request, or controversy in a proceeding, whether
interlocutory, summary, or otherwise, or in connection with an agency func-
tion. With due regard for the convenience and necessity of the parties or
their representatives and within a reasonable time, each agency shall pro-
ceed to conclude a matter presented to it. This subsection does not grant
or deny a person who is not a lawyer the right to appear for or represent
others before an agency or in an agency proceeding.

(c) Process, requirement of a report, inspection, or other investigative
act or demand may not be issued, made, or enforced except as authorized
by law. A person compelled to submit data or evidence is entitled to retain
or, on payment of lawfully prescribed costs, procure a copy or transcript
thereof, except that in a nonpublic investigatory proceeding the witness
may for good cause be limited to inspection of the official transcript of his
testimony.

(d) Agency subpenas authorized by law shall be issued to a party on
request and, when required by rules of procedure, on a statement or show-
ing of general relevance and reasonable scope of the evidence sought. On
contest, the court shall sustain the subpena or similar process or demand
to the extent that it is found to be in accordance with law. In a proceeding
for enforcement, the court shall issue an order requiring the appearance
of the witness or the production of the evidence or data within a reasonable
time under penalty of punishment for contempt in case of contumacious
failure to comply.

(e) Prompt notice shall be given of the denial in whole or in part of a
written application, petition, or other request of an interested person made
in connection with any agency proceedings. Except in affirming a prior
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denial or when the denial is self<xplanatory, the notice shall be accom-
panied by a brief statement of the grounds for denial.
(Pub. L. 89-554, Sept. 6, 1966,80 Stat. 385).

$556. Hearings; presiding employees; powers and duties; burden of
proof; evidence; record as basis of decision

(a) This section applies, according to the provisions thereof, to hearings
required by section 553 or 554 of this title to be conducted in accordance
with this section.

@) There shall preside at the taking of evidence—
(1) the agency;
(2) one or more members of the body which comprises the agency; or
(3) one or more administrative lawjudges appointed under section 3105

of this title.
This subchapter does not supersede the conduct of specified classes of pro-
ceedings, in whole or in part, by or before boards or other employees
specially provided for by or designated under statute. The functions of
presiding employees and of employees participating in decisions in accord-
ance with section 557 of this title shall be conducted in an impartial manner.
A presiding or participating employee may at any time disqualify himself.
On the filing in good faith of a timely and sufficient affidavit of personal
bias or other disqualification of a presiding or participating employee, the
agency shall determine the matter as a part of the record and decision in
the case.

(c) Subject to published rules of the agency and within its powers, em-
ployees presiding at hearings may—

(1) administer oaths and affirmations;
(2) issue subpenas authorized by law;
(3) rule on offers of proof and receive relevant evidence;
(4) tike depositions or have depositions taken when the ends ofjustice

would be served;
(5) regulate the course of the hearing;
(6) hold conferences for the settlement or simplification of the issues

by consent of the parties;
(7) dispose of procedural requests or similar matters;
(8) make or recommend decisions in accordance with section 557 of

this title; and
(9) take other action authorized by agency rule consistent with this

subchapter.
(d) Except as otherwise provided by statute, the proponent of a rule or

order has the burden of proof. Any oral or documentary evidence may be
received, but the agency as a matter of policy shall provide for the exclusion
of irrelevant, immaterial, or unduly repetitious evidence. A sanction may
not be imposed or rule or order issued except on consideration of the whole
record or those parts thereof cited by a party and supported by and in
accordance with the reliable, probative, and substantial evidence. The
agency may, to the extent consistent with the interests of justice and the
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policy of the underlying statutes administered by the agency, consider a
violation of section 557(d) of this title sufficient grounds for a decision
adverse to a party who has knowingly committed such violation or know-
ingly caused such violation to occur. A party is entitled to present his case
or defense by oral or documentary evidence to submit rebuttal evidence,
and to conduct such cross-examination as may be required for a full and
true disclosure of the facts. In rule making or determing claims for money
or benefits or applications for initial licenses an agency may, when a party
will not be prejudiced thereby, adopt procedures for the submission of all
or part of the evidence in written form.

(~) The transcript of testimony and exhibits, together with all papers and
requests filed in the proceeding, constitutes the exclusive record for decision
in accordance with section 557 of this title and, on payment of lawfully
prescribed costs, sbll be made available to the parties. When an agency
decision rests on official notice of a material fact not appearing in the
evidence in the record, a party is entitled, on timely request, to an oppor-
tunity to show the contrary.
(Pub. L. 89-554, Sept. 6, 1966,80 Stat. 386; Pub. L. 94-409, $ 4(c), Sept.
13, 1976, 90 Stat. 1247; Pub. L. 95–251, $ 2(a)(l), Mar. 27, 1978, 92 Stat.
183.)

$557. Initial decisions; conclusiveness; review by agenc~ submissions
by parties; contents of d-isions; record

(a) This section applies, according to the provisions thereof, when a hear-
ing is required to be conducted in accorhnce with section 556 of this title.

(b) When the agency did not preside at the reception of the evidence,
the presiding employee or, in cases not subject to section 554(d) of this title,
an employee qualified to preside at hearings pursuant to section 556 of this
title, shall initially decide the case unless the agency requires, either in
specific cases or by general rule, the entire record to be certified to it for
decision. When the presiding employee makes an initial decision, that de-
cision then becomes the decision of the agency without further proceedings
unless there is an appeal to, or review on motion of, the agency within time
provided by rule. On appeal from or review of the initial decision, the
agency has all the powers which it would have in making the initial decision
except as it my limit the issues on notice or by rule. When the agency
makes the decision without having presided at the reception of the evidence,
the presiding employee or an employee qualified to preside at hearings
pursuant to section 556 of this title shall first recommend a decision, except
that in rule making or determining applications for initial licenses—

(1) instead thereof the agency may issue a tentative decision or one of
its responsible employees may recommend a decision; or

(2) this procedure may be omitted in a case in which the agency finds
on the record that due and timely execution of its functions imperatively
and unavoidably so requires.
(c) Before a recommended, initial, or tentative decision, or a decision on

agency review of the decision of subordinate employees, the parties are
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entitled to a reasonable opportunity to submit for the consideration of the
employees participating in the decisions—

(1) proposed findings and conclusions; or
(2) exceptions to the decisions or recommended decisions of subordi-

nate employees or to tentative agency decisions; and
(3) supporting reasons for the exceptions or proposed findings or con-

clusions.
The record shall show the ruling on each finding, conclusion, or exception
presented. All decisions, including initial, recommended, and tentative de-
cisions, are a part of the record and shall include a statement of—

(A) findings and conclusions, and the reasons or basis therefor, on all
the material issues of fact, law, or discretion presented on the record;
and

(B) the appropriate rule, order, sanction, relief, or denial thereof.
(d)(1) In any agency proceeding which is subject to subsection (a) of this

section except to the extent required for the disposition of ex parte matters
as authorized by law—

(A) no interested person outside the agency shall make or knowingly
cause to be made to any member of the body comprising the agency,
administrative law judge, or other employee who is or may reasonably
be expected to be involved in the decisional process of the proceeding,
an ex parte communication relevant to the merits of the proceeding;

(B) no member of the body comprising the agency, administrative law
judge, or other employee who is or may reasonably be expected to be
involved in the decisional process of the proceeding, shall make or know-
ingly cause to be made to any interested person outside the agency an
ex parte communication relevant to the merits of the proceeding;

(C) a member of the body comprising the agency, administrative law
judge, or other employee who is or may reasonably be expected to be
involved in the decisional process of such proceeding who receives, or
who makes or knowingly causes to be made, a communication prohibited
by this subsection shall place on the public record of the proceeding:

(~) all such written communications;
(11)memoranda stating the substance of all such oral communications;

and
(iii) all written responses, and memoranda stating the substance of

all oral responses, to the materials described in clauses (i) and (ii) of
this subparagraph;
(D) upon receipt of a communication knowingly made or knowingly

caused to be made by a party in violation of this subsection, the agency,
administrative law judge, or other employee presiding at the hearing may,
to the extent consistent with the interests of justice and the policy of the
underlying statutes, require the party to show cause why his claim or
interest in the proceeding should not be dismissed, denied, disregarded,
or otherwise adversely affected on account of such violation; and

(E) the prohibitions of this subsection shall apply beginning at such time
as the agency may disignate, but in no case shall they begin to apply later
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than the time at which a proceeding is noticed for hearing unless the
person responsible for the communication has knowledge that it will be
noticed, in which case the prohibitions shall apply beginning at the time
of his acquisition of such knowledge.
(2) This subsection does not constitute authority to withhold information

from Congress.
(Pub. L. 89-554, Sept. 6, 1966,80 Stat. 837; Pub. L. 94-409, ~ 4(a), Sept.
13, 1976, 90 Stat. 1246.)

EXPLANATORYNOTE

1976 Amendment Section 4(a) of the Act 90 Stat. 1246, added subsection (d) dealing
of September 13, 1976, Public Law 94–409, with ex parte communications.

~ 558. Imposition of sanctions; determination of applications for licen-
se% suspension, revocation, and expiration of licenses

(a) This section applies, according to the provisions thereof, to the ex-
ercise of a power or authority.

(b) A sanction may not be imposed or a substantive rule or order issued
except within jurisdiction delegated to the agency and as authorized by law.

(c) When application is made for a license required by law, the agency,
with due regard for the rights and privileges of all the interested parties
or adversely affected persons and within a reasonable time, shall set and
complete proceedings required to be conducted in accordance with sections
556 and 557 of this title or other proceedings required by law and shall
make its decision. Except in cases of willfulness or those in which public
health, interest or safety requires otherwise, the withdrawal, suspension,
revocation, or annulment of a license is lawful only if, before the institution
of agency proceedings therefor, the licensee has been given—

(1) notice by the agency in writing of the facts or conduct which may
warrant the action; and

(2) opportunity to demonstrate or achieve compliance with all lawful
requirements.

When the licensee has made timely and sufficient application for a renewal
or a new license in accordance with agency rules, a license with reference
to an activity of a continuing nature does not expire until the application
has been finally determined by the agency.
(Pub. L. 89-554, Sept. 6, 1966,80 Stat. 388.)

~ 559. Effect on otier laws; effect of subsequent statute

This subchapter, chapter 7, and sections 1305, 3105, 3344, 4301(2)(E),
5372, and 7521 of this title, and the provisions of section 5335(a)(B) of this
title that relate to administrative law judges, do not limit or repeal additional
requirements imposed by statute or otherwise recognized by law. Except as
otherwise required by law, requirements or privileges relating to evidence
or procedure apply equally to agencies and persons. Each agency is granted
the authority necessary to comply with the requirements of this subchapter
through the issuance of rules or otherwise. Subsequent statute may not be

S470



Appendix

5 U. S. C. —GOVERNMENT ORGAN1ZATION—$ 601

held to supersede or modify this subchapter, chapter 7, sections 1305,3105,
3344, 430 I(2)(E), 5372, or 7521 of this title, or the provisions of section
5335(a)(B) of this title that relate to administrative law judges, except to
the extent that it does so expressly.
(Pub. L. 89-554, Sept. 6, 1966,80 Stat. 388; Pub. L. 90-623, ~ l(l), Oct.
22, 1968, 82 Stat. 1312; Pub. L. 95-251, $ 2(a)(l), Mar. 27, 1978,92 Stat.
183; Pub. L. 95–454, title VIII, $801 (a)(3)(B)(iii), Oct. 13, 1978, 92 Stat.
1221.)

* * * * *

CHAPTER 6—THE ANALYSIS OF
REGULATORY FUNCTIONS

$601. Definitions

For purposes of this chapter—
(1) the term “agency” means an agency as defined in section 551(1)

of this title;
(2) the term “rule” means any rule for which the agency publishes a

general notice of proposed rulemaking pursuant to section 553(b) of this
title, or any other law, including any rule of general applicability gov-
erning Federal grants to State and local governments for which the agency
provides an opportunity for notice and public comment, except that the
term “rule” does not include a rule of particular applicability relating to
rates, wages, corporate or fimncial structures or reorganizations thereof,
prices, facilities, appliances, services, or allowances therefor or to val-
uations, costs or accounting, or practices relating to such rates, wages,
structures, prices, appliances, services, or allowances;

(3) the term “small business” has the same meaning as the term “small
business concern” under section 3 of the Small Business Act, unless an
agency, after consultation with the Office of Advocacy of the Small Busi-
ness Administration and after opportunity for public comment, estab-
lishes one or more definitions of such term which are appropriate to the
activities of the agency and publishes such definition(s) in the Federal
Register;

(4) the term “small organization” means any not-for-profit enterprise
which is independently owned and operated and is not dominant in its
field, unless an agency establishes, after opportunity for public comment,
one or more definitions of such term which are appropriate to the ac-
tivities of the agency and publishes such definition(s) in the Federal Reg-
ister;

(5) the term “small governmental jurisdiction” means governments of
cities, counties, towns, townships, villages, school districts, or special dis-
tricts, with a population of less than fifty thousand, unless an agency
establishes, after opportunity for public comment, one or more defini-
tions of such term which are appropriate to the activities of the agency
and which are based on such factors as location in rural or sparsely pop-

S471



Appendix

5 U. S.C.—GOVERNMENT ORGANIZATION—$ 602

ulated areas or limited revenues due to the population of such jurisdiction,
and publishes such definition(s) in the Federal Register; and

(6) the term “small entity” shall have the same meaning as the terms
“small business”, “small organization” and “small governmental juris-
diction” defined in paragraphs (3), (4) and (5) of this section.

(Added Pub. L. 96-354, $ 3(a), Sept. 19, 1980,94 Stat. 1165.)

EXPLANATORYNOTE

Shofi Titie. Section 1 of Public Law 96- 612 are derived, may be cited as the “Regu-
354, approved September 19, 1980, provides Iatory Flexibihty Act:’
that the Ad, from which 5 U.S.C. $ # 601-

5602. Regulatory agenda

(a) During the months of October and April of each year, each agency
shall publish in the Federal Register a regulatory flexibility agenda which
shall contain—

(1) a brief description of the subject area of any rule which the agency
expects to propose or promulgate which is likely to have a significant
economic impact on a substantial number of small entities;

(2) a summary of the nature of any such rule under consideration for
each subject area listed in the agenda pursuant to paragraph (1), the
objectives and legal basis for the issuance of the rule, and an approximate
schedule for completing action on any rule for which the agency has
issued a general notice of proposed rulemaking; and

(3) the name and telephone number of an agency official knowledgeable
concerning the items listed in paragraph (1).
(b) Each regulatory flexibility agenda shall be transmitted to the Chief

Counsel for Advocacy of the Small Business Administration for comment,
if any.

(c) Wch agency shall endeavor to provide notice of each regulatory flex-
ibility agenda to small entities or their representatives through direct no-
tification or publication of the agenda in publications likely to be obtained
by such small entities and shall invite comments upon each subject area on
the agenda.

(d) Nothing in this section precludes an agency from considering or acting
on any matter not included in a regulatory flexibility agenda, or requires
an agency to consider or act on any matter listed in such agenda.
(Added Pub. L. 96-354, $ 3(a), Sept. 19, 1980,94 Stat, 1166.)

~ 603. Initial regulatory flexibility analysis

(a) Whenever an agency is required by section 553 of this title, or any
other law, to publish general notice of proposed rulemaking for any pro:
posed rule, the agency shall prepare and make available for public comment
an initial regulatory flexibility analysis. Such analysis shall describe the im-
pact of the proposed rule on small entities. The initial regulatory flexibility
analysis or a summary shall be published in the Federal Register at the time
of the publication of general notice of proposed rulemaking for the rule.
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The agency shall transmit a copy of the initial regulatory flexibility analysis
to the Chief Counsel for Advocacy of the Small Business Administration.

(b)Each initial regulatory flexibility analysis required under this section
shall contain—

(1) a description of the reasons why action by the agency is being
considered;

(2) a succinct statement of the objectives of, and legal basis for, the
proposed rule;

(3) a description of and, where feasible, and estimate of the number
of small entities to which the proposed rule will apply;

(4) a description of the projected reporting, recordkeeping and other
compliance requirements of the proposed rule, including an estimate of
the classes of small entities which will be subject to the requirement and
the type of professional skills necessary for preparation of the report or
record;

(5) an identification, to the extent practicable, of all relevant Federal
rules which may duplicate, overlap or conflict with the proposed rule.
(c) Each in~tial regulatory flexibility analysis shall also contain a descrip-

tion of any significant alternatives to the proposed rule which accomplish
the stated objectives of applicable statutes and which minimize any signif-
icant economic impact of the proposed rule on small entities. Consistent
with the stated objectives of applicable statutes, the analysis shall discuss
significant alternatives such as—

(1) the establishment of differing compliance or reporting requirements
or timetables that take into account the resources available to small en-
tities;

(2) the clarification, consolidation, or simplification of compliance and
reporting requirements under the rule for such small entities;

(3) the use of performance rather than design standards; and
(4) an exemption from coverage of the rule, or any part thereof, for

such small entities.
(Added Pub. L. 96-354, $ 3(a), Sept. 19, 1980,94 Stat. 1166.)

$604. Final regulatory flexibility analysis

(a) When an agency promulgates a final rule under section 553 of this
title, after being required by that section or any other law to publish a
general notice of proposed rulemaking, the agency shall prepare a final
regulatory flexibility analysis. Wch final regulatory flexibility analysis shall
contain—

(1) a succinct statement of the need for, and the objectives of, the rule;
(2) a summary of the issues raised by the public comments in response

to the initial regulatory flexibility analysis, a summary of the assessment
of the agency of such issues, and a statement of any changes made in the
proposed rule as a result of such comments; and

(3) a description of each of the significant alternatives to the rule con-
sistent with the stated objectives of applicable statutes and designed to
minimize any significant economic impact of the rule on small entities
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which was considered by the agency, and a statement of the reasons why
each one of such alternatives was rejected.
(b) The agency shall make copies of the final regulatory flexibility analysis

available to members of the public and shall publish in the Federal Register
at the time of publication of the final rule under section 553 of this title a
statement describing how the public may obtain such copies.
(Added Pub. L. 96-354, $ 3(a), Sept. 19, 1980, 94 Stat. 1167.)

$605. Avoidance of duplicative or unnecessary analyses

(a) Any Federal agency may perform the analyses required by section
602, 603, and ’604 of this title in conjunction with or as a part of any other
agenda or analysis required by any other law if such other analysis satisfies
the provisions of such sections.

(b) Sections 603 and 604 of this title shall not apply to any proposed or
final rule if the head of the agency certifies that the rule will not, if pro-
mulgated, have a significant economic impact on a subs=ntial number of
small entities. If the head of the agency makes a certification under the
preceding sentence, the agency shall publish such certification in the Federal
Register, at the time of publication of general notice of proposed rule-
making for the rule or at the time of publication of the final rule, along
with a succinct statement explaining the reasons for such certification, and
provide such certification and statement to the Chief Counsel for Advocacy
of the Small Business Administration.

(c) In order to avoid duplicative action, an agency may consider a series
of closely related rules as one rule for the purposes of sections 602, 603,
604 and 610 of this title.
(Added Pub. L. 96-354, $ 3(a), Sept. 19, 1980, 94 Stat. 1167.)

~ 606. Eff@ on otier law

The requirements of sections 603 and 604 of this title do not alter in
any manner standards otherwise applicable by law to agency action.
(Added Pub. L. 96-354, $ 3(a), Sept. 19, 1980,94 Stat. 1168.)

$607. Preparation of analyses

In complying with the provisions of sections 603 and 604 of this title, an
agency may provide either a quantifiable or numerical description of the
effects of a proposed rule or alternatives to the proposed rule, or more
general descriptive statements if quantification is not practicable or reliable.
(Added Pub. L. 96-354, $ 3(a), Sept. 19, 1980, 94 Stat. 1168.)

$608. Procedwe for waiver or delay of completion

(a) An agency head may waive or delay the completion of some or all of
the requirements of section 603 of this title by publishing in the Federal
Register, not later than the date of publication of the final rule, a written
finding, with reasons therefor, that the final rule is being promulgated in
response to an emergency that makes compliance or timely compliance with
the provisions of section 603 of this title impracticable.
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(b) Except as provided in section 605(b), an agency head may not waive
the requirements of section 604 of this title. An agency head may delay the
completion of the requirements of section 604 of this title hr a period of
not more than one hundred and eighty days after the date of publication
in the Federal Register of a final rule’by publishing in the Federal Register,
not later than such date of publication, a written finding, with reasons
therefor, that the final rule is being promulgated in response to an emer-
gency that makes timely compliance with the provisions of section 604 of
this title impracticable. If the agency has not prepared a final regulatory
analysis pursuant to section 604 of this title within one hundred and eighty
days from the date of publication of the final rule, such rule shall lapse and
have no effect. Such rule shall not be repromulgated until a final regulatory
flexibility analysis has been completed by the agency.
(Added Pub. L. 96-354, $ 3(a), Sept. 19, 1980,94 Stat. 1168.)

~ 609. Proedur= for gathering comments

When any rule is promulgated which will have a significant economic
impact on a substantial number of small entities, the head of the agency
promulgating the rule or the official of the agency with statutory respon-
sibility for the promulgation of the rule shall assure that small entities have
been given an opportunity to participate in the rulemaking for the rule
through techniques such as—

(1) the inclusion in an advanced notice of proposed rulemaking, if
issued, of a statement that the proposed rule may have a significant eco-
nomic effect on a substantial number of small entities;

(2) the publication of general notice of proposed rulemaking in pub
lications likely to be obtained by small entities;

(3) the direct notification of interested small entities;
(4) the conduct of open conferences or public hearings concerning the

rule for small entities; and
(5) the adoption or modification of agency procedural rules to reduce

the cost or complexity of participation in the rulemaking by small entities.
(Added Pub. L. 96-354, $ 3(a), Sept. 19, 1980,94 Stat. 1168.)

# 610. Peri@c rmiew of rules

(a) Within one hundred and eighty days after the effective date of this
chapter, each agency shall publish in the Federal Register a plan for the
periodic review of the rules issued by the agency which have or will have
a significant economic impact upon a substantial number of small entities.
Such plan may be amended by the agency at any time by publishing the
revision in the Federal Register. The purpose of the review shall be to
determine whether such rules should be continued without change, or
should be amended or rescinded, consistent with the stated objectives of
applicable statutes, to minimize any significant economic impact of the rules
upon a substantial number of such small entities. The plan shall provide
for the review of all such agency rules existing on the effective date of this
chapter within ten years of that date and for the review of such rules adopted
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after the effective date of this chapter within ten years of the publication
of such rules as the final rule. If the head of the agency determines that
completion of the review of existing rules is not feasible by the established
date, he shall so certify in a statement published in the Federal Register
and may extend the completion date by one year at a time for a total of
not more than five years.

(b) In reviewing rules to minimize any significant economic impact of the
rule on a substantial number of small entities in a manner consistent with
the stated objectives of applicable statutes, the agency shall consider the
following factors—

(1) the continued need for the rule;
(2) the nature of complaints or comments received concerning the rule

from the public;
(3) the complexity of the rule;
(4) the extent to which the rule overlaps, duplicates or conflicts with

other Federal rules, and, to the extent feasible, with State and local gov-
ernmental rules; and

(5) the length of time since the rule has been evaluated or the degree
to which technology, economic conditions, or other factors have changed
in the area affected by the rule.
(c) Each year, each agency shall publish in the Federal Register a list of

the rules which have a significant economic impact on a substantial number
of small entities, which are to be reviewed pursuant to this section during
the succeeding twelve months. The list shall include a brief description of
each rule and the need for and legal basis of such rule and shall invite public
comment upon the rule.
(Added Pub, L. 96-354, $ 3(a), Sept. 19, 1980,94 Stat. 1169.)

$611. Judicial review

(a) Except as otherwise provided in subsection (b), any determination by
an agency concerning the applicability of any of the provisions of this chap-
ter to any action of the agency shall not be subject to judicial review.

(b) Any regulatory flexibility analysis prepared under sections 603 and
604 of this title and the compliance or noncompliance of the agency with
the provisions of this chapter shall not be subject to judicial review. When
an action for judicial review of a rule is instituted, any regulatory flexibility
analysis for such rule shall constitute part of the whole record of agency
action in connection with the review.

(c) Nothing in this section bars judicial review of any other impact state-
ments or similar analysis required by any other law ifjudicial review of such
statement or analysis is otherwise provided by law.
(Added Pub. L. 96-354, $ 3(a), Sept. 19, 1980, 94 Stat. 1169.)

~ 612. Reports and intervention rights

(a) The Chief Counsel for Advocacy of the Small Business Administration
shall monitor agency compliance with this chapter and shall report at least
annually thereon to the President and to the Committees of the Judiciary
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of the Senate and House of Representatives, the Select Committee on Small
Business of the Senate, and the Committee on Small Business of the House
of Representatives.

(b) The Chief Counsel for Advocacy of the Small Business Administration
is authorized to appear as amicus curiae in any action brought in a court
of the United States to review a rule. In any such action, the Chief Counsel
is authorized to present his views with respect to the effect of the rule on
small entities.

(c) A court of the United States shall grant the application of the Chief
Counsel for Advocacy of the Small Business Administration to appear in
any such action for the purposes described in subsection (b).
(Added Pub. L. 96-354, $ 3(a), Sept. 19, 1980,94 Stat. 1170.)

CHAPTER 7—JUDICIAL REVIEW

$701. Application; definitions

(a) This chapter applies, according to the provisions thereof, except to
the extent that—

(1) statutes preclude judicial review; or
(2) agency action is committed to agency discretion by law.

(b) For the purpose of this chapter—
“’agency” means each authority of the Government of the United

States, whether or not it is within or subject to review by another agency,
but does not include—

(A) the Congress;
(B) the courts of the United States;
(C) the governments of the territories or possessions of the United

States;
(D) the government of the District of Columbia;
(E) agencies composed of representatives of the parties or of rep-

resentatives of organizations of the parties to the disputes determined
by them;

(F) courts martial and military commissions;
(G) military authority exercised in the field in time of war or in

occupied territory; or
(H) functions conferred by sections 1738, 1739, 1743, and 1744 of

title 12; chapter 2 of title 41; or sections 1622, 1884, 1891–1902, and
former section 1641 (b)(2), of title 50, appendix; and
(2) “person”, “rule”, “order”, “license”, “sanction”, “relieP’, and

“agency action” have tie meanings given them by section 551 of this
title.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392.)

~ 702. Right of review

A person suffering legal wrong because of agency action, or adversely
affected or aggrieved by agency action within the meaning of a relevant
statute, is entitled to judicial review thereof. An action in a court of the
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United States seeking relief other than money damages and stating a claim
that an agency or an officer or employee thereof acted or failed to act in
an official capacity or under color of legal authority shall not be dismissed
nor relief therein be denied on the ground that it is against the United
States or that the United States is an indispensable party. The United States
may be named as a defendant in any such action, and a judgment or decree
may be entered against the United States: Prmtied, That any mandatory
or injunctive decree shall specify the Federal officer or officers (by name
or by title), and their successors in office, personally responsible for com-
pliance. Nothing herein (1) affects other limitations on judicial review or
the power or duty of the court to dismiss any action or deny relief on any
other appropriate legal or equitable ground; or (2) confers authority to
grant relief if any other statute that grants consent to suit expressly or
impliedly forbids the relief which is sought.
(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub. L. 94-574, ~ 1, Oct.
21, 1976, 90 Stat. 2721.)

EXPLANATORYNOTE

1976 Amendment.The Act of October21, a bar to judicial review of Federal adminis-
1976, Public Law 94-574, 90 Stat. 2721, re- trative action otherwise subject to judicial re-
moved the defense of soverei~ immunity as view.

~ 703. Form and venue of proceeding
The form of proceeding for Judicial review is the special statutory review

proceeding relevant to the subject matter in a court specified by statute or,
in the absence or inadequacy thereof, any applicable form of legal action,
including actions for declaratory judgments or writs of prohibitory or man-
datory injunction or habeas corpus, in a court of competent jurisdiction.
If no special statutory review proceeding is applicable, the action for judicial
review may be brought against the United Stites, the agency by its official
title, or the appropriate officer. Except to the extent that prior, adequate,
and exclusive opportunity for judicial review is provided by law, agency
action is subject to judicial review in civil or criminal proceedings for judicial
enforcement.
(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub. L. 94-574, # 1, Oct.
21, 1976, 90 Stat. 2721,)

~ 704. Actions reviewable

Agency action made reviewable by statute and final agency action for
which there is no other adequate remedy in a court are subject to judicial
review. A preliminary, procedural, or intermediate agency action or rufing
not directly reviewable is subject to review on the review of the final agency
action. Except as otherwise expressly required by statute, agency action
otherwise final is final for the purposes of this section whether or not there
has been presented or determined an application for a declaratory order,
for any form of reconsiderations, or, unless the agency otherwise requires
by rule and provides that the action meanwhile is inoperative, for an appeal
to superior agency authority.
(Pub. L. 89-554, Sept. 6, 1966,80 Stat. 392.)
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~ 705. Relief pending review

When an agency finds tbt justice so requires, it may postpone the ef-
fective date of action taken by it, pendingjudicial review. On such conditions
as maybe required and to the extent necessary to prevent irreparable injury,
the reviewing court, including the court to which a case may be taken on
appeal from or on application for certiorari or other writ to a reviewing
court, may issue all necessary and appropriate process to postpone the ef-
fective date of an agency action or to preserve status or rights pending
conclusion of the review proceedings.
(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393)

~ 706. Scope of review

To the extent necessary to decision and when presented, the reviewing
court shall decide all relevant questions of law, interpret constitutional and
statutory provisions, and determine the meaning or applicability of the
terms of an agency action. The reviewing court shall—

(1) compel agency action unlawfully withheld or unreasonably delayed;
and

(2) hold unlawful and set aside agency action, findings, and conclusions
found to be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of s~tutory jurisdiction, authority, or limitations, or

short of statutory right;
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to sections

556 and 557 of this title or otherwise reviewed on the record of an
agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject
to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole
record or those parts of it cited by a party, and due account shall be taken
of the rule of prejudicial error.
(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393.)

* * * * *

PART 111—EMP~YEES

Subpart A—General Provisions

* * * * *

CHAPTER 29<OMMISSIONS, OATHS,
RECORDS, AND REPORTS

* * * * *
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SUBCHAPTER II—REPORTS

* * * * *

$2952. Time of making annual reports

Except when a different time is specifically prescribed by statute, the
head of each Executive department or military department shall make the
annual reports, required to be submitted to Congress, at the beginning of
each regular session of Congress. The reports shall cover the transactions
of the preceding year.
(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 413.)

$2953. Reports to Congress on additional employee requirements

(a) Each report, recommendation, or other communication, of an official
nature, of an Executive agency which—

(1) relates to pending or proposed legislation which, if enacted, will
entail an estimated annual expenditure of appropriated funds in excess
of $1,000,000;

(2) is submitted or transmitted to Congress or a committee thereof in
compliance with law or on the initiative of the appropriate authority of
the executive branch; and

(3) officially proposes or recommends the creation or expansion, either
by action of Congress or by administrative action, of a function, activity,
or authority of the Executive agency to be in addition to those functions,
activities, and authorities thereof existing when the report, recommen-
dation, or other communication is so submitted or transmitted;

shall contain a statement, concerning the Executive agency, for each of the
first 5 fiscal years during which each additional or expanded function, ac-
tivity, or authority so proposed or recommended is to be in effect, setting
forth the following information—

(A) the estimated maximum additional—
(i) man-years of civilian employment, by general categories of posi-

tions;
(ii) expenditures for personal services; and
(iii) expenditures for all purposes other than personal services;

which are attributable to the function, activity, or authority and which will
be required to be effected by the Executive agency in connection with the
performance thereofi and

(B) such other statement, discussion, explanation, or other information
as is considered advisable by the appropriate authority of the executive
branch or that is required by Congress or a committee thereof.
(b) Subsection (a) of this section does not apply to—

(1) the Central Intelligence Agency;
(2) a Government controlled corporation; or
(3) the General Accounting Office.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 413.)
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$2954. Information to committees of Congress on request

An Executive agency, on request of the Committee on Government Op-
erations of the House of Representatives, or of any seven members thereof,
or on request of the Committee on Government Operations of the Senate,
or any five members thereof, shall submit any information requested of it
relating to any matter within the jurisdiction of the committee.
(Pub. L. 89-554, Sept. 6, 1966,80 Stat. 413.)
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TITLE 5, U.S. COD&APPENDIX

FEDERAL ADVISORY COMMITTEE ACT

Pub. L. 92–463, Oct. 6. 1972.86 Stat. 770, as amended by Pub. L. 94–
409, $ 5(c), Sept. 13, 1976, 90 Stat. 1247; Pub. L. 96–623, $2, Dec.
12, 1980, 94 Stat. 3040; Pub. L. 97–375, title II, $ 201(c), Dec. 21,
1982, 96 Stat. 1822; 1977 Reorg. Plan No. 1, $ 5F, eff. Nov. 20, 1977,
42 F.R. 56101, 91 Stat. 1634; 1978 Reorg. Plan No. 2, $102, eff. Jan.
1, 1979, 43 F.R. 36067, 92 Stat. 3783.

Short title

This Act may be cited as the “Federal Advisory Committee Act”.

$2. Findings and purpose

(a) The Congress finds that there are numerous committees, boards, com-
missions, councils, and similar groups which have been established to advise
officers and agencies in the executive branch of the Federal Government
and that they are frequently a useful and beneficial means of furnishing
expert advice, ideas, and diverse opinions to the Federal Government.

~) The Congress further finds and declares that—
(1) the need for many existing advisory committees has not been ad-

equately reviewed;
(2) new advisory committees should be established only when they are

determined to be essential and their number should be kept to the min-
imum necessary;

(3) advisory committees should be terminated when they are no longer
carrying out the purposes for which they were established;

(4) standards and uniform procedures should govern the establishment,
operation, administration, and duration of advisory committees;

(5) the Congress and the public should be kept informed with respect
to the number, purpose, membership, activities, and cost of advisory
committees; and

(6) the function of advisory committees should be advisory only, and
that all matters under their consideration should be determined, in ac-
cordance with law, by the official, agency, or officer involved.

$3. Definitions

For the purpose of this Act—.
(1) The term “Administrator” means the Administrator of General

Services.
(2) The term “advisory committee” means any committee, board, com-

mission, council, conference, panel, task force, or other similar group,
or any subcommittee or other subgroup thereof (hereafter in this para-
graph referred to as “committee”), which is—
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(A) established by statute or reorganization plan, or
(B) established or utilized by the President, or
(C) established or utilized by one or more agencies,

in the interest of obtaining advice or recommendations for the Presi-
dent or one or more agencies or officers of the Federal Government, except
that such term excludes ~) the Advisory Commission on Intergovernmental
Relations, (ii) the Commission on Government Procurement, and (iii) any
committee which is composed wholly of full-time officers or employees of
the Federal Government.

(3) The term “agency” hs the same meaning as in section 551(1) of
title 5, United States Code.

(4) The term “Presidential advisory committee” means an advisory
committee which advises the President.

$4. Applicability restri~ions

(a) The provisions of this Act or of any rule, order, or regulation pro-
mulgated under this Act shall apply to each advisory committee except to
the extent that any Act of Congress establishing any such advisory com-
mittee specifically provides otherwise.

(b) Nothing in this Act shall be construed to apply to any advisory com-
mittee established or utilized by—

(1) the Central Intelligence Agency; or
(2) the Federal Reserve System.

(c) Nothing in this Act shall be construed to apply to any local civic group
whose primary function is that of rendering a public service with respect
to a Federal program, or any State or local committee, council, board,
commission, or similar group established to advise or make recommen&-
tions to State or local officials or agencies.

~ 5. Responsibilities of ConWessiond committees; review; @idelines

(a) In the exercise of its legislative review function, each standing com-
mittee of the Senate and the House of Representatives shall make a con-
tinuing review of the activities of each advisory committee under its
jurisdiction to determine whether such advisory committee should be abol-
ished or merged with any other advisory committee, whether the respon-
sibilities of such advisory committee should be revised, and whether such
advisory committee performs a necessary function not already being per-
formed. Each such standing committee shall take appropriate action to
obtain the enactment of legislation necessary to carry out the purpose of
this subsection.

(b) In considering legislation establishing, or authorizing the establish-
ment of any advisory committee, each standing committee of the Senate
and of the House of Representatives shall determine, and report such de-
termination to the Senate or to the House of Representatives, as the case
may be, whether the functions of the proposed advisory committee are being
or could be performed by one or more agencies or by an advisory committee
already in existence, or by enlarging the mandate of an existing advisory
committee. Any such legislation shall—
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(1) contain a clearly defined purpose for the advisory committee;
(2) require the membership of the advisory committee to be fairly

balanced in terms of the points of view represented and the functions to
be performed by the advisory committee;

(3) contain appropriate provisions to assure that the advice and rec-
ommendations of the advisory committee will not be inappropriately in-
fluenced by the appointing authority or by any special interest, but will
instead be the result of the advisory committee’s independent judgment;

(4) contain provisions dealing with authorization of appropriations, the
date for submission of reports (if any), the duration of the advisory com-
mittee, and the publication of reports and other materials, to the extent
that the standing committee determines the provisions of section 10 of
this Act to be inadequate; and

(5) contain provisions which will assure that the advisory committee
will have adequate staff (either supplied by an agency or employed by it),
will be provided adequate quarters, and will have funds available to meet
its other necessary expenses.
(c) To the extent they are applicable, the guidelines set out in subsection

(b) of this section shall be followed by the President, agency heads, or other
Federal officials in creating an advisory committee.

$6. Responsibilities of the Presidenq report to Congres% annual report
to Congress; exclusion

(a) The President may delegate responsibility for evaluating and taking
action, where appropriate, with respect to all public recommendations made
to him by Presidential advisory committees.

(b) Within one year after a Presidential advisory committee has submitted
a public report to the President, the President or his delegate shall make
a report to the Congress stating either his proposals for action or his reasons
for inaction, with respect to the recommendations contained in the public
report.

(c) The President shall, not later than December 31 of each year, make
an annual report to the Congress on the activities, status, and changes in
the composition of advisory committees in existence during the preceding
fiscal year. The report shall contain the name of every advisory committee,
the date of and authority for its creation, its termination date or the date
it is to make a report, its functions, a reference to the reports it has sub-
mitted, a statement of whether it is an ad hoc or continuing body, the dates
of its meetings, the names and occupations of its current members, and the
total estimated annual cost to the United States to fund, service, supply,
and maintain such committee. Such report shall include a list of those ad-
visory committees abolished by the President, and in the case of advisory
committees established by statute, a list of those advisory committees which
the President recommends be abolished together with his reasons therefor.
The President shall exclude from this report any information which, in his
judgment, should be withheld for reasons of national security, and he shall
include in such report a statement that such information is excluded.
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$7. Responsibilities of the Administrator of General Services; Committee
Management Secretariat, establishmen~ review; recommendations to
President and Con&ess; agency cooperation, performance guide
lines; uniform pay guidelines; travel expenses; expense recommen-
dations

(a) The Administrator shall establish and maintain within the General
Services Administration a Committee Management Secretariat, which shall
be responsible for all matters relating to advisory committees.

(b) The Administrator shall, immediately after October 6, 1972, institute
a comprehensive review of the activities and responsibilities of each advisory
committee to determine—

(1) whether such committee is carrying out its purpose;
(2) whether, consistent with the provisions of applicable statutes, the

responsibilities assigned to it should be revised;
(3) whether it should be merged with other advisory committees; or
(4) whether it should be abolished.

The Administrator may from time to time request such information as he
deems necessary to carry out his functions under this subsection. Upon the
completion of the Administrator’s review he shall make recommendations
to the President and to either the agency head or the Congress with respect
to action he believes should be taken. Thereafter, the Administrator shall
carry out a similar review annually. Agency heads shall cooperate with the
Administrator in making the reviews required by this subsection.

(c) The Administrator shall prescribe administrative guidelines and man-
agement controls applicable to advisory committees, and, to the maximum
extent feasible, provide advice, assistance, and guidance to advisory com-
mittees to improve their performance. In carrying out his functions under
this subsection, the Administrator shall consider the recommendations of
each agency head with respect to means of improving the performance of
advisory committees whose duties are related to such agency.

(d)(1) The Administrator, after study and consultation with the Director
of the Office of Personnel Management, shall establish guidelines with re-
spect to uniform fair rates of pay for comparable services of members, staffs,
and consultants of advisory committees in a manner which gives appropriate
recognition to the responsibilities and qualifications required and other
relevant factors. Such regulations shall provide that—

(A) no member of any advisory committee or of the staff of any advisory
committee shall receive compensation at a rate in excess of the rate spec-
ified for GS– 18 of the General Schedule under section 5332 of title 5,
United States Code;

(B) such members, while engaged in the performance of their duties
away from their homes or regular places of business, may be allowed
travel expenses, including per diem in lieu of subsistence, as authorized
by section 5703 of title 5, United States Code, for persons employed
intermittently in the Government service; and

(C) such members—
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(i) who are blind or deaf or who otherwise qualify as handicapped
individuals (within the meaning of section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 794)), and

(ii) who do not otherwise qualify for assistance under section 3102
of title 5, United States Code, by reason of being an employee of an
agency (within the meaning of section 3102(a)(l) of such title 5),

may be provided services pursuant to section 3102 of such title 5 while
in performance of their advisory committee duties.
(2) Nothing in this subsection shall prevent—

(A) an individual who (without regard to his service with an advisory
committee) is a fulltime employee of the United States, or

(B) an individual who immediately before his service with an advisory
committee was such an employee,

from receiving compensation at the rate at which he otherwise would be
compensated (or was compensated) as a full-time employee of the United
States.

(e) The Administrator shall include in budget recommendations a sum-
mary of the amounts he deems necessary for the expenses of advisory com-
mittees, including the expenses for publication of reports where
appropriate.

$8. Responsibilities of agency head% Advisory Committee Management
Officer, designation

(a) Each agency head shall establish uniform administrative guidelines
and management controls for advisory committees established by that
agency, which shall be consistent with directives of the Administrator under
section 7 and section 10. Each agency shall maintain systematic information
on the nature, functions, and operations of each advisory committee within
its jurisdiction.

(b) The head of each agency which has an advisory committee shall des-
ignate an Advisory Committee Management Officer who shall—

(1) exercise control and supervision over the establishment, procedures,
and accomplishments of advisory committees established by that agency;

(2) assemble and maintain the reports, records, and other papers of
any such committee during its existence; and

(3) carry out, on behalf of that agency, the provisions of section 552
of title 5, United States Code, with respect to such reports, records, and
other papers.

$9. Establishment and purpose of advisory committees; publication in
Federal RegisteV charter: filing, contents, copy

(a) No advisory committee shall be established unless such establishment
is—

(1) specifically authorized by statute or by the President; or
(2) determined as a matter of formal record, by the head of the agency

involved after consultation with the Administrator, with timely notice
published in the Federal Register, to be in the public interest in connec-
tion with the performance of duties imposed on that agency by law.
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(b) Unless otherwise specifically provided by statute or Presidential di-
rective, advisory committees shall be utilized solely for advisory functions.
Determinations of action to be taken and policy to be expressed with respect
to matters upon which an advisory committee reports or makes recom-
mendations shall be made solely by the President or an officer of the Federal
Government.

(c) No advisory committee shall meet or =ke any action until an advisory
committee charter has been filed with (1) the Administrator, in the case of
Presidential advisory committees, or (2) with the head of the agency to
whom any advisory committee reports and with the standing committees
of the Senate and of the House of Representatives having legislative juris-
diction of such agency. Such charter shall contain the following information:

(A) the committee’s official designation;
(B) the committee’s objectives and the, scope of its activity;
(C) the period of time necessary for the committee to carry out its

purposes;
(D) the agency or official to whom the committee reports;
(E) the agency responsible for providing the necessary support for the

committee;
(F) a description of the duties for which the committee is responsible,

and, if such duties are not solely advisory, a specification of the authority
for such function%

(G) the estimated annual operating costs in dollars and man-years for
such committee;

(H) the estimated number and frequency of committee meetings;
(I) the committee’s termination date, if less than two years from the

date of the committee’s establishment; and
U) the date the charter is filed.

A copy of any such charter shall also be furnished to the Library of Con-
gress.

$10. Advisory committee procedures; meetings; notice, publication in
Federal Re@steg regulations; minutes; certificatio~ annual repor~
Federal officer or employee, attendance

(a)(1) Each advisory committee meeting shall be open to the public.
(2) Except when the President determines otherwise for reasons of na-

tional security, timely notice of each such meeting shall be published in the
Federal Register, and the Administrator shall prescribe regulations to pro-
vide for other twes of Dub]ic notice to insure that all interested Dersons

,1

are notified of such me~ting prior thereto.
1

(3) Interested persons shall be permitted to attend, appear before, or file
statements with any advisory committee, subject to such reasonable rules
or regulations as the Administrator may prescribe.

(b) Subject to section 552 of title 5, United States Code, the records,
reports, transcripts, minutes, appendixes, working papers, drafts, studies,
agenda, or other documents which were made available to or prepared for
or by each advisory committee shall be available for public inspection and
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copying at a single location in the offices of the advisory committee or the
agency to which the advisory committee reports until the advisory com-
mittee ceases to exist.

(c) Detailed minutes of each meeting of each advisory committee shall
be kept and shall contain a record of the persons present, a complete and
accurate description of matters discussed and conclusions reached, and cop-
ies of all reports received, issued, or approved by the advisory committee.
The accuracy of all minutes shall be certified to by the chairman of the
advisory committee.

(d) Subsections (a)(1) and (a)(3) of this section shall not apply to any
portion of an advisory committee meeting where the President, or the head
of the agency to which the advisory committee reports, determines that
such portion of such meeting may be closed to the public in accordance
with subsection (c) of section 552b of title 5, United States Code. Any such
determination shall be in writing and shall contain the reasons for such
determination. If such a determination is made, the advisory committee
shall issue a report at least annually setting forth a summary of its activities
and such related matters as would be informative to the public consistent
with the policy of section 552(b) of title 5, United States Code.

(e) There shall be designated an officer or employee of the Federal Gov-
ernment to chair or attend each meeting of each advisory committee. The
officer or employee so designated is authorized, whenever he determines
it to be in the public interest, to adjourn any such meeting. No advisory
committee shall conduct any meeting in the absence of that officer or em-
ployee.

(f) Advisory committees shall not hold any meetings except at the call of,
or with the advance approval of, a designated officer or employee of the
Federal Government, and in the case of advisory committees (other than
Presidential advisory committees), with an agenda approved by such officer
or employee.

$11. Availability of transcrip@ “agency proc+lng”

(a) Except where prohibited by contractual agreements entered into prior
to the effective date of this Act, agencies and advisory committees shall
make available to any person, at actual cost of duplication, copies of tran-
scripts of agency proceedings or advisory committee meetings.

(b) As used in this section “agency proceeding” means any proceeding
as defined in section 551(12) of title 5, United States Code.

$12. Fiscal and administrative provisions; recordkeepin~ audl~ agency
support services

(a) Each agency shall keep records as will fully disclose the disposition of
any funds which may be at the disposal of its advisory committees and the
nature and extent of their activities. The General Services Administration,
or such other agency as the President may designate, shall maintain financial
records with respect to Presidential advisory committees. The Comptroller
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General of the United States, or any of his authorized representatives, shall
have access, for the purpose of audit and examination, to any such records.

(b) Each agency shall be responsible for providing support services for
each advisory committee established by or reporting to it unless the estab-
lishing authority provides otherwise. Where any such advisory committee
reports to more than one agency, only one agency shall be responsible for
support services at any one time. In the case of Presidential advisory com-
mittees, such services may be provided by the General Services Adminis-
tration.

$13. Responsibilities of Library of Congress; reports and background
papers; depository

Subject to section 552 of title 5, United States Code, the Administrator
shall provide for the filing with the Library of Congress of at least eight
copies of each report made by every advisory committee and, where ap-
propriate, background papers prepared by consultants. The Librarian of
Congress shall establish a depository for such reports and papers where they
shall be available to public inspection and use.

~ 14. Termination of advisory committees; renewal; continuation

(a)(1) Each advisory committee which is in existence on the effective date
of this Act shall terminate not later than the expiration of the two-year
period following such effective date unless—

(A) in the case of an advisory committee established by the President
or an officer of the Federal Government, such advisory committee is
renewed by the President or that officer by appropriate action prior to
the expiration of such two-year period; or

(B) in the case of an advisory committee established by an Act of Con-
gress, its duration is otherwise provided for by law. .

(2) tich advisory committee established after such effective date shall
terminate not later than the expiration of the two-year period beginning
on the date of its establishment unless—

(A) in the case of an advisory committee established by the President
or an officer of the Federal Government, such advisory committee is
renewed by the President or such officer by appropriate action prior to
the end of such period; or

(B) in the case of an advisory committee established by an Act of Con-
gress, its duration is otherwise provided for by law.
(b)(1) Upon the renewal of any advisory committee, such advisory com-

mittee shall file a charter in accordance with section 9(c).
(2) Any advisory committee established by an Act of Congress shall file

a charter in accordance with such section upon the expiration of each suc-
cessive two-year period following the date of enactment of the Act estab-
lishing such advisory committee.

(3) No advisory committee required under this subsection to file a charter
shall take any action (other than preparation and filing of such charter)
prior to the date on which such charter is filed.
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(c) Any advisory committee which is renewed by the President or any
officer of the Federal Government may be continued only for successive
two-year periods by appropriate action taken by the President or such of-
ficer prior to the date on which such advisory committee would otherwise
terminate,
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TITLE 18, U.S. CODE—CRIMES AND CRIMINAL PRO-
CEDURES

Thk title was enacted by act June 25, 1948, ch. 645, 62 Stat. 683

PART l<RIMES

* * * * *

CHAPTER 23—CONTRACTS

* * * * *

$435. Contracts in excess of specific appropriation

Whoever, being an officer or employee of the United States, knowingly
contracts for the erection, repair, or furnishing of any public building, or
for any public improvement, to pay a larger amount than the specific sum
appropriated for such purpose, shall be fined not more than $1,000 or
imprisoned not more than one year, or both.
Uune 25, 1948, ch. 645,62 Stat. 703.)

* * * * *

CHAPTER 31—EMBEZZLEMENT AND THEFT

$641. Public money, property or records

Whoever embezzles, steals, purloins, or knowingly converts to his use or
the use of another, or without authority, sells, conveys or disposes of any
record, voucher, money, or thing of value of the United States or of any
department or agency thereof, or any property made or being made under
contract for the United States or any department or agency thereofi or

Whoever receives, conceals, or retains the same with intent to convert it
to his use or gain, knowing it to have been embezzled, stolen, purloined or
converted—

Shall be fined not more than $10,000 or imprisoned not more than ten
years, or both; but if the value of such property does not exceed the sum
of $100, he shall be fined not more than $1,000 or imprisoned not more
than one year, or both.

The word “value” means face, par, or market value, or cost price, either
wholesale or retail, which ever is greater.
~une 25, 1948, ch. 645,62 Stat. 725.)

* * * * *
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$643. Accounting generally for public money

Whoever, being an officer, employee or agent of the United States or of
any department or agency thereof, having received public money which he
is not authorized to retain as salary, pay, or emolument, fails to render his
accounts for the same as provided by law is guilty of embezzlement, and
shall be fined in a sum equal to the amount of the money embezzled or
imprisoned not more than ten years, or both; but if the amount embezzled
does not exceed $100, he shall be fined not more than $1,000 or imprisoned
not more than one year, or both.
~une 25, 1948, ch. 645,62 Stat. 726.)

* * * * *

CHAPTER 93—PUBLIC OFFICERS AND
EMPLOYEES

* * * * *

$1905. Disclosure of confidential information generally

Whoever, being an officer or employee of the United States or of any
department or agency thereof, or agent of the Department of Justice as
defined in the Antitrust Civil Process Act (15 U.S.C. 1311-1314), publishes,
divulges, discloses, or makes known in any manner or to any extent not
authorized by law any information coming to him in the course of his
employment or official duties or by reason of any examination or investi-
gation made by, or return, report or record made to or filed with, such
department or agency or officer or employee thereof, which information
concerns or relates to the trade secrets, processes, operations, style of work,
or apparatus, or to the identity, confidential statistical data, amount or
source of any income, profits, losses, or expenditures of any person, firm,
partnership, corporation, or association; or permits any income return or
copy thereof or any book containing any abstract or particulars thereof to
be seen or examined by any person except as provided by law; shall be fined
not more than $1,000, or imprisoned not more than one year, or both; and
shall be removed from office or employment.
~une 25, 1948, ch. 645, 62 Stat. 791; Sept. 12, 1980, Pub. L. 96-349
$ 7(b), 94 Stat. 1158.)
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TITLE 28, U.S. CODE—JUDICIARY AND JUDICIAL PRO-
CEDURE

* * * * *

PART IV—JURISDICTION AND VENUE

* * * * *

CHAPTER 85—DISTRICT COURTS; JURISDICTION

* * * * *

$1346. United States u defendant

(a) The district courts shall have original jurisdiction, concurrent with
the United States Claims Court, ofi

(1) Any civil action against the United States for the recovery of any
internal-revenue tax alleged to have been erroneously or illegally assessed
or collected, or any penalty claimed to have been collected without au-
thority or any sum alleged to have been excessive or in any manner
wrongfully collected under the internal-revenue laws;

(2) Any other civil action or claim against the United Stites, not ex-
ceeding $10,000 in amount, founded either upon the Constitution, or
any Act of Congress, or any regulation of an executive department, or
upon any express or implied contract with the United States, or for liq-
uidated or unliquidated damages in cases not sounding in tort, except
that the district courts shall not have jurisdiction of any civil action or
claim against the United States founded upon any express or implied
contract with the United States or for liquidated or uliquidated damages
in cases not sounding in tort which are subject to sections 8(g)(1) and
10(a)( 1) of the Contract Disputes Act of 1978. For the purpose of this
paragraph, an express or implied contract with the Army and Air Force
Exchange Service, Navy Exchanges, Marine Corps Exchanges, Coast
Guard Exchanges, or Exchange Councils of the National Aeronautics and
Space Administration shall be considered an express or implied contract
with the United States.
(b) Subject to the provisions of chapter 171 of this title, the district courts,

together with the United States District Court for the District of the Canal
Zone and the District Court of the Virgin Islands, shall have exclusive

jurisdiction of civil actions on claims against the United States, for money
damages, accruing on and after January 1, 1945, for injury or loss of prop-
erty, or personal injury or death caused by the negligent or wrongful act
or omission of any employee of the Government while acting within the
scope of his office or employment, under circumstances where the United
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States, if a private person, would be liable to the claimant in accordance
with the law of the place where the act or omission occurred.

(c) The jurisdiction conferred by this section includes jurisdiction of any
set-off, counterclaim, or other claim or demand whatever on the part of
the United States against any plaintiff commencing an action under this
section. ”

(d) The district courts shall not have jurisdiction under this section of
any civil action or claim for a pension.

(e) The district courts shall have original jurisdiction of any civil action
against the United Swtes provided in section 6226, 6228(a), 7426, or 7428
(in the case of the United States district court for the District of Columbia)
or section 7429 of the Internal Revenue Code of 1954.

(f) The district courts shall have exclusive original jurisdiction of civil
actions under section 2409a to quiet title to an estate or interest in real
property in which an interest is claimed by the United States.
~une 25, 1948, ch. 646, 62 Stat. 933; Apr. 25, 1949, ch. 92, ~ 2(a), 63
Stat. 62; May 24, 1949, ch. 139, $ 80(a), (b), 63 Stat. 101; Oct. 31, 1951,
ch. 655, $ 50(b), 65 Stat. 727; July 30, 1954, ch. 648, ~ 1, 68 Stat. 589;
July 7, 1958, Pub. L. 85-508, # 12(e), 72 Stat. 348; Aug. 30, 1964, Pub.
L. 88-519, 78 Stat. 699; Nov. 2, 1966, Pub. L. 89-719, title II, ~ 202(a),
80 Stat. 1148; July 23, 1970, Pub. L. 91–350, $ l(a), 84 Stat. 449; Oct.
25, 1972, Pub. L. 92-562, $1, 86 Stat. 1176; Oct. 4, 1976, Pub. L. 94-
455, title XII, ~ 1204(c)(1), title XIII, $ 1306(b)(7), 90 Stat. 1697, 1719;
Nov. 1, 1978, Pub, L. 95–563, # 14(a), 92 Stat. 2389; Apr. 2, 1982, Pub.
L. 97–164, title I, ~ 129, 96 Stat. 39; Sept. 3, 1982, Pub. L. 97–248, title
IV, $ 402(c)(17), 96 Stat. 669.)

* * * * *

CHAPTER 91—UNITED STATES CLAIMS COURT

~ 1491. Claims against United States generall~ actions involving Ten-
nessee Valley Aufiority

(a)(l) The United States Claims Court shll have jurisdiction to render
judgment upon any claim against the United States founded either upon
the Constitution, or any Act of Congress or any regulation of an executive
department, or upon any express or implied contract with the United States,
or for liquidated or unliquidated damages in cases not sounding in tort.
For the purpose of this paragraph, an express or implied contract with the
Army and Air Force Exchange Service, Navy Exchanges, Marine Corps
Exchanges, Coast Guard Exchanges, or Exchange Councils of the National
Aeronautics and Space Administration shall be considered an express or
implied contract with the United States.

(2) To provide an entire remedy and to complete the relief afforded by
the judgment, the court may, as an incident of and collateral to any such
judgment, issue orders directing restoration to office or position, placement
in appropriate duty or retirement status, and correction of applicable rec-
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orals, and such orders may be issued to any appropriate official of the United
States. In any case within its jurisdiction, the court shall have the power to
remand appropriate matters to any administrative or executive body or
official with such direction as it may deem proper and just. the Claims Court
shall have jurisdiction to render judgment upon any claim by or against,
or dispute with, a contractor arising under section 10(a)(l) of the Contract
Disputes Act of 1978.

(3) To afford complete relief on any contract claim brought before the
contract is awarded, the court shall have exclusive jurisdiction to grant
declaratory judgments and such equitable and extraordinary relief as it
deems proper, including but not limited to injunctive relief. In exercising
this jurisdiction, the court shall give due regard to the interests of national
defense and national security.

(b) Nothing herein shall be construed to give the United States Claims
Court jurisdiction of any civil action within the exclusive jurisdiction of the
Court of International Trade, or of any action against, or founded on
conduct of, the Tennessee Valley Authority, or to amend or modify the
provisions of the Tennessee Valley Authority Act of 1933 with respect to
actions by or against the Authority.

~une 25, 1948, ch. 646,62 Stat. 940; July 28, 1953, ch. 253, $7,67 Stat.
226; Sept. 3, 1954, ch. 1263, $ 44(a), (b), 68 Stat. 1241; July 23, 1970,
Pub. L. 91-350, $ l(b), 84 Stat. 449; Aug. 29, 1972, Pub. L. 92–415, $1,
86 Stat. 652; Nov. 1, 1978, Pub. L. 95–563, $ 14(i), 92 Stat. 2391; Oct.
10, 1980, Pub. L. 96–417, title V, ~ 509, 94 Stat. 1743; Apr. 2, 1982, Pub.
L. 97-164, title I, $ 133(a), 96 Stat. 39.)

EXPLANATORYNOTE

Derivation; Popular Nasne. Sections 1346 1982, 96 Stat. 27, created the United States
and 1491 of title 28 can be traced back to the Claims Court, abohshed the Court of Claims,
Act of March 3, 1887, 24 Stat. 505, which is md created the Federal Circuit, headed by a
popularly known as the Tucker Act. United States Court of Appeals.

~aima Court. Public law 97-164, April 2,

* * * * *

PART V—PROCEDURE

* * * * *

CHAPTER 125—PENDING ACTIONS AND
JUDGMENTS

$1961. Interest

(a) Interest shall be allowed on any money judgment in a civil case re-
covered in a district court. Execution therefor may be levied by the marshal,
in any case where, by law of the Smte in which such court is held, execution
may be levied for interest on judgments recovered in the courts of the State.
Such interest shall be calculated from the date of the entry of the judgment,
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at a rate equal to the coupon issue yield equivalent (as determined by the
Secretary of the Treasury) of the average accepted auction price for the
last auction of fifty-two week United States Treasury bills settled immedi-
ately prior to the date of the judgment. The Director of the Administrative
Office of the United States Courts shall distribute notice of that rate and
any changes in it to all Federal judges.

(b) Interest shall be computed daily to the date of payment except as
provided in section 2516(b) of this title and section 1304(b) of title 31, and
shall be compounded annually.

(c)(l) This section shall not apply in any judgment of any court with
respect to any internal revenue tax case. Interest shall be allowed in such
cases at a rate established under section 6621 of the Internal Revenue Code
of 1954.

(2) Except as otherwise provided in paragraph (1) of this subsection,
interest shall be allowed on all final judgments against the United States in
the United States Court of Appeals for the Federal Circuit, at the rate
provided in subsection (a) and as provided in subsection (b).

(3) Interest shall be allowed, computed, and paid on judgments of the
United States Claims Court only as provided in paragraph (1) of this sub-
section or in any other provision of law.

(4) This section shall not be construed to affect the interest on any judg-
ment of any court not specified in this section.
Uune 25, 1948, ch. 646, 62 Stat. 957; Apr. 2, 1982, Pub. L. 97-164, title
III, ~ 302(a), 96 Stat. 55; Sept. 13, 1982, Pub. L. 97-258, ~ 2(m)(l), 96
Stat. 1062; Jan. 12, 1983, Pub. L. 97-452, $ 2(d)(l), 96 Stat. 2478.)

* * * * *

PART VI—PARTICULAR PROCEEDINGS

* * * * *

CHAPTER 161—UNITED STATES AS PARTY GENERALLY

$2401. Time for commenting action against United States

(a) Except as provided by the Contract Disputes Act of 1978, every civil
action commenced against the United States shall be barred unless the
complaint is filed within six years after the right of action first accrues. The
action of any person under legal disability or beyond the seas at the time
the claim accrues may be commenced within three years after the disability
ceases.

(b) A tort claim against the United States shall be forever barred unless
it is presented in writing to the appropriate Federal agency within two years
after such claim accrues or unless action is begun within six months after
the date of mailing, by certified or registered mail, of notice of final denial
of the claim by the agency to which it was presented.
~une 25, 1948, ch. 646,62 Stat. 971; Apr. 25, 1949, ch. 92, ~ 1,63 Stat.
62; Sept. 8, 1959, Pub. L. 86-238, $ 1(3), 73 Stat. 472; July 18, 1966, Pub.
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L. 89-506, ~ 7, 80 Stat. 307; Nov. 1, 1978, Pub. L. 95-563, ~ 14(b), 92
Stat. 2389.)

* * * * *

52412. Costs and fees

(a) Except as otherwise specifically provided by statute, a judgment for
costs, as enumerated in section 1920 of this title, but not including the fees
and expenses of attorneys, may be awarded to the prevailing party in any
civil action brought by or against the United States or any agency or any
official of the United States acting in his or her official capacity in any court
having jurisdiction of such action. A judgment for costs when taxed against
the United States shall, in an amount established by statute, court rule, or
order, be limited to reimbursing in whole or in part the prevailing party
for the costs incurred by such party in the litigation.

(b) Unless expressly prohibited by statute, a court may award reasonable
fees and expenses of attorneys, in addition to the costs which may be
awarded pursuant to subsection (a), to the prevailing party in any civil action
brought by or a~inst the United States or any agency or any official of
the United States acting in his or her official capacity in any court having
jurisdiction of such action, The United States shall be liable for such fees
and expenses to the same extent that any other party would be liable under
the common law or under the terms of any statute which specifically pro-
vides for such an award.

(c)(1) Any judgment against the United States or any agency and anY
official of the United States acting in his or her official capacity for costs
pursuant to subsection (a) shall be paid as provided in sections 2414 and
2517 of this title and shall be in addition to any relief provided in the

judgment.

(2)Any judgment against the United States or any agency and any official
of the United States acting in his or her official capacity for fees and ex-

penses of attorneys pursuant to subsection @) shall be paid as provided in
sections 2414 and 2517 of this title, except that if the basis for the award
is a finding that the United States acted in bad faith, then the award shall
be paid by any agency found to have acted in bad faith and shall be in
addition to any relief provided in the judgment.

(d)(l)(A) Except as otherwise specifically provided by statute, a court shall
award to a prevailing party other than the United States fees and other
expenses, in addition to any costs awarded pursuant to subsection (a), in-
curred by that party in any civil action (other than cases sounding in tort),
including proceedings for judicial review of agency action, brought by or
against the United States in any court having jurisdiction of that action,
unless the court finds that the position of the United States was substantially
justified or that special circumstances make an award unjust.

(B) A party seeking an award of fees and other expenses shall, within
thirty days of final judgment in the action, submit to the court an application
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for fees and other expenses which shows that the party is a prevailing party
and is eligible to receive an award under this subsection, and the amount
sought, including an itemized statement from any attorney or expert witness
representing or appearing in behalf of the party stating the actual time
expended and the rate at which fees and other expenses were computed.
The party shall also allege that the position of the United States was not
substantially justified. Whether or not the position of the United States was
substantially justified shall be determined on the basis of the record (in-
cluding the record with respect to the action or failure to act by the agency
upon which the civil action is based) which is made in the civil action for
which fees and other expenses are sought.

(C) The court, in its discretion, may reduce the amount to be awarded
pursuant to this subsection, or deny an award, to the extent that the pre-
vailing party during the course of the proceedings engaged in conduct which
unduly and unreasonably protracted the final resolution of the matter in
controversy.

(2) For the purposes of this subsection—
(A) “fees and other expenses” includes the reasonable expenses of

expert witnesses, the reasonable cost of any study, analysis, engineering
report, test, or project which is found by the court to be necessary for
the preparation of the party’s case, and reasonable attorney fees (The
amount of fees awarded under this subsection shall be based upon pre-
vailing market rates for the kind and quality of the services furnished,
except that (i) no expert witness shall be compensated at a rate in excess
of the highest rate of compensation for expert witnesses paid by the
United States; and (ii) attorney fees shall not be awarded in excess of $75
per hour unless the court determines that an increase in the cost of living
or a special factor, such as the limited availability of qualified attorneys
for the proceedings involved, justifies a higher fee.);

(B) “party” means (i) an individual whose net worth did not exceed
$2~000,000 at the time the civil action was filed, or (ii) any owner of an
unincorporated business, or any partnership, corporation, association,
unit of local government, or organization, the net worth of which did
not exceed $7,000,000 at the time the civil action was filed, and which
had not more than 500 employees at the time the civil action was filed;
except that an organization described in section 501(c)(3) of the Internal
Revenue Code of 1954 (26 U.S.C. 501(c)(3)) exempt from taxation under
section 501 (a) of such Code, or a cooperative association as defined in
section 15(a) of the Agricultural Marketing Act (12 U.S.C, 1141j(a)), may
be a party regardless of the net worth of such organization or cooperative
association;

(C) “United States” includes any agency and any official of the United
States acting in his or her official capacity;

(D) “position of the United States” means, in addition to the position
taken by the United States in the civil action, the action or failure to act
by the agency upon which the civil action is based; except that fees and
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expenses may not be awarded to a party for any portion of the litigation
in which the party has unreasonably protracted the proceedings;

(E) “civil action brought by or a~inst the United States” includes an
appeal by a party, other than the United States, from a decision of a
contracting officer rendered pursuant to a disputes clause in a contract
with the Government or pursuant to the Contract Disputes Act of 1978;

(F) “court” includes the United States Claims Court;
(G) “final judgment” means ajudgment that is final and not appealable,

and includes an order of settlement; and
(H) “prevailing party”, in the case of eminent domain proceedings,

means a party who obains a final judgment (other than by settlement),
exclusive of interest, the amount of which is at least as close to the highest
valuation of the property involved that is attested to at trial on behalf of
the property owner as it is to the highest valuation of the property in-
volved that is attested to at trial on behalf of the Government.
(3) In awarding fees and other expenses under this subsection to a pre-

vailing party in any action for judicial review of an adversary adjudication,
as defined in subsection (b)( 1)(C) of section 504 of title 5, United States
Code, or an adversary adjudication subject to the Contract Disputes Act of
1978, the court shall include in that award fees and other expenses to the
same extent authorized in subsection (a) of such section, unless the court
finds that during such adversary adjudication the position of the United
Staets was substantially justified, or that special circumstances make an
award unjust.

(4) Fees and other expenses awarded under this subsection to a party
shall be paid by any agency over which the party prevails from any funds
made available to the agency by appropriation or otherwise.

(5) The Director of the Administrative Office of the United States Courts
shall include in the annual report prepared pursuant to section 604 of this
title, the amount of fees and other expenses awarded during the preceding
fiscal year pursuant to this subsection. The report shall describe the number,
nature, and amOunt of the awards, the claims involved in the controversy,
and any other relevant information which may aid the Congress in evalu-
ating the scope and impact of such awards.

* * * * *

(f) If the United States appeals an award of costs or fees and other ex-
penses made against the United States under this section and the award is
affirmed in whole or in wrt, interest shall be paid on the amount of the
award as affirmed. Such ~nte~est shall be comp~ted at the rate determined
under section 196 1(a) of this title, and shall run from the date of the award
through the day before the date of the mandate of affirmance.
~une 25, 1948, ch. 646,62 Stat. 973; July 18, 1966, Pub. L. 89-507,$1,
80 Stat. 308; Oct. 21, 1980, Pub. L. 96-481, title II, $ 204(a), (c), 94 Stat.
2327, 2329; Sept. 3, 1982, Pub. L. 97-248, title II, $ 292(c), 96 Stat. 574;
Aug. 5, 1985, Pub. L. 99–80, $$2, 6, 99 Stat. 184, 186.)

* * * * *
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$2414. Papent of judpents and compromise settlements

Except as provided by the Contract Disputes Act of 1978, payment of
final judgments rendered by a district court or the Court of International
Trade against the United States shall be made on settlements by the General
Accounting Office. Payment of final judgments rendered by a State or
foreign court or tribunal against the United States, or against its agencies
or officials upon obligations or liabilities of the United States, shall be made
on settlements by the General Accounting Office after certification by the
Attorney General that it is in the interest of the United States to pay the
same.

Whenever the Attorney General determines that no appeal shall be taken
from a judgment or that no further review will be sought from a decision
affirming the same, he shall so certify and the judgment shall be deemed
final.

Except as otherwise provided by law, compromise settlements of claims
referred to the Attorney General for defense of imminent litigation or suits
against the United States, or against its agencies or officials upon obligations
or liabilities of the United States, made by the Attorney General or any
person authorized by him, shall be settled and paid in a manner similar to
judgments in like causes and appropriations or funds available for the pay-
ment of such judgments are hereby made available for the payment of such
compromise settlements.
~une 25,1948, ch. 646,62 Stat. 974; Aug. 30, 1961, Pub. L. 87-187,$1,
75 Stat. 415; Nov. 1, 1978, Pub. L. 95-563, ~ 14(d), 92 Stat. 2390; Oct.
10, 1980, Pub. L. 96-417, title V, $512, 94 Stat. 1744.)

* * * * *

CHAPTER 165—UNITED STATES CLAIMS COURT
PROCEDURE

* * * * *

$2508. Counterclaim or set-off; re~stration of jud~ent

Upon the trial of any suit in the United States Claims Court in which
any setoff, counterclaim, claim for damages, or other demand is set up on
the part of the United States against any plaintiff making claim against the
United States in said court, the court shall hear and determine such claim
or demand both for and against the United States and plaintiff.

If upon the whole case it finds that the plaintiff is indebted to the United
States it shall render judgment to that effect, and such judgment shall be
final and reviewable.

The transcript of such judgment, filed in the clerk’s office of any district
court, shall be entered upon the records and shall be enforceable as other
judgments.
~une 25, 1948, ch. 646, 62 Stat. 977; July 28, 1953, ch. 253, $10, 67
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Stat. 227; Sept. 3, 1954, ch. 1263, $ 47(a), 68 Stat, 1243; Apr. 2, 1982,
Pub. L. 97-164, title I, $ 139(g), 96 Stat. 42.)

* * * * *

$2516. Interest on cltims ad judgments

(a) Interest on a claim against the United Smtes sbll be allowed in a
judgment of the United States Claims Court only under a contract or Act
of Congress expressly providing for payment thereof.

(b) Interest on a judgment against the United Stites affirmed by the
Supreme Court after review on petition of the United States is paid at a
rate equal to the coupon issue yield equivalent (as determined by the Sec-
retary of the Treasury) of the average accepted auction price for the last
auction of fifty-two week United States Treasury bills settled immediately
before the date of judgment.
Uune 25, 1948, ch 646, 62 Stat. 978; Sept. 3, 1954, ch. 1263, $57, 68
Stat. 1248; Apr. 2, 1982, Pub. L. 97–164, title I, $ 1390)(2), title III, $
302(d), 96 Stat. 43, 56; Sept. 13, 1982, Pub, L. 97-258, $ 2(g)(5), (m)(3),
96 Stat. 1061, 1062.)

* * * * *

~ 2517. Papent of judgments

(a) Except as provide by the Contract Disputes Act of 1978, every final
judgment rendered by the United States Claims Court against the United
States shall be paid out of any general appropriation therefor, on presen-
tation to the General Accounting Office of a certification of the judgment
by the clerk and chief judge of the court.

(b) Payment of any such judgment and of interest thereon shall be a full
discharge to the United States of all claims and demands arising out of the
matters involved in the case or controversy, unless the judgment is desig-
nated a partial judgment, in which event only the matters described therein
shall be discharged.
~une 25, 1948, ch. 646, 62 Stat. 979; Nov. 1, 1978, Pub. L. 95-563, ~
14(e), (~, 92 Stat. 2390; Apr. 2, 1982, Pub. L. 97-164, title I, $ 139(k),
96 Stat. 43.)
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Mtor’s No- Title 31 was remodified, with of the U.S. Code, and enacted into law by
substantial rearrangement of sections and Public Law 97-258,$1, September 13, 1982,
transfer of sections from and to other titles 96 Stat. 877.

SUBTITLE I-GENERAL

CHAPTER I—DEFINITIONS

~ 101. Agency

In this title, “agency” means a department, agency, or instrumentality
of the United States Government.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 877.)

$102. Executive agenq

In this title, “executive agency” means a department, agency, or instru-
mentality in the executive branch of the United States.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 877.)

* * * * *

SUBTITLE II—THE BUDGET PROCESS

CHAPTER 11—THE BUDGET AND FISCAL,
BUDGET, AND PROGRAM INFORMATION

Q1101. Definitions

In this chapter—
(1) “agency” includes the District of Columbia government but does not

include the legislative branch or the Supreme Court.
(2) “appropriations” means appropriated amounts and includes, in ap-

propriate context—
(A) funds;
(B) authority to make obligations by contract before appropriations;

and
(C) other authority making amounts available for obligation or ex-

pendhure.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 907.)

* * * * *

$1105. Budget contents and submission to Congress

(a) On or before the first Monday after January 3 of each year (or on or
before February 5 in 1986), the President shall submit a budget of the
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United States Government for the following fiscal year. Each budget shall
include a budget message and summary and supporting information. The
President shall include in each budget the following

* * * * *

(e)(l) [Capital investment proWams] The President shall submit with
materials related to each budget transmitted under subsection (a) on or
after January 1, 1985, an analysis for the ensuing fiscal year that shall
identify requested appropriations or new obligational authority and outlays
for each major program that may be classified as a public civilian capital
investment program and for each major program that may be classified as
a military capital investment program, and shall contain summaries of the
total amount of such appropriations or new obligational authority and out-
lays for public civilian capital investment programs and summaries of the
total amount of such appropriations or new obligational authority and out-
lays for military capital investment programs. In addition, the analysis under
this paragraph shall contain—

(A) an estimate of the current service levels of public civilian capital
investment and of military capital investment and alternative high and
low levels of such investments over a period often years in current dollars
and over a period of five years in constant dollars;

(B) the most recent assessment analysis and summary, in a standard
format, of public civilian capital investment needs in each major program
area over a period of ten years;

(C) an identification and analysis of the principal policy issues that affect
estimated public civilian capital investment needs for each major pro-
gram; and

(D) an identification and analysis of factors that affect estimated public
civilian capital investment needs for each major program, including but
not limited to the following factors:

(i) economic assumptions;
(ii) engineering standards;
(iii) estimates of spending for operation and maintenance;
(iv) estimates of expenditures for similar investments by State and

local governments; and
(v) estimates of demand for public services derived from such capital

investments and estimates of the service capacity of such investments.
To the extent that any analysis required by this paragraph rebtes to any
program for which Federal financial assistance is distributed under a for-
mula prescribed by law, such analysis shall be organized by State and within
each State by major metropolitan area if data are available.

(2) For purposes of this subsection, any appropriation, new obligational
authority, or outlay shall be classified as a public civilian capital investment
to the extent that such appropriation, authority, or outlay will be used for
the construction, acquisition, or rehabilitation of any physical asset that is
capable of being used to produce services or other benefhs for a number
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of years and is not classified as a military capital investment under paragraph
(3). Such assets shall include (but not be limited to)—

(A) roadways or bridges,
(B) airports or airway facilities,
(C) mass transportation systems,
(D) wastewater treatment or related facilities,
(E) water resources projects,
(F) hospitals,
(G) resource recovery facilities,
(H) public buildlngs,
(1) space or communications facilities,
o) railroads, and
(K) federally assisted housing.

(3) for purposes of this subsection, any appropriation, new obligational
authority, or outlay shall be classified as a military capital investment to the
extent that such appropriation, authority, or outlay will be used for the
construction, acquisition, or rehabilitation of any physical asset that is ca-
pable of being used to produce services or other benefits for purposes of
national defense and security for a number of years. Such assets shall include
military bases, posts, installations, and facilities.

(4) Criteria and guidelines for use in the identification of public civilian
and military capital investments, for distinguishing between public civilian
and military capital investments, and for distinguishing between -jor and
nonmajor capital investment programs shall be issued by the Director of
the Office of Management and Budget after consultation with the Comp-
troller General and the Congressional Budget Office. The analysis sub-
mitted under this subsection shall be accompanied by an explanation of
such criteria and guidelines.

(5) For purposes of this subsection—
(A) the term “construction ‘‘ includes the design, planning, and erection

of new structures and facilities, the expansion of existing structures and
facilities, the reconstruction of a project at an existing site or adjacent
to an existing site, and the installation of initial and replacement equip-
ment for such structures and facilities;

(B) the term “acquisition” .includes the addition of land, sites, equip-
ment, structures, facilities, or rolling stock by purchase, lease-purchase,
trade, or donation; and

(C) the term “rehabilitation” includes the alteration of or correction
of deficiencies in an existing structure or facility so as to extend the useful
life or improve the effectiveness of the structure or facility, the modern-
ization or replacement of equipment at an existing structure or facility,
and the modernization of, or replacement of parts for, rolling stock.

* * * * *

(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 908; Pub. L. 97-452, $ 1(2),
Jan. 12, 1983,96 Stat. 2467; Pub. L. 98-501, title II, $203, Oct. 19, 1984,
98 Stat. 2324; Pub. L. 99-177, title II, $241, Dec. 12, 1985,99 Stat. 1063.)
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EXPLANATORYNOTE

Capital Investment Information. Subsec- vided that title 11 of the Act may be cited as
tion (e) was added by section 203 of the Act the “Federal Capital Investment Pro~m In-
of October 19, 1984, Public Law 98-501, 98 formation Act.”
Stat. 2324. Section 201 of the 1984 Act pro-

* * * * *

~ 1108. Preparation and submission of appropriations requests to the
President

(a) In this section (except subsections (b)(1) and (e)), “agency” means a
department, agency, or instrumentality of the United States Government.

(b)(1) The head of each agency shall prepare and submit to the President
each appropriation request for the agency. The request shall be prepared
and submitted in the form prescribed by the President under this chapter
and by the date established by the President. When the head of an agency
does not submit a request by that date, the President shall prepare the
request for the agency to be included in the budget or changes in the budget
or as deficiency and supplemental appropriations. The President may
change agency appropriation requests. Agency appropriation requests shall
be developed from cost-based budgets in the way and at times prescribed
by the President. The head of the agency shall use the cost-based budget
to administer the agency and to divide appropriations or amounts.

(2) An officer or employee of an agency in the executive branch may
submit to the President or Congress a request for legislation authorizing
deficiency or supplemental appropriations for the agency only with the
approval of the head of the agency.

(c) The head of an agency shall include with an appropriation request
submitted to the President a report that the statement of obligations sub-
mitted with the request contains obligations consistent with section 1501
of this title. The head of the agency shall support the report with a certi-
fication of the consistency and shall support the certification with records
showing that the amounts have been obligated. The head of the agency
shall designate officials to make the certifications, and those officials may
not delegate the duty to make the certifications. The certifications and
records shall be kept in the agency—

(1) in a form that nkes audits and reconciliations easy; and
(2) for a period necessary to carry out audits and reconciliations.

(d) To the extent practicable, the head of an agency shall—
(1) provide information supporting the agency’s budget request for its

missions by function and subfunction (including the mission of each or-
ganizational unit of the agency); and

(2) relate the agency’s programs to its missions.
(e) Except as provided in subsection (f) of this section, an officer or

employee of an agency (as defined in section 1101 of this title) may submit
to Congress or a committee of Congress an appropriations estimate or
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request, a request for an increase in that estimate or request, or a rec-
ommendation on meeting the financial needs of the Government only when
requested by either House of Congress.

(Q The Interstate Commerce Commission shall submit to Congress copies
of budget estimates, requests, and information (including personnel needs),
legislative recommendations, prepared testimony for congressional hear-
ings, and comments on legislation at the same time they are sent to the
President or the Office of Management and Budget. An officer of an agency
may not impose conditions on or impair communication by the Commission
with Congress, or a committee or member of Congress, about the infor-
mation.

(g) Amounts available under law are available for field examinations of
appropriation estimates. The use of the amounts is subject only to regu-
lations prescribed by the appropriate standing committees of Congress.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 912.)

* * * * *

$1110. Year-ahead requests for authorizing legislation

A request to enact legislation authorizing new budget authority to con-
tinue a program or activity for a fiscal year shall be submitted to Congress
before May 16 of the year before the year in which the fiscal year begins.
If a new program or activity will continue for more than one year, the
request must be submitted for at least the first and 2d fiscal years.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 913)

$1111. Improving economy and efficiency

To improve economy and efficiency in the United States Government,
the President shall—

(1) make a study of each agency to decide, and may send Congress
recommendations, on changes that should be made in—

(A) the organization, activities, and business methods of agencies;
(B) agency appropriations;
(C) the assignment of particular activities to particular services; and
(D) regrouping of services; and

(2) evaluate and develop improved plans for the organization, coor-
dination, and management of the executive branch of the Government.

(Pub. L. 97-258, Sept, 13, 1982,96 Stat. 913.)

$1112. Fiscal, budget, and program information

(a) In this section, “agency” means a department, agency, or instrumen-
tality of the United States Government except a mixed-ownership Govern-
ment corporation.

(b) In cooperation with the Comptroller General, the Secretary of the
Treasury and the Director of the Office of Management and Budget shall
establish and maintain standard data processing and information systems
for fiscal, budget, and program information for use by agencies to meet
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the needs of the Government, and to the extent practicable, of State and
local governments.

(c) The Comptroller General—
(1) in cooperation with the Secretary, the Director of the Office of

Management and Budget, and the Director of the Congressional Budget
Office, shall establish, mainmin, and publish standard terms and classi-
fications for fiscal, budget, and program information of the Government,
including information on fiscal policy, receipts, expenditures, programs,
projects, activities, and functions;

(2) when advisable, shall report to Congress on those terms and clas-
sifications, and recommend Iegishtion necessary to promote the estab-
lishment, maintenance, and use of standard terms and classifications by
the executive branch of the Government; and

(3) in carrying out this subsection, shall give particular consideration
to the needs of the Committees on Appropriations and on the Budget
of both Houses of Congress, the Committee on Ways and Means of the
House, the Committee on Finance of the Senate, and the Congressional
Budget Office.
(d) Agencies shall use the standard terms and classifications published

under subsection (c)( 1) of this section in providing fiscal, budget, and pro-
gram information to Congress.

(e) In consultation with the President, the head of each executive agency
shall take actions necessary to achieve to the extent possible—

(1) consistency in budget and accounting classifications;
(2) synchronization between those classifications and organizational

structure; and
(3) information by organizational unit on Performance and pro~am

costs to support budget ~ustifications.

* * *

(Pub. L. 97-258, Sept. 13, 1982, 96 Stat.

$1113. Confessional Information

* * *

L .-

* *

913.)

* *

(b) When requested by a committee of Congress, by the Comptroller
General, or by the Director of the Congressional Budget Office, the Sec-
retary of the Treasury, the Director of the Office of Management and
Budget, and the head of each executive agency shall—

(1) provide information on the location and kind of available fiscal,
budget, and program information;

(2) to the extent practicable, prepare summary tables of that fiscal,
budget, and program information and related information the commit-
tee, the Comptroller General, or the Director of the Congressional
Budget Office considers necessary; and
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(3) provide a program evaluation carried out or commissioned by an
executive agency,

* * * * *

(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 914; Pub. L. 97-452, $ 1(3),
Jan. 12, 1983,96 Stat. 2467.)

$1114. Budget information on consulting services

(a) The head of each agency shall include in the budget justification
for the agency submitted each year to the Committees on Appropriations
of both Houses of Congress—

(1) amounts requested for consulting services;
(2) the appropriation accounts from which the amounts are to be paid;

and
(3) a description of the need for the consulting services, including a

list of the major programs requiring those services.
(b) The Inspector General or comparable official of each agency shall

submit to Congress each year, with the budget justification for the agency,
an evaluation of the progress of the agency in establishing effective man-
agement controls and improving the accuracy and completeness of the in-
formation provided to the Federal Procurement Data System on contracts
for consulting services. If the agency does not have an Inspector General
or comparable oficial, the head of the agency or o~cer or employee des-
ignated by the head of the agency shall submit the evaluation.
(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 916.)

CHAPTER 13—APPROPRIATIONS

SUBCHAPTER I—GENERAL

$1301. Application

(a) Appropriations shall be applied only to the objects for which the
appropriations were made except as otherwise provided by law.

(b) The reappropriation and diversion of the unexpended balance of an
appropriation for a purpose other than that for which the appropriation
originally was made shall be construed and accounted for as a new appro-
priation. The unexpended balance shall be reduced by the amount to be
diverted.

(c) An appropriation in a regular, annual appropriation law maybe con-
strued to be permanent or available continuously only if the appropria-
tion—

(1) is for rivers and harbors, lighthouses, public buildings, or the pay
of the Navy and Marine Corps; or

(2) expressly provides that it is available after the fiscal year covered
by the law in which it appears.
(d) A law maybe construed to make an appropriation out of the Treasury

or to authorize making a contract for the payment of money in excess of
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an appropriation only if the law specifically states that an appropriation is
made or that such a contract may be made.
(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 917.)

* * * * *

~ 1304. Judgments, awards, and compromise settlements.

(a) Necessary amounts are appropriated to pay final judgments, awards,
compromise settlements, and interest and costs specified in the judgments
or otherwise authorized by law when—

(1) payment is not otherwise provided for;
(2) payment is certified by the Comptroller General; and
(3) the judgment, award, or settlement is payable—

(A) under section 2414, 2517, 2672, or 2677 of title 28;
(B) under section 3723 of this title;
(C) under a decision of a board of contract appeals; or
(D) in excess of an amount payable from the appropriations of an

agency for a meritorious claim under section 2733 or 2734 of title 10,
section 715 of title 32, or section 203 of the National Aeronautics and
Space Act of 1958 (42 U.S.C. 2473).
(b)(1) Interest may be paid from the appropriation made by this sec-

tion—
(A) on a judgment of a district court, only when the judgment be-

comes final after review on appeal or petition by the United States
Government, and then only from the date of filing of the transcript
of the judgment with the Comptroller General through the day before
the date of the mandate of afirmance; or

(B) on a judgment of the Court of Appeals for the Federal Circuit
or the United States Claims Court under section 2516(b) of title 28,
only from the date of filing of the transcript of the judgment with the
Comptroller General through the day before the date of the mandate
of affirmance.
(2) Interest payable under this subsection in a proceeding reviewed by

the Supreme Court is not allowed after the end of the term in which the
judgement is affirmed.

* * * * *

(Pub. L. 97-258, $$1, 2(m)(2), Sept. 13, 1982,96 Stat. 917, 1062.)

* * * * *

~ 1307. Public building construction

Amounts appropriated to construct public buildings remain available until
completion of the work. When a building is completed and outstanding
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liabilities for the construction are paid, balances remaining shall revert im-
mediately to the Treasury.
(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 918.)

* * * * *

SUBCHAPTER III—LIMITATIONS,
EXCEPTIONS, AND PENALTIES

$ 1341. Limitations on expending and obligating amounts

(a)(l) An oficer or employee of the United States Government or of the
District of Columbia government may not—

(A) make or authorize an expenditure or obligation exceeding an
amount available in an appropriation or fund for the expenditure or
obligation; or

(B) involve either government in a contract or obligation for the pay-
ment of money before an appropriation is made unless authorized by law.
(2) This subsection does not apply to a corporation getting amounts to

make loans (except paid in captial amounts) without legal liability of the
United States Government.

(b) An article to be used by an executive department in the District of
Columbia that could be bought out of an appropriation made to a regular
contingent fund of the department may not be bought out of another
amount available for obligation.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat, 923.)

EXPLANATORYNOTE

Pop~ar Nam~ Derivation. Sections 1341- They derive from R. S. $3679 and the for-
42, 134a-51, and 1511-19 ofdtle 31 are Pp rner 31 U.S.C. S 665.
ularly known as the Anti-Deficiency Act.

~ 1342. Klmitation on voluntaq services

An officer or employee of the United Smtes Government or of the District
of Columbia government may not accept voluntary services for either gov-
ernment or employ personal services exceeding that authorized by law ex-
cept for emergencies involving the safety of human life or the protection
of property. This section does not apply to a corporation getting amounts
to make loans (except paid in capital amounts) without legal liability of the
United States Government.
(Pub. L. 97-258, Sept. 13, 1982,96 Stit. 923.)

* * * * *

~ 1345. Expenses of meetings

Except as specifically provided by law, an appropriation may not be used
for travel, transportation, and subsistence expenses for a meeting. This
section does not prohibit—
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(1) an agency from paying the expenses of an officer or employee of the
United States Government carrying out an official duty; and

* * * * *

(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 925.)

$1346. Gmmissions, councils, boards, and interagency
groups

(a) ExceDt as Drovided in this section—

and similar

‘ ‘(1) p{blic &oney and appropriations are not available to pay—
(A) the pay or expenses of a commission, council, board, or similar

group, or a member of tbt group;
(B) expenses related to the work or the results of work or action of

tht group; or
(C) for the detail or cost of personal services of an officer or employee

from an executive agency in connection with that group; and
(2) an accounting or disbursing official, absent a special appropriation

to pay the account or charge, may not allow or pay an account or charge
related to that group.
(b) Appropriations of an executive agency are available for the expenses

of an interagency group conducting activities of interest common to ex-
ecutive agencies when the group includes a representative of the agency.
The representatives receive no additional pay because of membership in
the group. An officer or empolyee of an executive agency not a repre-
sentative of the group may not receive additional pay for providing services
for the group.

(c) Subject to section 1347 of this title, this section does not apply to—
(1) commissions, councils, boards, or similar groups authorized by law;

* * * * *

(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 925.)

$1347. Appropriations or authofiations rquired for agencies in etist-
ence for more than one year

(a) An agency in existence for more than one year may not use amounts
otherwise available for obligation to pay its expenses without a specific
appropriation or specific authorization by law. If the principal duties and
powers of the agency are substantially the same as or similar to the duties
and powers of an agency established by executive order, the agency estab
lished later is deemed to have been in existence from the date the agency
established by the order came into existence.

(b) Except as specifically authorized by law, another agency may not use
amounts available for obligation to pay expenses to carry out duties and
powers substantially the same as or similar to the principal duties and powers
of an agency that is prohibited from using amounts under this section.
(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 925.)

* * * * *
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$1349. Adverse personnel actions

(a) An officer or employee of the United States Government or of the
District of Columbia government violating section 1341(a) or 1342 of this
title shall be subject to appropriate administrative discipline including, when
circumstances warrant, suspension from duty without pay or removal from
office.

(b) An officer or employee who willfully uses or authorizes the use of a
passenger motor vehicle or aircraft owned or leased by the United States
Government (except for an official purpose authorized by section 1344 of
this title) or otherwise violates section 1344 shall be suspended without pay
by the head of the agency. The officer or employee shall be suspended for
at least one month, and when circumstances warrant, for a longer period
or summarily removed from office.
(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 926.)

$1350. Criminal penalty

An officer or employee of the United States Government or of the District
of Columbia government knowingly and willfully violating section 1341(a)
or 1342 of this title shall be fined not more than $5,000, imprisoned for
not more than 2 years, or both.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 926.)

$1351. Reports on violations

If an officer or employee of an executive agency or an officer or employee
of the District of Columbia government violates section 1341(a) or 1342 of
this title, the head of the agency or the Mayor of the District of Columbia,
as the case may be, shall report immediately to the President and Congress
all relevant facts and a statement of actions taken.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 926.)

CHAPTER 15 — APPROPRIATION ACCOUNTING

* * * * *

SUBCHAPTER II—APPORTIONMENT

$1511. Definition and application

(a) In this subchapter, “appropriations” means—
(1) appropriated amounts;
(2) funds; and
(3) authority to make obligations by contract before appropriations.

(b) This subchapter does not apply to—
(1) amounts (except amounts for administrative expenses) available—

(A) for price support and surplus removal of agricultural commod-
ities; and

(B) under section 32 of the Act of August 24, 1935(7 U.S.C. 612c);
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(2)a corporation getting amounts to make loans (except paid in capital
amounts) without legal liability on the part of the United States Govern-
ment; and

(3) the Senate, the House of Representatives, a committee of Congress,
a member, officer, employee, or office of either House of Congress, or
the Office of the Architect of the Capitol or an officer or employee of
that Office.

(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 928.)

~ 1512. Apportionment and resemes

(a) Except as provided in this subchapter, an appropriation available for
obligation for a definite period shall be apportioned to prevent obligation
or expenditure at a rate that would indicate a necessity for a deficiency or
supplemental appropriation for the period, An appropriation for an indef-
inite period and authority to make obligations by contract before appro-
priations shall be apportioned to achieve the most effective and economical
use. An apportionment may be reapportioned under this section.

(b)(1) An appropriation subject to apportionment is apportioned by—
(A) months, calendar quarters, operating seasons, or other time pe-

riods;
(B) activities, functions, projects, or objects; or
(C) a combination of the ways referred to in clauses (A) and (B) of this

paragraph.
(2) The official designated in section 1513 of this title to make appor-

tionments shall apportion an appropriation under paragraph (1) of this
subsection as the official considers appropriate. Except as specified by the
official, an amount apportioned is available for obligation under the terms
of the appropriation on a cumulative basis unless reapportioned.

(c)(1 ) In apportioning or reapportioning an appropriation, a reserve may
be established only—

(A) to provide for contingencies;
(B) to achieve savings made possible by or through changes in require-

ments or greater efficiency of operations; or
(C) as specifically provided by law.

(2) A reserve established under this subsection may be changed as nec-
essary to carry out the scope and objectives of the appropriation concerned.
When an official designated in section 1513 of this title to make appor-
tionments decides that an amount reserved will not be required to carry
out the objectives and scope of the appropriation concerned, the official
shall recommend the rescission of the amount in the way provided in chapter
11 of this title for appropriation requests. Reserves established under this
section shall be reported to Congress as provided in the Impoundment
Control Act of 1974 (2 U.S.C. 681 et seq.).

(d) An apportionment or a reapportionment shall be reviewed at least 4
times a year by the official designated in section 1513 of this title to make
apportionments.
(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 929.)
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$1513. Officials controlling apportionmen~

(a) The official having administrative control of an appropriation available
to the legislative branch, the judicial branch, the United States International
Trade Commission, or the District of Columbia government that is required
to be apportioned under section 1512 of this title shall apportion the ap-
propriation in writing. An appropriation shall be apportioned not later than
the later of the following:

(1) 30 days before the beginning of the fiscal year for which the ap-
propriation is available; or

(2) 30 days after the date of enactment of the law by which the ap-
propriation is made available.
(b)(1) The President shall apportion in writing an appropriation available

to an executive agency (except the Commission) that is required to be ap
portioned under section 1512 of this title. The head of each executive
agency to which the appropriation is available shall submit to the President
information required for the apportionment in the form and the way and
at the time specified by the President. The information shall be submitted
not later than the later of the following:

(A) 40 days before the beginning of the fiscal year for which the ap-
propriation is available; or

(B) 15 days after the date of enactment of the law by which the ap-
propriation is made available.
(2) The President shall notify the head of the executive agency of the

action taken in apportioning the appropriation under paragraph (1) of this
subsection not later than the later of the following

(A) 20 days before the beginning of the fiscal year for which the ap
propriation is available; or

(B) 30 days after the date of enactment of the law by which the ap-
propriation is made available.
(c) By the first day of each fiscal year, the head of each executive de-

partment of the United States Government shall apportion among the major
organizational units of the department the maximum amount to be ex-
pended by each unit during the fiscal year out of each contingent fund
appropriated for the entire year for the department. Each amount may be
changed during the fiscal year only by written direction of the head of the
department. The direction shall state the reasons for the change.

(d) An appropriation apportioned under this subchapter maybe divided
and subdivided administratively within the limits of the apportionment.

(e) This section does not affect the initiation and operation of agricultural
price support programs.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 930.)

Q1514. Administrative division of apportionments

(a) The omcial having administrative control of an appropriation available
to the legislative branch, the judicial branch, the United States International
Trade Commission, or the District of Columbia government, and, subject
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to the approval of the President, the head of each executive agency (except
the Commission) shall prescribe by regulation a system of administrative
control not inconsistent with accounting procedures prescribed under law.
The system shall be designated to—

(1) restrict obligations or expenditures from each appropriation to the
amount of apportionments or reapportionments of the appropriation;
and

(2) enable the official or the head of the executive agency to fix re-
sponsibility for an obligation or expenditure exceeding an apportionment
or reapportionment.
(b) To have a simplified system for administratively dividing appropria-

tions, the head of each executive agency (except the Commission) shall work
toward the objective of financing each operating unit, at the highest prac-
tical level, from not more than one administrative division for each appro-
priation affecting the unit.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 930.)

~ 1515. Aufiorized apportionments necessitating deficiency or supple
mental appropriations

(a) An appropriation required to be apportioned under section 1512 of
this title may be apportioned on a basis that indicates a necessity for a
deficiency or supplemental appropriation to the extent necessary to permit
payment of pay increases for prevailing rate employees whose pay is fixed
and adjusted under subchapter IV of chapter 53 of title 5.

~)(l) Except as provided in subsection (a) of this section, an official may
make, and the head of an executive agency may request, an apportionment
under section 1512 of this title that would indicate a necessity for a defi-
ciency or supplemental appropriation only when the official or agency head
decides that the action is required because of—

(A) a law enacted after submission to Congress of the estimates for an
appropriation that requires an expenditure beyond administrative con-
trol; or

(B) an emergency involving the safety of human life, the protection of
property, or the immediate welfare of individuals when an appropriation
that would allow the United States Government to pay, or contribute to,
amounts required to be paid to individuals in specific amounts fixed by
law or under formulas prescribed by law, is insufficient.
(2) If an official making an apportionment decides that an apportionment

would indicate a necessity for a deficiency or supplemental appropriation,
the official shall submit immediately a detiiled report of the facts to Con-
gress. The report shall be referred to in submitting a proposed deficiency
or supplemental appropriation.
(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 931.)

$1516. Exemptions
An official designated in section 1513 of this title to make apportionments

may exempt from apportionnlent—
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(1) a trust fund or working fund if an expenditure from the fund has
no significant effect on the financial operations of the United States Gov-
ernment;

(Z) a working capital fund or a revolving fund established for intra-
governmental operations;

(3) receipts from industrial and power operations available under law;
and

(4) appropriations made specifically for—
(A) interest on, or retirement of, the public debt;
(B) payment of claims, judgments, refunds, and drawbacks;
(C) items the President decides are of a confidential nature;

(D) payment under a law requiring payment of the total amount of
the appropriation to a designated payee; and

(E) grants to the States under the Social Security Act (42 U.S.C. 301
et seq.).

(Pub. L. 97-258, Sept. 13, 198296 Stat. 931.)

$ 1517. Prohibited obligations and expenditures

~) An officer or employee of the United States Government or of the
District of Columbia government may not make or authorize an expenditure
or obli~tion exceeding—

(1) an apportionment; or
(2) the amount permitted by regulations prescribed under section

1514(a) of this title.
@) If an officer or employee of an executive agency or of the District of

Columbia government violates subsection (a) of this section, the head of
the executive agency or the Mayor of the District of Columbia, as the case
may be, shall report immediately to the President and Congress all relevant
facts and a statement of actions taken.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 932.)

$1518. Adverse personnel actions.

An officer or employee of the United States Government or of the District
of Columbia government violating section 1517(a) of this title shall be sub-
ject to appropriate administrative discipline including, when circumstances
warrant, suspension from duty without pay or removal from office.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 932.)
$1519. Criminal penalty

An officer or employee of the United States Government or of the District
of Columbia government knowingly and willfully violating section 1517(a)
of this title shall be fined not more than $5,000, imprisoned for not more
than 2 years, or both.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 932.)

SUBCHAPTER III—TRANSFERS AND
REIMBURSEMENTS

* * * * *
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~ 1535. Agen~ agreements.

(a) The head of an agency or major organizational unit within an agency
may place an order with a major organizational unit within the same agency
or another agency for goods or services if—

(1) amounts are available:
(2) the head of the ordering agency or unit decides the order is in the

best interest of the United States Government;
(3) the agency or unit to fill the order is able to provide or get by

contract the ordered goods or services; and
(4) the head of the agency decides ordered goods or services cannot

be provided by contract as conveniently or cheaply by a commercial en-
terprise.
(b) Payment shall be made promptly by check on the written request of

the agency or unit filling the order. Payment may be in advance or on
providing the goods or services ordered and shall be for any part of the
estimated or actual costs as determined by the agency or unit filling the
order. A bill submitted or a request for payment is not subject to audit or
certification in advance of payment. Proper adjustment of amounts paid in
advance shall be made as agreed to by the heads of the agencies or units
on the basis of the actual cost of goods or services provided.

(c) A condition or limitation applicable to amounts for procurement of
an agency or unit placing an order or making a contract under this section
applies to the placing of the order or the making of the contract.

(d) An order placed or agreement made under this section obligates an
appropriation of the ordering agency or unit. The amount obligated is
deobligated to the extent that the agency or unit filling the order has not
incurred obligations, before the end of the period of availability of the
appropriation, in—

(1) providing goods or services; or
(2) making an authorized contract with another person to provide the

requested goods or services.
(e) This section does not—

(1) authorize orders to be placed for goods or services to be provided
by convict labor; or

(2) affect other laws about working funds.
(Pub. L. 97-258, Sept. 13,1982,96 Stat. 933; Pub. L. 98-216, $ 1(2), Feb.
14, 1984, 98 Stat. 3.)

EXPUNATORYNOTE

Pop~ar Name; Wrivation. This section is ified as 31 U.S.C. $686, which k popularly
derived interulia from section 601 of the Act tiown as the tionomy Act.
of June 30, 1932, 47 Stat. 417, formerly cod-

$1536. Crediting payments from pur~ases between executive agencies
(a) An advance payment made on an order under section 1535 of this

title is credited to a special working fund that the Secretary of the Treasury
considers necessary to be established. Except as provided in this section,
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any other payment is credited to the appropriation or fund against which
charges were made to fill the order.

(b) An amount paid under section 1535 of this title maybe expended in
providing goods or services or for a purpose specified for the appropriation
of fund credited. Where goods are provided from stocks on hand, the
amount received in payment is credited so as to be available to replace the
goods unless—

(1) another law authorizes the amount to be credited to some other
appropriation or fund; or

(2) the head of the executive agency filling the order decides that
replacement is not necessary, in which case, the amount received is de-
posited in the Treasury as miscellaneous receipts.
(c) This section does not affect other laws about working funds.

(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 934.)

* * * * *

SUBTITLE III—FINANCIAL MANAGEMENT

* * * * *

CHAPTER 33—DEPOSITING, KEEPING, AND
PAYING MONEY

* * * * *

SUBCHAPTER II—PAYMENTS

* * * * *

~ 3324. Advances

(a) Except as provided in this section, a payment under a contract to
Drovide a service or deliver an article for the United States Government
‘may not be more than the value of the service already provided or the
article already delivered.

(b) An advance of public money maybe made only if it is authorized by—
(1) a specific appropriation or other law; or
(2) the President to be made to—

(A) a disbursing official if the President decides the advance is nec-
essary to carry out—

(i) the duties of the oficial promptly and faithfully; and
(ii) an obligation of the Government; or

(B) an individual serving in the armed forces at a distant station if
the President decides the advance is necessary to disburse regularly
pay and allowances.

(c) Before the Secretary of the Treasury acts on a requisition for an
advance, the Comptroller General shall act on the requisition under section
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3522 of this title. The Comptroller General does not countersign a re-
quisition for an advance.

(d) The head of an agency may pay in advance from appropriations avail-
able for the purpose—

(1) to the Secretary of the Army, charges for messages sent by the
Secretary of the Army for the head of the agency, including charges
for—

(A) payment of tolls of commercial carriers;
(B) leasing facilities for sending messages; and
(C) installing and maintaining facilities for sending messages; and

(2) charges for a publication printed or recorded in any way for the
auditory or visual use of the agency.
(Pub. L. 97-258, Sept. 13, 1.982,96 Stat. 950.)

* * * * *

CHAPTER 35—AC~UNTING AND COLLECTION

SUBCHAPTER I—GENERAL

$3501. Definition

In this chapter, “executive agency” does not include (except in section
3513 of this title) a corporation, agency, or instrumentality subject to chap-
ter 91 of this title.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 959.)

SUBCHAPTER II-ACCOUNTING REQUIREMENTS,
SYSTEMS, AND INFORMATION

$3511. Prescribing accounting requirements and developing accounting
systems

(a) The Comptroller General shall prescribe the accounting principles,
standards, and requirements that the head of each executive agency shall
observe. Before prescribing the principles, standards, and requirements,
the Comptroller General shall consult with the Secretary of the Treasury
and the President on their accounting, financial reporting, and budgetary
needs, and shall consider the needs of the heads of the other executive
agencies.

(b) Requirements prescribed under subsection (a) of this section shall—
(1) provide for suitable integration between the accounting process of

each executive agency and the accounting of the Department of the Treas-
ury;

(2)allow the head of each agency to carry out section 3512 of this title;
and

(3) provide a method of—
(A) integrated accounting for the United States Government;
(B) complete disclosure of the results of the financial operations of

each agency and the Government; and
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(C) financial information and control the President and Congress
require to carry out their responsibilities.

(c) Consistent with subsections (a) and (b) of this section—
(1) the authority of the Comptroller General continues under section

205(b) of the Federal Property and Administrative Services Act of 1949
(40 U.S.C. 486(b)); and

(2) the Comptroller General may prescribe the forms, systems, and
procedures that the judicial branch of the Government (except the Su-
preme Court) shall observe.
(d) The Comptroller General, the Secretary, and the President shall con-

duct a continuous program for improving accounting and financial re-
porting in the Government.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 959.)

EXPLANATORYNOTE

Shorttitl~ Derivation.Sections3511–14 turnderivedprincipallyfromtheAccounting
and3523-24 derivefromformersections66 andAuditingActof 1950,ch. 946,pt. 11,64
and67 of title31 of theU.S.Code, whichin Stat.835.

~ 3512. Ex~tive agency accounting systems

(a) The head of each executive agency shall establish and maintain systems
of accounting and internal controls that provide—

(1) complete disclosure of the financial results of the activities of the
agency;

(2) adequate financial information the agency needs for management
purposes;

(3) effective control over, and accountability for, assets for which the
agency is responsible, including internal audit;

(4) reliable accounting results that will be the basis for—
(A) preparing and supporting the budget requests of the agency;
(B) controlling the carrying out of the agency budget; and
(C) providing financial information the President requires under sec-

tion 1104(e) of this title; and
(5) suitable integration of the accounting of the agency with the central

accounting and reporting responsibilities of the Secretary of the Treasury
under section 3513 of this title.
(b)(1) To ensure compliance with subsection (a)(3) of this section and

consistent with standards the Comptroller General prescribes, the head of
each executive agency shall establish internal accounting and administrative
controls that reasonably ensure that—

(A) obligations and costs comply with applicable law;
(B) all assets are safeguarded against waste, loss, unauthorized use,

and misappropriation; and
(C) revenues and expenditures applicable to agency operations are

recorded and accounted for properly so that accounts and reliable
financial and statistical reports may be prepared and accountability of
the assets may be maintained.
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(2) Standards the Comptroller General prescribes under this subsection
shall include standards to ensure the prompt resolution of all audit findings.

(c)(1) In consultation with the Comptroller General, the Director of the
Office of Management and Budget—

(A) shall establish by December 31, 1982, guidelines that the head
of each executive agency shall follow in evaluating the internal ac-
counting and administrative control systems of the agency to decide
whether the systems comply with subsection (b) of this section; and

(B) may change a guideline when considered necessary.
(2) By December 31 of each year (beginning in 1983), the head of each

executive agency, based on an evaluation conducted according to guidelines
prescribed under paragraph (1) of this subsection, shall prepare a statement
on whether the systems of the agency comply with subsection (b) of this
section, includlng—

(A) if the head of an executive agency decides the systems do not comply
with subsection ~) of this sec~ion, a report identifying any material weak-
ness in the systems and describing the plans and schedule for correcting
the weakness; and

(B) a separate report on whether the accounting system of the agency
conforms to the principles, standards, and requirements the Comptroller
General prescribes under section 3511 (a) of this title.
(3) The head of each executive agency shall sign the statement and reports

required by this subsection and submit them to the President and Congress.
The statement and reports are available to the public, except that infor-
mation shall be deleted from a statement or report before it is made available
if the information specifically is—

(A) prohibited from disclosure by law; or
(B) required by Executive order to be kept secret in the interest of

national defense or the conduct of foreign affairs.
(d) To assist in preparing a cost-based budget under section 1108(b) of

this title and consistent with principles and standards the Comptroller Gen-
eral prescribes, the head of each executive agency shall maintain the ac-
counts of the agency on an accrual basis to show the resources, liabilities,
and costs of operations of the agency. An accounting system under this
subsection shall include monetary property accounting records.

(e) The Comptroller General shall—
(1) cooperate with the head of each executive agency in developing an

accounting system for the agency; and
(2) approve the system when the Comptroller General considers it to

be adequate and in conformity with the principles, standards, and re-
quirements prescribed under section 3511 of this title.
(f) The Comptroller General shall review the accounting systems of each

executive agency. The results of a review shall be available to the head of
the executive agency, the Secretary, and the President. The Comptroller
General shall report to Congress on a review when the Comptroller General
considers it proper.
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(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 959; Pub. L. 97-452, $ 1(12),
Jan. 12, 1983, 96 Stat. 2468.)

~ 3513. Financial reporting and accounting system

(a) The Secretary of the Treasury shall prepare reports that will inform
the President, Congress, and the public on the financial operations of the
United States Government. The reports shall include financial information
the President requires. The head of each executive agency shall give the
Secretary reports and information on the financial conditions and opera-
tions of the agency the Secre~~ requires to prepare the reports.

(b) The Secretary may— - - - “
(1) establish facilities necessary to prepare the reports; and
(2) reorganize the accounting functions and procedures and financial

reports of the Department of the Treasury to develop an effective and
coordinated system of accounting and financial reporting in the Depart-
ment that will integrate the accounting results for the Department and
be the operating center for consolidating accounting results of other
executive agencies with accounting results of the Department.
(c) The Comptroller General shall—

(1) cooperate with the Secretary in developing and establishing the
reporting and accounting system under this section; and

(2) approve the system when the Comptroller General considers it to
be adequate and in conformity with the principles, standards, and re-
quirements prescribed under section 3511 of this title.
(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 960.)

3514. Discontinuing certain accounts maintained by the Comptroller—
General

The Comptroller General may discontinue an agency appropriation, ex-
penditure, limitation, receipt, or personal ledger account maintained by the
Comptroller General when the Comptroller General believes that the ac-
counting system and internal controls of the agency will allow the Comp-
troller General to carry out the functions related to the account.
(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 960.)

SUBCHAPTER III—AUDITING AND
SETTLING ACCOUNTS

$3521. Audits by agencies

(a) Each account of an agency shall be audited administratively before
being submitted to the Comptroller General. The head of each agency shall
prescribe regulations for conducting the audit and designate a place at which
the audit is to be conducted. However, a disbursing official of an executive
agency may not administratively audit vouchers for which the official is
responsible. With the consent of the Comptroller General, the head of the
agency may waive any part of an audit.

* * * * *
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(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 961.)

* * * * *

~ 3523. General audit authority of the Comptroller General

(a) Except as specifically provided by law, the Comptroller General shall
audit the financial transactions of each agency. In deciding on auditing
procedures and the extent to which records are to be inspected, the Comp-
troller General shall consider generally accepted auditing principles, in-
cluding the effectiveness of accounting organizations and systems, internal
audit and control, and related administrative practices of each agency.

* * * * *

(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 962.)

* * * * *

$3526. Settlement of accounts

(a) The Comptroller General shall settle all accounts of the United States
Government and supervise the recovery of all debts finally certified by the
Controller General as due the Government.

(b) A decision of the Comptroller General under section 3529 of this title
is conclusive on the Comptroller General when settling the account con-
taining the payment.

* * * * *

(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 964.)

* * * * *

$3529. Requests for decisions of the Comptroller General

(a) A disbursing or certifying official or the head of an agency may request
a decision from the Comptroller General on a question involving—

(1) a payment the disbursing oficial or head of the agency will make;
or

(2) a voucher presented to a certifying official for certification.
(b) The Comptroller General shall issue a decision requested under this

section.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 967.)

* * * * *
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CHAPTER 37—CLAIMS

SUBCHAPTER I—GENERAL

$3701. Definitions and application

(a) In this chapter—
(1) “administrative offset” means withholding money payable by the

United States Government to, or held by the Government for, a person
to satisfy a debt the person owes the Government.

(2) “calendar quarter” means a 3-month period beginning on January
1, April 1, July 1, or October 1.

(3) “consumer reporting agency” means—
(A) a consumer reporting agency as that term is defined in section

603(Q of the Fair Credit Reporting Act (15 U.S.C. 1681a(~); or
(B)a person that, for money or on a cooperative basis, regularly—

(I) gets information on consumers to give the information to a
consumer reporting agency; or

(ii) serves as a marketing agent under an arrangement allowing a
third party to get the information from a consumer reporting agency.

(4) “executive or legislative agency” means a department, agency , or
instrumentality in the executive or legislative branch of the Government.

(5) “military department” means the Departments of the Army, Navy,
and Air Force.

(6) “system of records” has the same meaning given that term in section
552a(a)(5) of title 5.

(7) “uniformed services” means the Army, Navy, Alr Force, Marine
Corps, Coast Guard, Commissioned Corps of the National Oceanic and
Atmospheric Administration, and Commissioned Corps of the Public
Health Service.
(b) In subchapter II of this chapter, “claim” includes amounts owing on

account of loans insured or guaranteed by the Government and other
amounts due the Government.

(c) In sections 3716 and 3717 of this title, “person” does not include an
agency of the United States Government, of a State government, or of a
unit of general local government.

(d) Sections 371 1(~ and 3716–3719 of this title do not apply to a claim
or debt under, or to an amount payable under, the Internal Revenue Code
of 1954 (26 U.S.C. 1 et seq.), the Social Security Act (42 U.S.C. 301 et
seq.), or the tariff laws of the United States.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 970; Pub. L. 97-452, $ 1(13)(A),
Jan. 12.1983, 96 Stat. 2469.)

$3702. Authority of the Comptroller General to settle claims

(a) Except as provided in this chapter or another law, the Comptroller
General shall settle all claims of or against the United States Government.
A claim that was not administratively examined before submission to the
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Comptroller General shall be examined by 2 officers or employees of the
General Accounting Office independently of each other.

* * * * *

(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 970; Pub. L. 97-452, $ 1(14),
Jan. 12.1983,96 Stat. 2470.)

SUBCHAPTER II—CLAIMS QF THE
UNITED STATES GOVERNMENT

Q3711. Collection and compromise

(a) The head of an executive or legislative agency—
(1) shall try to collect a claim of the United States Government for

money or property arising out of the activities of, or referred to, the
agency;

(2) may compromise a claim of the Government of not more than
$20,000 (excluding interest) that has not been referred to another ex-
ecutive or legislative agency for further collection action; and

(3) may suspend or end collection action on a claim referred to in clause
(2) of this subsection when it appears that no person liable on the claim
has the present or prospective ability to pay a significant amount of the
claim or the cost of collecting the claim is likely to be more than the
amount recovered.
(b) The Comptroller General has the same authority that the head of the

agency has under subsection (a) of this section when the claim is referred
to the Comptroller General for further collection action. Only the Comp-
troller General may compromise a claim arising out of an exception the
Comptroller General makes in the account of an accountable official.

(c)(1) The head of an executive or legislative agency may not act under
subsection (a)(2) or (3) of this section on a claim that appears to be fraud-
ulent, false, or misrepresented by a party with an interest in the claim, or
that is based on conduct in violation of the antitrust laws.

* * * * *

(d) A compromise under this section is final and conclusive unless gotten
by fraud, misrepresentation, presenting a false claim, or mutual mismke of
fact. An accountable official is not liable for an amount paid or for the
value of property lost or damaged if the amount or value is not recovered
because of a compromise under this section.

(e) The head of an executive or legislative agency acts under—
(1) regulations prescribed by the head of the agency; and
(2) standards that the Attorney General and the Comptroller General

may prescribe jointly.
(f)(l) When trying to collect a claim of the Government under a law

except the Internal Revenue Code of 1954 (26 U .S.C. 1 et seq.), the head
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of an executive or legislative agency may disclose to a consumer reporting
agency information from a system of records that an individual is responsible
for a claim if—

(A) notice required by section 552a(e)(4) of title 5 indicates that in-
formation in the system maybe disclosed to a consumer reporting agency;

(B) the head of the agency has reviewed the claim and decided that
the claim is valid and overdue;

(C) the head of the agency has notified the individual in writing—
(i) that payment of the claim is overdue;
(ii) that, within not less than 60 days after sending the notice, the

head of the agency intends to disclose to a consumer reporting agency
that the individual is responsible for the claim;

(iii) of the specific information to be disclosed to the consumer re-
porting agency; and

(iv) of the rights the individual has to a complete explanation of the
claim, to dispute information in the records of the agency about the
claim, and to administrative repeal or review of the claim;
(D) the individual has not—

(i) repaid or agreed to repay the claim under a written repayment
plan that the individual has signed and the head of the agency has
agreed to; or

(ii) filed for review of the claim under paragraph (2) of this subsec-
tion;
(E) the head of the agency has established procedures to—

(i) disclose promptly, to each consumer reporting agency to which
the original disclosure was made, a substantial change in the condition
or amount of the claim;

(ii) verify or correct promptly infer-tion about the claim on request
of a consumer reporting agency for verification of information dis-
closed; and

(iii) get satisfactory assurances from each consumer reporting agency
that the agency is complying with all laws of the United States related
to providing consumer credit information; and
(F) the information disclosed to the consumer reporting agency is lim-
ited to—

(i) information necessary to establish the identity of the individual,
including name, address, and taxpayer identification number;

(ii) the amount, status, and history of the claim; and
(iii) the agency or program under which the claim arose.

(2) Before disclosing information to a consumer reporting agency under
paragraph (1) of this subsection and at other times allowed by law, the head
of an executive or legislative agency shall provide, on request of an indi-
vidual alleged by the agency to be responsible for the claim, for a review
of the obligation of the individual, including an opportunity for reconsi-
deration of the initial decision on the claim.

(3) Before disclosing information to a consumer reporting agency under
paragraph (1) of this subsection, the head of an executive or legislative
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agency shall take reasonable action to locate an individual for whom the
head of the agency does not have a current address to send the notice under
paragraph (11(C).’
(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 971; Pub. L. 97-452, $ 1(15),
Jan. 12, 1983,96 Stat. 2470.)

* * * * *

~ 3716. Administrative offset

(a) After trying to collect a claim from a person under section 3711(a)
of this title, the head of an executive or legislative agency may collect the
claim by administrative offset. The head of the agency may collect by ad-
ministrative offset only after giving the debtor—

(1) written notice of the type and amount of the claim, the intention
of the head of the agency to collect the claim by administrative offset,
and an explanation of the rights of the debtor under this section;

(2) an opportunity to inspect and copy the records of the agency related
to the claim;

(3) an opportunity for a review within the agency of the decision of
the agency related to the claim; and

(4) an opportunity to make a written agreement with the head of the
agency to repay the amount of the claim.
(b) Before collecting a claim by administrative offset under subsection (a)

of this section, the head of an executive or legislative agency must prescribe
regulations on collecting by administrative offset based on—

(1) the best interests of the United States Government;
(2) the likelihood of collecting a claim by administrative offset; and
(3) for collecting a claim by administrative offset after the 6-year period

for bringing a civil action on a claim under section 2415 of title 28 has
expired, the cost effectiveness of leaving a claim unresolved for more
than 6 years.
(c) This section does not apply—

(1) to a claim under this subchapter that has been outstanding for more
than 10 years; or

(2) when a statute explicitly provides for or prohibits using adminis-
trative offset to collect the claim or type of claim involved.

(Added Pub. L. 97-452, $ 1(16)(A), Jan. 12, 1983, 96 Stat. 2471.)

~ 3717. Interest and penalty on claims

(a)(1) The head of an executive or legislative agency shall charge a min-
imum annual rate of interest on an outstanding debt on a United Stites
Government claim owed by a person that is equal to the average investment
rate for the Treasury tax and loan accounts for the 12-month period ending
on September 30 of each year, rounded to the nearest whole percentage
point. The Secretary of the Treasury shall publish the rate before November
1 of that year. The rate is effective on the first day of the next calendar
quarter.
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(2)The Secretary may change the rate of interest for a calendar quarter
if the average investment rate for the 12-month period ending at the close
of the prior calendar quarter, rounded to the nearest whole percenhge
point, is more or less than the existing published rate by 2 percentage points.

(b) Interest under subsection (a) of this section accrues from the date—
(1) on which notice is mailed after October 25, 1982, if notice was first

mailed before October 25, 1982; or
(2) notice of the amount due is first mailed to the debtor at the most

current address of the debtor available to the head of the executive or
legislative agency, if notice is first mailed after October 24, 1982.
(c) The rate of interest charged under subsection (a) of this section—

(1) is the rate in effect on the date from which interest begins to accrue
under subsection (b) of this section; and

(2) remains fixed at that rate for the duration of the indebtedness.
(d) Interest under subsection (a) of this section may not be charged if the

amount due on the claim is paid within 30 days after the date from which
interest accrues under subsection (b) of this section. The head of an ex-
ecutive or legislative agency may extend the 30-day period.

(e) The head of an executive or legislative agency shall assess on a claim
owed by a person—

(1) a charge to cover the cost of processing and handling a delinquent
claim; and

(2) a penalty charge of not more than 6 percent a year for failure to
pay a part of a debt more than 90 days past due.
(f) Interest under subsection (a) of this section does not accrue on a charge

assessed under subsection (e) of this section.
(g) T~s section does not aPPIY—

(1) lf a statute, regulation required by statute loan agreement, or con-
tract prohibits charging interest or assessing charges or explicitly fixes
the interest or charges; and

(2) to a claim under a contract executed before October 25, 1982, that
is in effect on October 25, 1982.
(h) In conformity with standards prescribed jointly by the Attorney Gen-

eral and the Comptroller General, the head of an executive or legislative
agency may prescribe regulations identifying circumstances appropriate to
waiving collection of interest and charges under subsections (a) and (e) of
this section. A waiver under the regulations is deemed to be compliance
with this section.
(Added Pub. L. 97-452, $ 1(16)(A), Jan. 12, 1983, 96 Stat. 2472.)

~ 3718. Contracts for coll~tion services

(a) Under conditions the head of an executive or legislative agency con-
siders appropriate, the head of the agency may make a contract with a
person for collection services to recover indebtedness owed the United
States Government. The contract shall provide that—

(1) the head of the agency retains the authority to resolve a dispute,
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compromise a claim, end collection action, and refer a matter to the
Attorney General to bring a civil action; and

(2) the person is subject to—
(A) section 552a of title 5, to the extent provided in section 552a(m);

and
(B) laws and regulations of the United States Government and State

governments related to debt collection practices.
(b) Notwithstanding section 3302(b) of this title, a contract under suh

section (a) of this section may provide that a fee a person charges to recover
indebtedness owed the United Stites Government is payable from the
amount recovered.

(c) A contract under subsection (a) of this section is effective only to the
extent and in the amount provided in an appropriation law. This limitation
does not apply in the case of a contract that authorizes a person to collect
a fee as provided in subsection (b) of this section.

(d) This section does not apply to the collection of debts under the In-
ternal Revenue Code of 1954 (26 U.S.C. 1 et seq.).
(Added Pub. L. 97-452, $ 1(16)(A), Jan. 12, 1983,96 Stat. 2473; Pub. L.
98-167, Nov. 29, 1983, 97 Stat. 1104.)

$3719. Reports on debt collection activities

(a) In consultation with the Secretary of the Treasury and the Comptroller
General, the Director of the Office of Management and Budget shall pre-
scribe regulations requiring the head of each agency with outstanding debts
to prepare and submit to the Director and the Secretiry at least once each
year a report summarizing the status of loans and accounts receivable man-
aged by the head of the agency. The report shall contain—

(1) information on—
(A) the total amount of loans and accounts receivable owed the

agency and when amounts owed the agency are due to be repaid;
(B) the total amount of receivables and number of claims at least 30

days past due;
(C) the total amount written off as actually uncollectible and the total

amount allowed for uncollectible loans and accounts receivable;
(D) the rate of interest charged for overdue debts and the amount

of interest charged and collected on debts;
(E) the total number of claims and the total amount collected; and
(F) the number and total amount of claims referred to the Attorney

General for settlement and the number and total amount of claims the
Attorney General settles;
(2) the information described in clause (1) of this subsection for each

program or activity the head of the agency carries out; and
(3) other information the Director considers necessary to decide

whether the head of the agency is acting aggressively to collect the claims
of the agency.
(b) The Director shall analyze the reports submitted under subsection (a)

of this section and sbll report annually to Congress on the management
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of debt collection activities by the head of each agency, including the in-
formation provided the Director under subsection (a),
(Added Pub. L. 97-452, $ 1(16)(A), Jan. 12, 1983,96 Stat. 2473.)

* * * * *

CHAPTER 39—PROMPT PAYMENT

$3901. Definitions and application

(a) In this chapter—
(1) “agency” has the same meaning given that term in section 551(1)

of title 5 and includes an entity being operated, and the head of the
agency identifies the entity as being operated, only as an instrumentality
of the agency to carry out a program of the agency.

(2) “business concern” means—
(A) a person carrying on a trade or business; and
(B) a nonprofit entity operating as a contractor.

(3) “proper invoice” is an invoice containing or accompanied by sub-
stantiating documentation the Director of the Office of Management and
Budget may require by regulation and the head of the appropriate agency
may require by regulation or contract.

(4) the head of an agency is deemed to receive an invoice on the later
of the dates that—

(A) the designated payment office or finance center of the agency
actually receives a proper invoice, or

(B) the head of the agency accepts the applicable property or service.
(5) a payment is deemed to be made on the date a check for the payment

is dated.
(6) a contract to rent property is deemed to be a contract to acquire

the property.
@) This chapter applies to the Tennessee Valley Authority. However,

regulations prescribed under this chapter do not apply to the Authority,
and the Authority alone is responsible for carrying out this chapter as it
applies to contracts of the Authority.
(Added Pub. L. 97-452, $ 1(18)(A), Jan. 12, 1983,96 Stat. 2474.)

$3902. Interest penalties

(a) Under regulations prescribed under section 3903 of this title, the
head of an agency acquiring property or service from a business concern,
who does not pay the concern for each complete delivered item of property
or service by the required payment date, shall pay an interest penalty to
the concern on the amount of the payment due. The interest shall be com-
puted at the rate the Secretary of the Treasury establishes for interest
payments under section 12 of the Contract Disputes Act of 1978 (41 U.S.C.
611 ). The Secretary shall publish each rate in the Federal Register.

(b) Except as provided in section 3906 of this title, the interest penalty
shall be paid for the period beginning on the day after the required payment
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date and ending on the date on which payment is made. However, a penalty
may not be paid if payment for the item is made—

(1) when the item is a meat or meat food product described in section
3903(2) of this title, before the 4th day after the required payment date;

(2) when the item is an agricultural commodity described in section
3903(3) of this title, before the 4th day after the required payment date;
or

(3) when the item is not an item referred to in clauses (1) and (2) of
this subsection, before the 16th day after the required payment date.
(c) An amount of an interest penalty unpaid after any 30-day period shall

be added to the principal amount of the debt, and a penalty accrues there-
after on the added amount.

(d) This section does not authorize the appropriation of additional
amounts to pay an interest penalty. The head of an agency shall pay a penalty
under this section out of amounts made available to carry out the program
for which the penalty is incurred.

(e) A recipient of a grant from the head of an agency may provide in a
contract for the acquisition of property or service from a business concern
that, consistent with the usual business practices of the recipient and ap-
plicable State and local law, the recipient will pay an interest penalty on
amounts overdue under the contract under conditions agreed to by the
recipient and the concern. The recipient may not pay the penalty from
amounts received from an agency. Amounts expended for the penalty may
not be counted toward a matching requirement applicable to the grant. An
obligation to pay the penalty is not an obligation of the United States Gov-
ernment.
(Added Pub. L. 97-452, $ 1(18)(A), Jan. 12, 1983,96 S@t. 2475; Pub. L.
98-216, $ 1(6), Feb. 14, 1984, 98 Stat. 4.)

$3903. Re@ations

The Director of the Office of Management and Budget shall prescribe
regulations to carry out section 3902 of this title, The regulations shall—

(1) provide that the required payment date is—
(A) the date payment is due under the contract for the item of prop-

erty or service provided; or
(B) 30 days after a proper invoice for the amount due is received if

a specific payment date is not established by contract;

* * * * *

(4) provide separate required payment dates for a contract under which
property or service is provided in a series of partial executions or deliv-
eries to the extent the contract provides for separate payments for partial
execution or delivery; and

(5) require that, within 15 days after an invoice is received, the head
of an agency notify the business concern of a defect or impropriety in
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the invoice that would prevent the running of the time period specified
in clause (1)(B) of this section.

(Added Pub. L. 97-452, $ 1(18)(A), Jan. 12, 1983,96 Stat. 2476.)

$3904. Limitations on discount payments

The head of an agency offered a discount by a business concern from
an amount due under a contract for property or service in exchange for
payment within a specified time may pay the discounted amount only if
payment is made within the specified time. The head of the agency shall
pay an interest penalty on an amount remaining unpaid in violation of this
section. The penalty accrues as provided under sections 3902 and 3903 of
this title, except that the required payment date for the unpaid amount is
the last day specified in the contract that the discounted amount may be
paid.
(Added Pub, L. 97-452, $ 1(18)(A), Jan. 12, 1983, 96 Stat. 2476.)

~ 3905. Reports

(a) BY the 60th day after the end of each fiscal year, the head of each
agency shall submit to the Director of the Office of Management and Budget
a report on interest penalty payments made under this chapter during that
fiscal year. The report shall include the number, amounts, and frequency
of the payments and the reasons the payments were not avoided by prompt
payment.

(b) By the 120th day after the end of each fiscal year, the Director shall
submit to the Committees on Governmental Affairs, Appropriations, and
Small Business of the Senate and the Committees on Government Opera-
tions, Appropriations, and Small business of the House of Representatives
a report on agency compliance with this chapter. The report shall include
a summary of the report of each agency submitted under subsection (a) of
this section and an analysis of progress made in reducing interest penalty
payments by that agency from prior years.
(Added Pub. L. 97-452, $ 1(18)(A), Jan. 12, 1983,96 Stat. 2476.)

$3906. Relationship to other laws

(a) A claim for an interest penalty not paid under this chapter may be
filed under section 6 of the Contract Disputes Act of 1978 (41 U.S.C. 605).

(b)(1) An interest penalty under this chapter does not continue to ac-
crue—

(A) after a claim for a penalty is filed under the Contract Disputes Act
of 1978 (41 U.S. C. 601 et seq.); or

(B) for more than one year.
(2) Paragraph (1) of this subsection does not prevent an interest penalty

from accruing under section 12 of the Contract Disputes Act of 1978 (41
U.S.C. 611) after a penalty stops accruing under this chapter. A penahy
accruing under section 12 may accrue on an unpaid contract payment and
on the unpaid penalty under this chapter.
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(c) Except as provided in section 3904 of this title, this chapter does not
require an interest penalty on a payment that is not made because of a
dispute between the head of an agency and a business concern over the
amount of payment or compliance with the contract. A claim related to the
dispute, and interest payable for the period during which the dispute is
being resolved, is subject to the Contract Disputes Act of 1978 (41 U.S.C.
601 et seq.).
(Added Pub. L. 97-452, $ 1(18)(A), Jan. 12.1983,96 Stat. 2477.)

* * * * *

SUBTITLE V—GENERAL ASSISTANCE
ADMINISTRATION

* * * * *

CHAPTER 63—USING PROCUREMENT CONTRACTS
AND GRANT AND COOPERATIVE AGREEMENTS

$6301. pu~ows

The purposes of this chapter are to—
(1) promote a better understanding of United States Government ex-

penditures and help eliminate unnecessary administrative requirements
on recipients of Government awards by characterizing the relationship
between executive agencies and contractors, States, local governments,
and other recipients in acquiring property and services and in providing
United States Government assistance;

(2) prescribe criteria for executive agencies in selecting appropriate
legal instruments to achieve—

(A) uniformity in their use by executive agencies;
(B) a clear definition of the relationships they reflect; and
(C) a better understanding of the responsibilities of the parties to

them; and
(3) promote increased discipline in selecting and using procurement

contracts, grant agreements, and cooperative agreements, maximize com-
petition in making procurement contracts, and encourage competition
in inking grants and cooperative agreements.

(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 1003.)

$6302. Definitions

In this chapter—
(1) “executive agency” does not include a mixed-ownership Govern-

ment corporation.
(2) “grant agreement” and “cooperative agreement” do not include

an agreement under which is provided only—
(A) direct United States Government cash assistance to an individual;
(B) a subsidy;
(C) a loan;

S533



Appendix

31 U. S.C.—MONEY AND FINANCE—$ 6303

(D) a loan guarantee; or
(E) insurance.

(3) “local government” means a unit of government in a State, a local
public authority, a special district, an intrastate district, a council of gov-
ernments, a sponsor group representative organization, an interstate en-
tity, or another instrumentality of a local government.

(4) “other recipient” means a person or recipient (except a State or
local government) authorized to receive United States Government as-
sistance or procurement contracts and includes a charitable or educational
institution.

(5) “State” means a State of the United States, the District of Columbia,
a territory or possession of the United States, an agency or instrumentality
of a State, and a multi-State, regional, or interstate entity having gov-
ernmental duties and powers.

(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 1003.)

$6303. Using procurement contracts

An executive agency shall use a procurement contract as the legal in-
strument reflecting a relationship between the United States Government
and a State, a local government, or other recipient when—

(1) the principal purpose of the instrument is to acquire @y purchase,
lease, or barter) property or services for the direct benefit or use of the
United States Government; or

(2) the agency decides in a specific instance that the use of a procure-
ment contract is appropriate,

(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 1004.)

$6304. Using grant agreements

An executive agency shall use a grant agreement as the legal instrument
reflecting a relationship between the United States Government and a State,
a local government, or other recipient when—

(1) the principal purpose of the relationship is to transfer a thing of
value to the State or local government or other recipient to carry out a
public purpose of support or stimulation authorized by a law of the United
States instead of acquiring (by purchase, lease, or barter) property or
services for the direct benefit or use of the United Stites Government;
and

(2) substantial involvement is not expected between the executive
agency and the State, local government, or other recipient when carrying
out the activity contemplated in the agreement.

(Pub. L. 97-258, Sept, 13, 1982, 96 Stat. 1004.)

S 6305. Using cooperative agreements

An executive agency shall use a cooperative agreement as the legal in-
strument reflecting a relationship between the United States Government
and a State, a local government, or other recipient when—

(1) the principal purpose of the relationship is to transfer a thing of
value to the State, local government, or other recipient to carry out a
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public purpose of support or stimulation authorized by a law of the United
States instead of acquiring (by purchase, lease, or barter) property or
services for the direct benefit or use of the United States Government;
and

(2) substantial involvement is expected between the executive agency
and the State, local government, or other recipient when carrying out
the activity contemplated in the agreement.

(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 1004.)

$6306. Authority to vest tide in tan@ble personal proper~ for research

The head of an executive agency may vest title in tangible personal prop-
erty in a nonprofit institution of higher education or in a nonprofit or-
ganization whose primary purpose is conducting scientific research—

(1) when the property is bought with amounts provided under a pro-
curement contract, grant agreement, or cooperative agreement with the
institution or organization to conduct basic or applied scientific research;

(2) when the head of the agency decides the vesting furthers the ob-
jectives of the agency;

(3) without further obligation to the United States Government; and
(4) under conditions the head of the agency considers appropriate.

(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 1004.)

~ 6307. Interpretative guidelines and exemptions

The Director of the Office of Management and Budget may—
(1) issue supplementary interpretative guidelines to promote consistent

and e~cient use of procurement contracts, grant agreements, and co-
operative agreements; and

(2) exempt a transaction or program of an executive agency from this
chapter.

(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 1005.)

~ 6308. Use of multiple relationships for different parts of joindy fi-
nanced projects

This chapter does not require an executive agency to establish only one
relationship between the United States Government and a State, a local
government, or other recipient on a jointly financed project involving
amounts from more than one program or appropriation when different
relationships would otherwise be appropriate for different parts of the proj-
ect.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 1005.)

* * * * *

CHAPTER 65—INTERGOVERNMENTAL COOPEWTION

$6501. Definitions

In this chapter—
(1) ‘ ‘assis~nce” means the transfer of anything of value for a public

purpose of support or stimulation that is—
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(A) authorized by a law of the United States;
(B) provided by the United Stites Government through grant or

contractual arrangements fincluding technical assistance programs pro-
viding assistance by loan, loan guarantee, or insurance); and

(C) not an annual payment by the United States Government to the
District of Columbia government under section 502 of the District of
Columbia Self-Government and Governmental Reorganization Act
(Public Law 93-198,87 Stat. 813, D.C. Code, $ 47-3406).
(2) “comprehensive planning” includes, to the extent directly related

to area needs or needs of a unit of general local government—
(A) preparation, as a guide for governmental policies and action, of

general plans on—
O) the pattern and intensity of land use;
(ii) providing public facilities (including transportation facilities)

and other governmental services; and
(iii) the effective development and use of human and natural re-

sources;
(B) long-range physical and fiscal plans for an action referred to in

subclause (A) of this clause (2);
(C) a program for capital improvements and other major expendi-

tures based on their relative urgency, and definitive financing plans for
the expenditures in the earlier years of the program;

(D) coordination of related plans and activities of States and local
governments and agencies concerned; and

(E) preparation of regulatory and administrative measures to support
the items referred to in subclauses (A)–(D) of this clause (2).
(3) “executive agency” does not include a mixed-ownership Govern-

ment corporation.
(4)(A) “grant” (except as provided in subclause (C)of this clause (4))

means money, or property provided instead of money, that is paid or
provided by the United States Government under a fixed annual or total
authorization, to a State, to a local government, or to a beneficiary under
a plan or program administered by a State or a local government that is
subject to approval by an executive agency, if the authorization—

(i) requires the State or local government to expend non-Govern-
ment money as a condition of receiving money or property from the
United States Government; or

(ii) specifies directly, or esmblishes by means of a formula, the
amount that may be provided to the State or local government, or
the amount to be allotted for use in each State by the State, local
government, and beneficiaries.
(B) “grant” (except as provided in subclause (C) of this clause (4))

also means money, or property provided instead of money, that is paid
or provided by the United States Government to a private, nonprofit
community organization efigible to receive amounts under the Com-
munity Services Block Grant Act (42 U.S.C. 9901 et seq.).
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(C) “grant” does not include—
(~~shared revenue;
(11)payment of taxes;
(iii) payment instead of taxes;
(iv) a loan or repayable advance;
(v) surplus property or surplus agricultural commodities provided

as surplus property;
(vi) a payment under a research and development procurement

contract or grant awarded directly and on similar terms to all qual-
ifying organizations; or

(vii) a payment to a State or local government as complete reim-
bursement for costs incurred in paying benefits or providing services
to persons entitled to them under a law of the United States.

(5) “head of a State agency ‘‘ includes the designated delegate of the
head of the agency.

(6) “local government” means a unit of general local government, a
school district, or other special district established under State law.

(7) “special-purpose unit of local government” means a special district,
public-purpose local government of a State except a school district.

(8) “State” means a State of the United States, the District of Columbia,
a territory or possession of the United States, and an agency or instru-
mentality of a State but does not mean a local government of a State.

(9) “unit of general local government” means a county, city, town,
village, or other general purpose political subdivision of a Smte.

(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 1005; Pub. L. 97-452, $ 1(24),
Jan. 12, 1983,96 Stat. 2478.)

~ 6502. Information on grants received

On request of a chief executive officer of a State, a State legislature, or
an official designated by either of them, an executive agency carrying out
a grant program to States and local governments shall provide the request-
ing officer or legislature with written information on the purpose and
amounts of grants provided to the State or local government.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 1007.)

$6503. Transfer and deposit requirements

(a) Consistent with program purposes and regulations of the Secretary
of the Treasury, the head of an executive agency carrying out a grant
program shall schedule the transfer of grant money to minimize the time
elapsing between transfer of the money from the Treasury and the dis-
bursement by a State, whether disbursement occurs before or after the
transfer. A State is not accountable for interest earned on grant money
pending its disbursement for program purposes.

(b) A State may not be required by a law or regulation of the United
States to deposit grant money received by it in a separate bank account.
However, a State shall account for grant money made available to the State
as United States Government grant money in the accounts of the State.
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The head of the State agency concerned shall make periodic authenticated
reports to the head of the appropriate executive agency on the status and
the application of the money, the liabilities and obligations on hand, and
other information required by the head of the executive agency. Records
related to the grant received by the State shall be made available to the
head of the executive agency and the Comptroller General for auditing.
(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 1007.)

$6504. Use of existing State or multimember agency to administer grant
programs

Notwithstanding a law of the United States providing that one State
agency or multimember agency must be established or designated to carry
out or supervise the administration of a grant program, the head of the
executive agency carrying out the program may, when requested by the
executive or legislative authority of the State responsible for the organi-
zational structure of a State government—

(1) waive the one Stite agency or multimember agency provision on
an adequate showing that the provision prevents the establishment of the
most effective and efficient organizational arrangement within the State
government; and

(2) approve another State administrative structure or arrangement
after deciding that the objectives of the law authorizing the grant program
will not be endangered by using another State structure or arrangement.

(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 1007.)

$6505. Authority to provide specialized or technical senices

(a) The President may prescribe statistical and other studies and com-
pilations, development projects, technical tests and evaluations, technical
information, training activities, surveys, reports, documents, and other sim-
ilar services that an executive agency is especially competent and authorized
by law to provide. The services prescribed must be consistent with and
further the policy of the United States Government of relying on the private
enterprise system to provide services reasonably and quickly available
through ordinary business channels.

@) The head of an executive agency may provide services prescribed by
the President under this section to a State or local government when—

(1) written request is made by the State or local government; and
(2) payment of pay and all other identifiable costs of providing the

services is made to the executive agency by the State or local govern-
ment making the request.

(c) Payment received by an executive agency for providing services under
this section shall be deposited to the credit of the principal appropriation
from which the cost of providing the services has been paid or will be
charged.

(d) The authority under this section is in addition to authority under
another law in effect on October 16, 1968.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 1007.)
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~ 6506. Development assistance

(a) The economic and social development of the United States and the
achievement of satisfactory levels of living depend on the sound and orderly
development of urban and rural areas. When urbanization proceeds rapidly,
the sound and orderly development of urban communities depends to a
large degree on the social and economic health and the sound development
of smaller communities and rural areas.

(b) The President shall prescribe regulations governing the formulation,
evaluation, and review of United States Government programs and projects
having a significant impact on area and community development (includlng
programs and projects providing assistance to States and localities) to serve
most effectively the basic objectives of subsection (a) of this section, The
regulations shall provide for the consideration of concurrently achieving
the following specific objectives and, to the extent authorized by law, rea-
soned choices shall be made between the objectives when they conflict:

(1) appropriate land uses for housing, commercial, industrial, govern-
mental, institutional, and otier purposes.

(2) wise development and conservation of all natural resources.
(3) balanced transportation systems, including highway, air, water, pe-

destrian, mass transit, and other means to move people and goods.
(4) adequate outdoor recreation and open space.
(5) protection of areas of unique natural beauty and historic and sci-

entific interest.
(6) properly planned community facilities (including utilities for sup

plying power, water, and communications) for safely disposing of wastes,
and for other purposes.

(7) concern for high standards of design.
(c) To the extent possible, all national, regional, State, and local viewpoints

shall be considered in planning development programs and projects of the
United States Government or assisted by the Government. State and local
government objectives and the objectives of regional organizations shall be
considered within a fmmework of national public objectives expressed in
laws of the United States. Available projections of future conditions in the
United States and needs of regions, States, and localities shall be considered
in plan formulation, evaluation, and review.

(d) To the maximum extent possible and consistent with national objec-
tives, assistance for development purposes shall be consistent with and fur-
ther the objectives of State, regional, and local comprehensive planning.
Consideration shall be given to all developmental aspects of our total na-
tional community, includlng housing, transportation, economic develop-
ment, natural and human resources development, community facilities, and
the general improvement of living environments.

(e) To the maximum extent practicable, each executive agency carrying
out a development assistance program shall consult with and seek advice
from all other significantly affected executive agencies in an effort to ensure
completely coordinated programs. To the extent possible, systematic plan-
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ning required by individual United States Government programs (such as
highway construction, urban renewal, and open space) shall be coordinated
with and, to the extent authorized by law, made part of comprehensive
local and areawide development planning.

(f) When a law of the United States provides that both a special-purpose
unit of local government and a unit of general local government are eligible
to receive a loan or grant, the head of an executive agency shall make the
loan or grant to the unit of general local government instead of the special-
purpose unit of local government in the absence of substantial reasons to
the contrary.

(g) The president may designate an executive agency to prescribe reg-
ulations to carry out this section.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 1008.)

* * * * *

CHAPTER 69—PAYMENT FOR ENTITLEMENT LAND

~ 6901. Definitions

In this chapter—
(1) “entitlement land” means land owned by the United States Gov-

ernment—

(B) the Secretary of the Interior administers through the Bureau
of Land Management;

(C) dedicated to the use of the Government for water resource
development projects;

* * * * *

(2) “unit of general local government” means:
(A) a county (or parish), township, borough existing in Alaska on

October 20, 1976, or city where the city is independent of any other
unit of general local government, that: (i) is within the class or classes
of such political subdivisions in a State that the Secretary of the
Interior, in his discretion, determines to be the principal provider
or providers of governmental services within the State; and (ii) is a
unit of general government as determined by the Secretary of the
Interior on the basis of the same principles as were used on January
1, 1983, by the Secretary of Commerce for general statistical pur-
poses. The term “governmental services “ includes, but is not limited
to, those services that relate to public safety, environment, housing,
social services, transportation, and governmental administration;

* * * * *
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(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 1031; Pub. L. 98-63, title I, $
101(1), July 30, 1983, 97 Stat. 323.)

EXPLANATORYNOTE

PopularName.Sections6901-6906 of ti-
tle 31 are derived from the Act of October
20, 1976, Public Law 94-565,90 Smt. 2662,

$6902. Authority and eli@bility

(a) The Secremrv of the Interior

which is popularly known as the Payment in
Lieu of Taxes Act (PILTA).

shall make a Payment for each fiscal
yea; to each unit of general local government in whi~h entitlement land is
located. A unit may use the payment for any governmenml purpose.

(b) A unit of general local government may not receive a payment for
land for which payment under this chapter otherwise may be received if
the land was owned or administered by a Smte or unit and was exempt
from real estate taxes when the land was conveyed to the United States
Government. This subsection does not apply to payments for land a State
or unit acquires from a private party to donate to the Government within
8 years of acquisition.

(c) A unit of general local government receiving payment for a fiscal year
for land under the Act of August 28, 1937 (43 U.S.C. 1181a et seq.), or
the Act of May 24, 1939 (ch. 144, 53 Stat. 753), may not receive a payment
under this chapter for the land for that fiscal year. This chapter does not
apply to either Act.

(d) If the total payment to a unit of general local government for a fiscal
year would be less than $100, the Secretary may not make the payment.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 1032.)

EXPLANATORYNOTE

Refermms in We Tex~ The Acts of Au- CaliforniaMilroadandreconveyedCoosBay
gust28, 1937andMay24, 1939,referredto WagonRoadgrantlandsin Oregon.Neither
insubsection(c)providefor the disposition of Act appears herein.
funds derived from the revested Oregon and

$6903. Payments

(a) In this section—
(1) “payment law” means—

(A) the Act of June 20, 1910 (ch. 310, 36 Stat. 557);
(B) section 33 of the Bankhead-Jones Farm Tenant Act (7 U.S.C.

1012);
(C) the Act of May 23, 1908 (16 U.S.C. 500);
(D) section 5 of the Act of June 22, 1948 (16 U.S.C. 577g, 577g-

1);
(E) section 401(c)(2) of the Act of June 15, 1935 (16 U.S.C.

715s(c)(2));
(F) section 17 of the Federal Power Act (16 U.S.C. 810);
(G) section 35 of the Act of February 25, 1920 (30 U.S.C. 191);
(H) section 6 of the Mineral Leasing Act for Acquired Lands (30

U.s.c. 355);
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(I) section 3 of the Act of July 31, 1947 (30 U.S.C. 603); and
0) section 10 of the Act of June 28, 1934 (known as the Taylor

Grazing Act) (43 U.S.C. 315i).
(2) population shall be determined on the same basis that the Secretary

of Commerce determines resident population for general statistical pur-
poses.

(3) a unit of general local government may not be credited with a
population of more than 50,000.
(b)(l) A payment under section 6902 of this title is equal to the greater

of—
(A) 75 cents for each acre of entitlement land located within a unit of

general local government (but not more than the limitation determined
under subsection (c) of this section) reduced (but not below O)by amounts
the unit received in the prior fiscal year under a payment law; or

(B) 10 cents for each acre of entitlement land located in the unit (but
not more than the limitation determined under subsection (c) of this
section).
(2) The chief executive officer of a State shall submit to the Secretary of

the Interior a statement on the amounts of payments the State transfers to
each unit of general local government in the State out of amounts received
under a payment law.

(c)(l) The limitation for a unit of general local government with a pop-
ulation of not more than 4,999 is $50 times the population.

(2) The limitation for a unit of general local government with a population
of at least 5,000 is the following amount (rounding the population off to
the nearest thousand):
If population equals— the limitation is equal to

the ~oDulation times—
5,000 .................................................................................... “
6,000 ....................................................................................
7,000 ....................................................................................
8,000 ....................................................................................
9,000 ....................................................................................
10,000 ..................................................................................
11,000 ..................................................................................
12,000 ..................................................................................
13,000 ..................................................................................
14,000 ..................................................................................
15,000 ..................................................................................
16,000 ..................................................................................
17,000 ..................................................................................
18,000 ..................................................................................
19,000 ..................................................................................
20,000 ..................................................................................
21,000 ..................................................................................
22,000 ..................................................................................
23,000 ..................................................................................

$50.00
47.00
44.00
41.00
38.00
35.00
34.00
33.00
32.00
31.00
30.00
29.50
29.00
28.50
28.00
27.50
27.20
26.90
26.60
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24,000
25,000
26,000
27,000
28,000
29,000
30,000
31,000
32,000
33,000
34,000
35,000
36,000
37,000
38,000
39,000
40,000
41,000
42,000
43,000
44,000
45,000
46,000
47,000
48,000
49,000
50,000

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

..................................................................................

26.30
26.00
25.80
25.60
25.40
25.20
25.00
24.75
24.50
24.25
24.00
23.75
23.50
23.25
23.00
22.75
22.50
22.25
22.00
21.75
21.50
21.25
21.00
20.75
20.50
20.25
20.00

(Pub.’L. 97-258, Sept. 13, 1982,96 Stat, 1032; Pub. L. 98-63, title I, $
101(2), Ju]y 30, 1983, 97 Stat. 324.)

EXPLANATORYNOTE

References in the Tut. The “payment northernMinnesota,(E)theNatiomlWildlife
laws”referencedinsubsection(a)providefor Refuge System,(F) Federal hydroelectric
paymentsfromproceedsfromor for (A)pub- powerficenses,(G)and(H) mineralleases,(1)
lic kds in Arizona and New Mexico, (B) mineralandvegetativematerials,andU)Tay-
BankheadJonesFarmTemnt Act hnds, (C) lor Grazing Act lands.
national forests, (D) natioml forest lands in

* * * * *

~ 6906. Authorization of appropriations

Necessary amounts may be appropriated to the Secre@ry of the Interior
to carry out this chapter. Amounts are available only as provided in ap-
propriation laws.
(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 1035.)

* * * * *

SUBTITLE VI—MISCELLANEOUS

* * * * *
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CHAPTER 97—MISCELLANEOUS

$9701. Fees and charges for Government services and things of value

(a) It is the sense of Congress that each service or thing of value provided
by an agency (except a mixed-ownership Government corporation) to a
person (except a person on official business of the United States Govern-
ment) is to be self-sustaining to the extent possible.

(b) The head of each agency (except a mixed-ownership Government
corporation) may prescribe regulations establishing the charge for a service
or thing of value provided by the agency. Regulations prescribed by the
heads of executive agencies are subject to policies prescribed by the Pres-
ident and shall be as uniform as practicable. Each charge shall be—

(1) fair; and
(2) based on—

(A) the costs to the Government;
(B) the value of the service or thing to the recipient;
(C) public policy or interest served; and
(D) other relevant facts.

(c) This section does not affect a law of the United Stites—
(1) prohibiting the determination and collection of charges and the

disposition of those charges; and
(2) prescribing bases for determining charges, but a charge may be

redetermined under this section consistent with the prescribed bases.
(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 1051.)

$9702. Investment of trust funds

Except as required by a treaty of the United States, amounts held in trust
by the United States Government (including annual interest earned on the
amounts)—

(1) shall be invested in Government obligations; and
(2) shall earn interest at an annual rate of at least 5 percent.

(Pub. L. 97-258, Sept. 13, 1982,96 Stat. 1052.)
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AND NAVIGABLE WATEM
* * * * *

CHAPTER 15—FLOOD CONTROL

* * * * *

$ 702c. Same; expenditures for constmction work conditions preceden~
liability for damage from flood waters; condemnation proceedings,
floodage rights.

* * * * *

No liability of any kind shall attach to or rest upon the United States for
any damage from or by floods or flood waters at any place:

* * * * *

(May 15, 1928, ch. 569, $3,45 Stat. 535.)
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* * * * *

CHAPTER 3—PUBLIC BUILDINGS AND WORKS
GENERALLY

* * * * *

~ 255. Approval of tide prior to Federal land purchases; payment of title
expenses; application to Tennessee Valley Authority Federal juris-
diction over acquisitions

Unless the Attorney General gives prior written approval of the suffi-
ciency of the title to land for the purpose for which the property is being
acquired by the United States, public money may not be expended for the
purchase of the land or any interest therein.

The Attorney General may delegate his responsibility under this section
to other departments and agencies, subject to his general supervision and
in accordance with regulations promulgated by him.

Any Federal department or agency which has been delegated the re-
sponsibility to approve land titles under this section may request the At-
torney General to render his opinion as to the validity of the title to any
real property or interest therein, or may request the advice or assistance
of the Attorney General in connection with determinations as to the suf-
ficiency of titles.

Except where otherwise authorized by law or provided by contract, the
expenses of procuring certificates of titles or other evidences of title as the
Attorney General tiy require may be paid out of the appropriations for
the acquisition of land or out of the appropriations made for the contin-
gencies of the acquiring department or agency.

The foregoing provisions of this section shall not be construed to affect
in any manner any existing provisions of law which are applicable to the
acquisition of lands or interests in land by the Tennessee Valley Authority.

Notwithstanding any other provision of law, the obtaining of exclusive
jurisdiction in the United States over lands or interests therein which have
been or shall hereafter be acquired by it shall not be required; but the head
or other authorized officer of any department or independent establishment
or agency of the Government may, in such cases and at such times as he
may deem desirable, accept or secure from the State in which any lands or
interests therein under his immediate jurisdiction, custody, or control are
situated, consent to or cession of such jurisdiction, exclusive or partial, not
theretofore obtained, over any such lands or interests as he may deem
desirable and indicate acceptance of such jurisdiction on behalf of the
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United States by filing a notice of such acceptance with the Governor of
such State or in such other manner as may be prescribed by the laws of the
State where such lands are situated. Unless and until the United States has
accepted jurisdiction over lands hereafter to be acquired as aforesaid, it
shall be conclusively presumed that no such jurisdiction has been accepted.
(R.S. $ 355; June 28, 1930, ch. 710,46 Stat. 828; Feb. 1, 1940, ch. 18,54
Stat. 19; Oct. 9, 1940, ch. 793, 54 Stat. 1083; Sept. 1, 1970, Pub. L. 91–
393, $1, 84 Swt. 835.)

$257. tindemnation of realty for sites and other uses

In every case in which the Secretary of the Treasury or any other officer
of the Government has been, or hereafter shall be, authorized to procure
real estate for the erection of a public building or for other public uses, he
may acquire the same for the United States by condemnation, under judicial
process, whenever in his opinion it is necessary or advantageous to the
Government to do so, and the Attorney General of the United States, upon
every application of the Secretary of the Treasury, under this section and
section 258 of this title, or such other officer, shall cause proceedings to
be commenced for condemnation within thirty days from receipt of the
application at the Department of Justice.
(Aug. 1, 1888, ch. 728, ~ 1,25 Stat. 357; June 25, 1948, ch. 646, ~ 6,62
Stat. 936.)

~ 258a. Lands, easements, or rights of way for public we; taking of pos-
session and tide in advance of fmd judgmen~ authori~ procedure

In any proceeding in any court of the United States outside of the District
of Columbia which has been or may be instituted by and in the name of
and under the authority of the United States for the acquisition of any land
or easement or right of way in land for the public use, the petitioner may
file in the cause, with the petition or at any time before judgment, a dec-
laration of taking signed by the authority empowered by law to acquire the
lands described in the petition, declaring that said lands are thereby taken
for the use of the United States. Said declaration of taking shall contain or
have annexed thereto—

(1) A statement of the authority under which and the public use for
which said lands are taken.

(2) A description of the lands taken sufficient for the identification
thereof.

(3) A statement of the estate or interest in said lands taken for said
public use.

(4) A ~lan showing the lands taken.
(5) A ~tatement o~the sum of money estimated by said acquiring au-

thority to be just compensation for the land taken.
Upon the filing said declaration of taking and of the deposit in the court,

to the use of the persons entitled thereto, of the amount of the estimated
compensation stated in said declaration, title to the said lands in fee simple
absolute, or such less estate or interest therein as is specified in said dec-
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laration, shall vest in the United States of America, and said lands shall be
deemed to be condemned and @ken for the use of the United States, and
the right to just compensation for the same shall vest in the persons entitled
thereto; and said compensation shall be ascertained and awarded in said
proceeding and established by judgment therein, and the said judgment
shall include, as part of the just compensation awarded, interest at the rate
of 6 per centum per annum on the amount finally awarded as the value of
the property as of the date of taking, from said date to the date of payment;
but interest shall not be allowed on so much thereof as shall have been paid
into the court. No sum so paid into the court shall be charged with com-
missions or poundage.

Upon the application of the parties in interest, the court may order that
the money deposited in the court, or any part thereof, be paid forthwith
for or on account of the just compensation to be awarded in said proceeding.
If the compensation finally awarded in respect of said lands, or any parcel
thereof, shall exceed the amount of the money so received by any person
entitled, the court shall enter judgment against the United States for the
amount of the deficiency.

Upon the filing of a declaration of taking, the court shall have power to
fix the time within which and the terms upon which the parties in possession
shall be required to surrender possession to the petitioner. The court shall
have power to make such orders in respect of encumbrances, liens, rents,
taxes, assessments, insurance, and other charges, if any, as shall be just and
equitable.
(Feb. 26, 1931, ch. 307, $1,46 Stat. 1421.)

$ 258b. Tating in advance of final judgmenu appeal or giving of bond
as preventing or delaying vesting of title

No appeal in any cause under section 258 of this title nor any bond or
undertaking given therein shall operate to prevent or delay the vesting of
title to such lands in the United Stites.
(Feb. 26, 1931, ch. 307, $2,46 Stat. 1422.)

$ 258c. Obligation of United States to pay ultimate award when fixed

Action under section 258a of this title irrevocably committing the United
States to the payment of the ultimate award shall not be taken unless the
chief of the executive department or agency or bureau of the government
empowered to acquire the land shall be of the opinion that the ultimate
award probably will be within any limits prescribed by Congress on the
price to be paid.
(Feb. 26, 1931, ch. 307, $3, 46 Stat. 1422.)

$ 258d. Tating in advance of final judgmen~ right as additional to ex-
isting rights, powers, and authority

The right to take possession and title in advance of final judgment in
condemnation proceedings as provided by section 258a of this title shall be
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in addition to any right, power, or authority conferred by the laws of the
United States or those of any State or Territory under which such pro-
ceedings may be conducted, and shall not be construed as abrogating, lim-
iting, or modifying any such right, power, or authority.
(Feb. 26, 1931, ch. 307, $4,46 Stat. 1422.)

$ 258e. Taking in advance of final judgmen~ demolition of buildings
thereon; erection of public buildings or works; funds available for
purpose

In any case in which the United States has taken or may take possession
of any real property during the course of condemnation proceedings and
in advance of final judgment therein and the United States has become
irrevocably committed to pay the amount ultimately to be awarded as com-
pensation, it shall be lawful to expend moneys duly appropriated for that
purpose in demolishing existing structures on said land and in erecting
public buildings or public works thereon: Provided, That in the opinion of
the Attorney General, the title has been vested in the United States or all
persons having an interest therein have been made parties to such pro-
ceeding and will be bound by the final judgment therein.
(Feb. 26, 1931, ch. 307, $5,46 Stat. 1422; Sept. 1, 1970, Pub. L. 91-393,
$4,84 Stat. 835.)

$ 258f. Exclusion of certain property by stipulation of Attorney General

In any condemnation proceeding instituted by or on behalf of the United
States, the Attorney General is authorized to stipulate or agree in behalf
of the United States to exclude any property or any part thereof, or any
interest therein, that may have been, or may be, taken by or on behalf of
the United States by declaration of taking or otherwise.
(Oct. 21, 1942, ch. 618, 56 Stat. 797.)

* * * * *

$ 270a. Bonds of contractors of public buildings or works

(a) Type of bonds rquired

Before any contract, exceeding $25,000 in amount, for the construction,
alteration, or repair of any public building or public work of the United
States is awarded to any person, such person shall furnish to the United
States the following bonds, which shall become binding upon the award of
the contract to such person, who is hereinafter designated as “contractor”:

(1) A performance bond with a surety or sureties satisfactory to the
officer awarding such contract, and in such amount as he shall deem
adequate, for the protection of the United States.

(2) A payment bond with a surety or sureties satisfactory to such officer
for the protection of all persons supplying labor and material in the
prosecution of the work provided for in said contract for the use of each
such person. Whenever the total amount payable by the terms of the
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contract shall be not more than $1,000,000 the said payment bond shall
be in a sum of one-half the total amount payable by the terms of the
contract. Whenever the total amount payable by the terms of the contract
shall be more than $1,000,000 and not more than $5,000,000, the said
payment bond shall be in a sum of 40 per centum of the total amount
payable by the terms of the contract. Whenever the total amount payable
by the terms of the contract shall be more than $5,000,000 the said
payment bond shall be in the sum of $2,500,000.

~) Waiver of bonds for contracts performed in foreign countries

The contracting officer in respect of any contract is authorized to waive
the requirement of a performance bond and payment bond for so much of
the work under such contract as is to be performed in a foreign country if
he finds that it is impracticable for the contractor to furnish such bonds.

(c) Authority to require additional bonds

Nothing in this section shall be construed to limit the authority of any
contracting officer to require a performance bond or other security in
addition to those, or in cases other than the cases specified in subsection
(a) of this section.

(d) Gverage for taxes in performance bond

Every performance bond required under this section shall specifically
provide coverage for taxes imposed by the United States which are col-
lected, deducted, or withheld from wages paid by the contractor in carrying
out the contract with respect to which such bond is furnished. However,
the United States shall give the surety or sureties on such bond written
notice, with respect to any such unpaid taxes attributable to any period,
within ninety days after the date when such contractor files a return for
such period, except that no such notice shall be given more than one
hundred and eighty days from the date when a return for the period was
required to be filed under title 26. No suit on such bond for such taxes
shall be commenced by the United States unless notice is given as provided
in the preceding sentence, and no such suit shall be commenced after the
expiration of one year after the day on which such notice is given.
(Aug. 24, 1935, ch. 642, $1,49 Stat. 793; Nov. 2, 1966, Pub. L. 89-719,
title I, $ 105(b), 80 Stat. 1139; Nov. 2, 1978, Pub. L. 95–585, 92 Stat.
2484.)

EXPMNATORYNOTE

Poptiar Name.SMions 270a to 270d of Act:’
title40 are popularlyknownas the “Miller

$ 270b. Rights of ~rsons furnishing labor or material

(a) Every person who has furnished labor or material in the prosecution
of the work provided for in such contract, in respect of which a payment
bond is furnished under sections 270a to 270d of this title and who has not
been paid in full there for before the expiration of a period of ninety days
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after the day on which the last of the labor was done or performed by him
or material was furnished or supplied by him for which such claim is made,
shall have the right to sue on such payment bond for the amount, or the
balance thereof, unpaid at the time of institution of such suit and to pros-
ecute said action to final execution and judgment for the sum or sums justly
due him: Prtided, hm~er, That any person having direct contractual re-
lationship with a subcontractor but no contractual relationship express or
implied with the contractor furnishing said payment bond shall have a right
of action upon the said payment bond upon giving written notice to said
contractor within ninety days from the date on which such person did or
performed the last of the labor or furnished or supplied the last of the
material for which such claim is made, stating with substantial accuracy the
amount claimed and the name of the party to whom the material was fur-
nished or supplied or for whom the labor was done or performed. Such
notice shall be served by mailing the same by registered mail, postage pre-
paid, in an envelop addressed to the contractor at any place he maintains
an office or conducts his business, or his residence, or in any manner in
which the United States marshal of the district in which the public im-
provement is situated is authorized by law to serve summons.

(b) Every suit instituted under this section shall be brought in the name
of the United States for the use of th@ person suing, in the United States
District Court for any district in which the contract was to be performed
and executed and not elsewhere, irrespective of the amount in controversy
in such suit, but no such suit shall be commenced after the expiration of
one year after the day on which the last of the labor was performed or
material was supplied by him. The United States shall not be liable for the
payment of any costs or expenses of any such suit.
(Aug. 24, 1935, ch. 642, ~ 2,49 Stat. 794; Aug. 4, 1959, Pub. L. 86-135,
$1,73 stat. 279.)

$ 270c. Wght of person furtisMng labor or matetial to copy of bond

The department secretary or agency head of the contracting agency is
authorized and directed to furnish, to any person making application there-
for who submits an affidavit that he has supplied labor or materials for such
work and payment therefor has not been made on that he is being sued on
any such bond, a certified copy of such bond and the contract for which it
was given, which copy shall be prima facie evidence of the contents, exe-
cution, and delivery of the original. Applicants shall pay for such certified
copies such fees as the department secretary or agency head of the con-
tracting agency fixes to cover the cost of preparation thereof.
(Aug. 24, 1935, ch. 642, $3,49 Stat. 794; Aug. 4, 1959, Pub. L. 86-135,
$2,73 Stat. 279; Apr. 18, 1984, Pub. L. 98-269,98 Stat. 156.)

$ 270d. “Person” defined

The term “person” and the masculine pronoun as used in sections 270a
to 270d of this title shall include all persons whether individuals, associa-
tions, copartnerships, or corporations.
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(Aug. 24, 1935, ch. 642, $4, 49 Stat. 794.)

* * * * *

276a. Rate of wages for laborers and mmhanics
(a) The advertised specifications for every contract in excess of $2,000,

to which the United States or the District of Columbia is a party, for con-
struction, alteration, and/or repair, including painting and decorating, of
public buildings or public works of the United States or the District of
Columbia within the geographical limits of the States of the Union, or the
District of Columbia, and which requires or involves the employment of
mechanics and/or laborers shall contain a provision stating the minimum
wages to be paid various classes of laborers and mechanics which shall be
based upon the wages that will be determined by the Secretary of Labor
to be prevailing for the corresponding classes of laborers and mechanics
employed on projects of a character similar to the contract work in the city,
town, village, or other civil subdivision of the State, in which the work is
to be performed, or in the District of Columbia if the work is to be per-
formed there; and every contract based upon these specifications shall con-
tain a stipulation that the contractor or his subcontractor shall pay all
mechanics and laborers employed directly upon the site of the work, un-
conditionally and not less often than once a week, and without subsequent
deduction or rebate on any account, the full amounts accrued at time of
payment, computed at wage rates not less than those stated in the advertised
specifications, regardless of any contractual relationship which may be al-
leged to exist between the contractor or subcontractor and such laborers
and mechanics, and that the scale of wages to be paid shall be posted by
the contractor in a prominent and easily accessible place at the site of the
work; and the further stipulation that there may be withheld from the
contractor so much of accrued payments as may be considered necessary
by the contracting officer to pay to laborers and mechanics employed by
the contractor or any subcontractor on the work the difference between
the rates of wages required by the contract to be paid laborers and me-
chanics on the work and the rates of wages received by such laborers and
mechanics and not refunded to the contractor, subcontractors, or their
agents.

(b) As used in sections 276a to 276a-5 of this title the term “wages”,
“scale of wages”, “wage rates”, “minimum wages”, and “prevailingwages”

shall include—
(1) the basic hourly rate of pay; and
(2) the amount of—

(A) the rate of contribution irrevocably made by a contractor or
subcontractor to a trustee or to a third person pursuant to a fund,
plan, or program; and

(B) the rate of costs to the contractor or subcontractor which may
be reasonably anticipated in providing benefits to laborers and me-
chanics pursuant to an enforcible commitment to carry out a financially
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responsible plan or program which was communicated in writing to
the laborers and mechanics affected,

for medical or hospital care, pensions on retirement or death, compen-
sation for injuries or illness resulting from occupational activity, or in-
surance to provide any of the foregoing, for unemployment benefits, life
insurance, disability and sickness insurance, or accident insurance, for
vacation and holiday pay, for defraying costs of apprenticeship or other
similar programs, or for other bona fide fringe benefits, but only where
the contractor or subcontractor is not required by other Federal, State,
or local law to provide any of such benefits:

Prmided, That the obligation of a contractor or subcontractor to make
payment in accordance with the prevailing wage determinations of the Sec-
retary of Labor, insofar as sections 276a to 276a–5 of this title and other
Acts incorporating sections 276a to 276a–5 of this title by reference are
concerned may be discharged by the making of payments in cash, by the
making of contributions of a type referred to in paragraph (2)(A), or by
the assumption of an enforcible commitment to bear the costs of a plan or
program of a type referred to in paragraph (2)(B), or any combination
thereof, where the aggre~te of any such payments, contributions, and costs
is not less than the rate of pay described in paragraph (1) plus the amount
referred to in paragraph (2).

In determining the overtime pay to which the laborer or mechanic is
entitled under any Federal law, his regular or basic hourly rate of pay (or
other alternative rate upon which premium rate of overtime compensation
is computed) shall be deemed to be the rate computed under paragraph
(l), except that where the amount of payments, contributions, or costs
incurred with respect to him exceeds the prevailing wage applicable to him
under sections 276a to 276a–5 of this title, such regular or basic hourly
rate of pay (or such other alternative rate) shall be arrived at by deducting
from the amount of payments, contributions, or costs actually incurred with
respect to him, the amount of contributions or costs of the types described
in paragraph (2) actually incurred with respect to him, or the amount de-
termined under paragraph (2) but not actually paid, whichever amount is
the greater.
(Mar. 3, 1931, ch. 411,$1,46 Stat. 1494; Aug. 30, 1935, ch. 825,49 Stat.
10ll; June 15, 1940, ch. 373, $1, 54 Stat. 399; July 12, 1960, Pub. L. 86–
624, $26, 74 Stat. 418; July 2, 1964, Pub. L. 88-349, $1, 78 Stat. 238.)

EXPLANATORYNOTE

PopularName.Sections276ato 276a-5 of BaconAct:’
title 40 are popularlyknownas the “Davis-

$ 276a-1. Termination of work on failure to pay agreed wages; compl~
tion of work by tivernment

Every contract within the scope of sections 276a to 276a–5 of this title
shall contain the further provision that in the event it is found by the
contracting officer that any laborer or mechanic employed by the contractor
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or any subcontractor directly on the site of the work covered by the contract
has been or is being paid a rate of wages less than the rate of wages required
by the contract to be paid as aforesaid, the Government may, by written
notice to the contractor, terminate his right to proceed with the work or
such part of the work as to which there has been a failure to pay said required
wages and to prosecute the work to completion by contract or otherwise,
and the contractor and his sureties shall be liable to the Government for
any excess costs occasioned the Government thereby.
(Mar. 3, 1931, ch. 411, ~ 2, as added Aug. 30, 1935, ch. 825, 49 Stat.
1011.)

$ 276a-2. Payment of wages by Comptroller General from withheld pay-
ments; listing contractors violating contracts

(a) The Comptroller General of the United States is authorized and di-
rected to pay directly to laborers and mechanics from any accrued payments
withheld under the terms of the contract any wages found to be due laborers
and mechanics pursuant to sections 276a to 276a–5 of this title; and the
Comptroller General of the United States further authorized and is directed
to distribute a list to all departments of the Government giving the names
of persons or firms whom he has found to have disregarded their obligations
to employees and subcontractors. No contract shall be awarded to the per-
sons or firms appearing on this list or to any firm, corporation, partnership,
or association in which such persons or firms have an interest until three
years have elapsed from the date of publication of the list containing the
names of such persons or firms.

(b) If the accrued payments withheld under the terms of the contract, as
aforesaid are insu~cient to reimburse all the laborers and mechanics, with
respect to whom there has been a failure to pay the wages required pursuant
to sections 276a to 276a–5 of this title, such laborers and mechanics shall
have the right of action and\or of intervention against the contractor and
his sureties conferred by law upon, persons furnishing labor or materials,
and in such proceedings it shall be no defense that such laborers and me-
chanics accepted or agreed to accept less than the required rate of wages
or voluntarily made refunds.
(Mar. 3, 1931, ch. 411, $3, as added Aug. 30, 1935, ch. 825, 49 Stat.
loll.)

# 276a-3. Effect on otier Federal laws

Sections 276a to 276a–5 of this title shall not be construed to supersede
or impair any authority otherwise granted by Federal law to provide for
the establishment of specific wage rates.
(Mar. 3, 1931, ch. 411, ~ 4, as added Aug. 30, 1935, ch. 825, 49 Stat.
loll.)

~ 276a4. Effective date of sections 276a to 276a-5

Sections 276a to 276a–5 of this title shall take effect thirty days after
August 30, 1935, but shall not affect any contract then existing or any
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contract that may thereafter be entered into pursuant to invitations for bids
that are outstanding on August 30, 1935.
(Mar. 3, 1931, ch. 411, $5, as added Aug. 30, 1935, ch. 825, 49 Stat.
loll.)

~ 276a-5. Suspension of sections 276a to 276a-5 during emergency

In the event of a national emergency the President is authorized to sus-
pend the provisions of sections 276a to 276a–5 of this title.
(Mar. 3, 1931, ch. 411, $6, as added Aug. 30, 1935, ch. 825, 49 Stat.
loll.)

~ 276a-7. Application of sections 276a to 276a-5 to contracts entered
into without regard to section 5 of title 41

The fact that any contract authorized by any Act is entered into without
regard to section 5 of title 41, or upon a cost-plus-a-fixed-fee basis or other-
wise without advertising for proposals, shall not be construed to render
inapplicable the provisions of sections 276a to 276a–5 of this title, if such
Act would otherwise be applicable to such contract.
(Mar. 23, 1941, ch. 26, 55 Stat. 53; Aug. 21, 1941, ch. 395,55 Stat. 658.)

$ 276c. Regulations governing contractors and subcontractors

The Secretary of Labor shall make reasonable regulations for contractors
and subcontractors engaged in the construction, prosecution, completion
or repair of public buildings, public works or buildings or works financed
in whole or in part by loans or grants from the United States, including a
provision that each contractor and subcontractor shall furnish weekly a
statement with respect to the wages paid each employee during the pre-
ceding week. Section 1001 of title 18 shall apply to such statements.
~une 13, 1934, ch. 482, $2,48 S@t. 948; May 24, 1949, ch. 139, $134,
63 Stat. 108; Aug. 28, 1958, Pub. L. 85-800, $12, 72 Stat. 967.)

EXPLANATORYNOTE

Poputar Name. Section 276c derives from k popularly known as the Copeland Act or
section 2 of the Act of June 13, 1934, which the Anti-Kickback Act.

$ 278a. Lease of buildings to tivernmenq maximum rental

On and after June 30, 1932, no appropriation shall be obligated or ex-
pended for the rent of any building or part of a building to be occupied
for Government purposes at a rental in excess of the per annum rate of 15
per centum of the fair market value of the rented premises at date of the
lease under which the premises are to be occupied by the Government nor
for alterations, improvements, and repairs of the rented premises in excess
of 25 per centum of the amount of the rent for the first year of the rental
term, or for the rental term if less than one year: Prmided, That the pro-
visions of this section shall not apply to leases made prior to June 30, 1932,
except when renewals thereof are made after such date, nor to leases of
premises in foreign countries for the foreign services of the United States:
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Prmided, further, That the provisions of this section as applicable to rentals,
shall apply only where the rental to be paid shall exceed $2,000 per annum.
~une 30, 1932, ch. 314, $322, 47 Stat. 412; Mar. 3, 1933, ch. 212, title
II, $15, 47 Stat. 1517.)

$ 278b. Exception of certain vital leases during war or emergency

The provisions of section 278a of this title shall not apply during war or
a national emergency declared by Congress or by the President to such
leases or renewals of existing leases of privately or publicly owned property
as are certified by the Secretary of the Army or the Secretary of the Navy,
or by such person or persons as he may designate, as covering premises for
military, naval, or civilian purposes necessary for the prosecution of the war
or vital in the national emergency.
(Apr. 28, 1942, ch. 249,56 Stat. 247.)

* * * * *

CHAPTER 4—THE PUBLIC PROPERTY

* * * * *

$ 303b. Lease of buildings by Government money consideration

On and after June 30, 1932, except as otherwise specifically provided by
law, the leasing of buildings and properties of the United States shall be
for a money consideration only, and there shall not be included in the lease
any provision for the alteration, repair, or improvement of such buildings
or properties as a part of the consideration for the rental to be paid for
the use and occupation of the same. The moneys derived from such rentals
shall be deposited and covered into the Treasury as miscellaneous receipts.
Uune 30, 1932, ch. 314, $321,47 Stat. 412.)

* * * * *

$ 304a. Disposition of surplus real property assignment to governmental
agenc~ lease; sale

Notwithstanding any other provisions of law, whenever any real property
located outside of the District of Columbia, exclusive of military or naval
reservations, heretofore or hereafter acquired by an Federal agency, by
judicial process or otherwise in the collection of debts, purchase, donation,
condemnation, devise, forfeiture, lease, or in any other manner, is, in whole
or in part, declared to be in excess of its needs by the Federal agency having
control thereof, or by the President on recommendation of the Adminis-
trator of General Services, the Administrator of General Services is au-
thorized (a) to assign or reassign to any Federal agency or agencies space
therein: Provided, That if the Federal agency to which space is assigned does
not desire to occupy the space so assigned to it, the decision of the Ad-
ministrator of General Services shall be subject to review by the President;
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or (b) pending a sale, to lease such real property on such terms and for
such period not in excess of five years as he may deem in the public interest;
or (c) to sell the wme at public sale to the highest responsible bidder upon
such terms and after such public advertisement as he may deem in the
public interest: Provided, Jurther, That if no bids which are satisfactory as
to price and responsibility of bidder are received as a result of such public
advertisement, the Administrator of General Services is authorized to sell
such property by negotiation, upon such terms as may be deemed to be to
the best interest of the Government, but at a price not less than that bid
by the highest responsible bidder.
(Aug. 27, 1935, ch. 744, $1, 49 Stat. 885: July 18, 1940, ch. 635, $$1,
3,54 Stat. 764, 765; June 30, 1949, ch. 288, title I, $ 103(a), 63 Stat. 380.)

$ 304a-1. Expenses of sale; maintenance

There are authorized to be appropriated such amounts as may be nec-
essary to cover the costs incident to the sale or lease of real property, or
demolition of buildings thereon as hereinafter authorized, which have been
or may hereafter be declared surplus to the needs of any Federal agency
in accordance with the provisions of sections 304a to 304e of this title, and
the care, maintenance, and protection thereof, including, but not limited
to pay of employees, travel of Government employees, brokers’ fees not in
excess of rates paid for similar services in the community where the property
is situated, appraisals, photographs, surveys, evidence of title and perfecting
of defective titles, advertising, and telephone and telegraph charges: Pro-
vided, hmwer, That a Federal agency shall remain responsible for the proper
care, maintenance, and protection of the aforesaid property, notwithstand-
ing any declaration that the same is in excess of its needs until such time
as custody is assumed by the Administrator of General Services or other
disposition is made thereof.
(Aug. 27, 1935, ch. 744, $6, as addedJuly 18, 1940, ch. 635, $2, 54 Stat.
764, and amended June 30, 1949, ch. 288, title I, $ 103(a), 63 Stat. 380.)

CHAPTER 5—HOURS OF LABOR AND SAFETY
ON PUBLIC WORKS

SUBCHAPTER II+ONTRACT WORK HOURS
AND SAFETY STANDARDS

~ 327. “Secretary” defined

As used herein, the term “Secretary” means the Secretary of Labor,
United States Department of Labor.
(Pub. L. 87-581, title I, $101, Aug. 13, 1962, 76 S@t. 357.)

EXPLANATORYNOTE

Short Tide. Section 1 of the Act of August vialed that sections 327 to 333 of title 40 may
13, 1962, Public Law 87-581, 76 Stat. 357, be cited as the “Contract Work Hours and
as amended by section 2 of the Aet of August Safety Smndards Act:’
9, 1969, Public Law 91–54, 83 Stit. 98, pro-
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$328. Eight hour day and forty hour week overtime compensation; con-
tractual conditions; liability of employers for violation; witholdlng
funds to satisfy liabilities of employers

(a) Notwithstanding any other provision of law, the wages of every laborer
and mechanic employed by any contractor or subcontractor in his per-
formance of work on any contract of the character specified in section 329
of this title shall be computed on the basis of a standard workweek of forty
hours, and work in excess of such standard workweek shall be permitted
subject to provisions of this section. For each workweek in which any such
laborer or mechanic is so employed such wages shall include compensation,
at a rate not less than one and one-half times the basic rate of pay, for all
hours worked in excess of forty hours in the workweek.

(b) The following provisions shall be a condition of every contract of the
character specified in section 329 of this title and of any obligation of the
United States, any territory, or the District of Columbia in connection
therewith:

(1) No contractor or subcontractor contracting for any part of the con-
tract work which may require or involve the employment of laborers or
mechanics shall require or permit any laborer or mechanic, in any workweek
in which he is employed on such work, to work in excess of forty hours in
such workweek except in accordance with the provisions of this subchapter;
and

(2) In the event of violation of the provisions of paragraph (l), the con-
tractor and any subcontractor responsible therefor shall be liable to such
affected employee for his unpaid wages and shall, in addition, be liable to
the United States (or, in the case of work done under contract for the
District of Columbia or a territory, to such District or to such territory) for
liquidated damages as provided therein. Such liquidated damages shall be
computed, with respect to each individual employed as a laborer or me-
chanic in violation of any provision of this subchapter, in the sum of $10
for each calendar day on which such individual was required or permitted
to work in excess of the standard workweek of forty hours without payment
of the overtime wages required by this subchapter. The governmental
agency for which the contract work is done or by which financial assistance
for the work is provided may withhold, or cause to be withheld, subject to
the provisions of section 330 of this title, from any moneys payable on
account of work performed by a contractor or subcontractor, such sums as
may administratively be determined to be necessary to satisfy any liabilities
of such contractor or subcontractor for unpaid wages and liquidated dam-
ages as herein provided.
(Pub. L. 87-581, title I, $102, Aug. 13, 1962, 76 Stat. 357; Pub. L. 99-
145, title XII, $ 1241(a), Nov. 8, 1985, 99 Stat. 734.)

$329. Contracts subject to this subchapter; workers covered; exceptions

(a) The provisions of this subchapter shall apply, except as otherwise
provided, to any contract which may require or involve the employment of
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laborers or mechanics upon a public work of the United States, of any
territory, or of the District of Columbia, and to any other contract which
may require or involve the employment of laborers or mechanics if such
contract is one (1) to which the United States or any agency or instrumen-
tality thereof, any territory, or the District of Columbia is a party, or (2)
which is made for or on behalf of the United States, any agency or instru-
mentality thereof, any territory, or the District of Columbia, or (3) which
is a contract for work financed in whole or in part by loans or grants from,
or loans insured or guaranteed by, the United States or any agency or
instrumentality thereof under any statute of the United States providing
wage standards for such work: Prmided, That the provisions of section 328
of this title, shall not apply to work where the assistance from the United
States or any agency or instrumentality as set forth above is only in that
nature of a loan guarantee, or insurance. Except as otherwise expressly
provided, the provisions of this subchapter shall apply to all laborers and
mechanics, including watchmen and guards, employed by any contractor
or subcontractor in the performance of any part of the work contemplated
by any such contract, and for purposes of this subchapter, laborers and
mechanics shall include workmen performing services in connection with
dredging or rock excavation in any river or harbor of the United States or
of any territory or of the District of Columbia, but shall not include any
employee employed as a seaman.

(b) This subchapter shall not apply to contracts for transportation by
land, air, or water, or for the transmission of intelligence, or for the purchase
of supplies or materials or articles ordinarily available in the open market.
This subchapter shall not apply with respect to any work required to be
done in accordance with the provisions of the Walsh-Healey Public Con-
tracts Act.
(Pub. L. 87-581, title I, $103, Aug. 13, 1962,76 Stat. 358.)

EXPLANATORYNOTE

Referenm h tie Text. The Walsh-Healey and supphers of government contracts. It is
Public Contracts Act, referred to in subsec- cbssified generally to sections 35–45 of Title
tion (b), also popularly known as the Walsh- 41 of the U.S. Code. Extracts thereof appear
Healey Act, establishes hours and working in this AppendIx.
conditions for employees on manufacturers

~ 330. Report of violations and witiholting of funds for unpaid wages
and liquidated damages

(a) Reports of inspectors; determination of amount of unpaid wages and
liquidated damages; authorization for direct payments by Comptrol-
ler &neral

Any officer or person designated as inspector of the work to be performed
under any contract of the character specified in section 329 of this title, or
to aid in the enforcement or fulfillment thereof shall, upon observation or
investigation, forthwith report to the proper officer of the United States,
of any territory or possession, or of the District of Columbia, all violations
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of the provisions of this subchapter occurring in the performance of such
work, together with the name of each laborer or mechanic who was required
or permitted to work in violation of such provisions and the day or days of
such violation. The amount of unpaid wages and liquidated damages owing
under the provisions of this subchapter shall be administratively determined
and the officer or person whose duty it is to approve the payment of moneys
by the United States, the territory, or the District of Columbia in connection
with the performance of the contract work shall direct the amount of such
liquidated damages to be withheld for the use and benefit of the United
States, said territory, or said District, and shall direct the amount of such
unpaid wages to be withheld for the use and benefit of the laborers and
mechanics who were not compensated as required under the provisions of
this subchapter. The Comptroller General of the United States is authorized
and directed to pay directly to such laborers and mechanics, from the sums
withheld on account of underpayment of wages, the respective amounts
administratively determined to be due, if the funds withheld are adequate,
and, if not, an equitable proportion of such amounts.

m) Rights of action and intervention against contractors and sureties

If the accrued paymens withheld under the terms of the contract, as
aforesaid, are insufficient to reimburse all the laborers and mechanics with
respect to whom there has been a failure to pay the wages required pursuant
to this subchapter, such laborers and mechanics shall, in the case of a de-
partment or agency of the Federal Government, have the rights of action
and/or of intervention against the contractor and his sureties conferred by
law upon persons furnishing labor or materials, and in such proceedings it
shall be no defense that such laborers and mechanics accepted or agreed
to accept less than the required rate of wages or vohmtirily made refunds.

(c) Right of contractors to appe~ limitation% administrative determi-
nation; review by Secretary and issuance of final decision; filing
claim in United States Claims Court

Any contractor or subcontractor aggrieved by the withholding of a sum
as liquidated damages as provided in this subchapter shall have the right,
within sixty days thereafter, to appeal to the head of the agency of the
United States or of the territory for which the contract work is done or by
which financial assistance for the work is provided, or to the Mayor of the
District of Columbia in the case of liqudated damages withheld for the use
and benefit of said District. Such agency head or Mayor, as the case may
be, shall have authority to review the administrative determination of liq-
uidated damages and to issue a final order affirming such determination;
or, if it is found that the sum determined is incorrect or that the contractor
or subcontractor violated the provisions of this subchapter inadvertently
notwithstanding the exercise of due care on his part and that of his agents,
recommendations may be made to the Secretary that an appropriate ad-
justment in liquidated damages be made, or that the contractor or subcon-
tractor be relieved of liability for such liquidated damages. The Secretary
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shall review all pertinent facts in the matter and may conduct such inves-
tigations as he deems necessary, so as to affirm or reject the recommen-
dation. The decision of the Secretary shall be final. In all such cases in
which a contractor or subcontractor may be aggrieved by a final order for
the withholding of liquidated damages as hereinbefore provided, such con-
tractor or subcontractor may, within sixty days after such final order, file
a claim in the United Smtes Claims Court: Protided, hmmer, That final
orders of the agency head, the Mayor of the District of Columbia or the
Secretary, as the case may be, shall be conclusive with respect to findings
of fact if such findings are supported by substantial evidence.

(d) Applicability of other laws

Reorganization Plan Numbered 14 of 1950 (64 Stat. 1267) shall be ap-
plicable with respect to the provisions of this subchapter, and section 276c
of this title shall be applicable with respect to those contractors and sub-
contractors referred to therein who are engaged in the performance of
contracts subject to the provisions of this subchapter.
(Pub. L. 87-581, title I, $104, Aug. 13, 1962, 76 Stat. 358; 1967 Reorg.
Plan No. 3, $401, eff. Nov. 3, 1967, 32 F.R. 11669, 81 Stat. 951; Pub. L.
93-198, title IV, $421, Dec. 24, 1973, 87 Stat. 789; Pub. L. 97-164, title
I, $10, Apr. 2, 1982, 96 Stat. 48.)

EXPLANATORYNOTE

Reference in the Text. Reorganization for work performed by otier Federal agencies
Plan Numbered 14 of 1950, referred to in under various statutes. It does not appear
subsection (b), dlreded that the Secretary of herein.
Labor esbblish and enforce labor smndards

$331. Limitations, variations, tolerances, and exemptions

The Secretary may provide such reasonable limitations and may make
such rules and regulations allowing reasonable variations, tolerances, and
exemptions to and from any or all provisions of this subchapter as he may
find necessary and proper in the public interest to prevent injustice or undue
hardship or to avoid serious impairment of the conduct of Government
business.
(Pub. L. 87-581, title I, ~ 105, Aug. 13, 1962,76 Stat. 359.)

$332. Violations; penalties

Any contractor or subcontractor whose duty it shall be to employ, direct,
or control any laborer or mechanic employed in the performance of any
work contemplated by any contract to which this subchapter applies, who
shall intentionally violate any provision of this subchapter, shall be deemed
guilty of a misdemeanor, and for each and every such offense shall, upon
conviction, be punished by a fine of not to exceed $1,000 or by impris-
onment for not more than six months, or by both such fine and impris-
onment, in the discretion of the court having jurisdiction thereof.
(Pub. L. 87-581, title I, $106, Aug. 13, 1962, 76 Stat. 359.)
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~ 333. Health and safety standards in building trades and construction
industry

(a) Condition of contracts.~procaings for promulgation of m~lation~
hearing, consultation with Advisory Committee

It shall be a condition of each contract which is entered into under leg-
islation subject to ReorWnization Plan Numbered 14 of 1950 (64 Stat.
1267), and is for construction, alteration, and/or repair, including painting
and decorating, that no contractor or subcontractor contracting for any
part of the contract work shall require any laborer or mechanic employed
in the performance of the contract to work in surroundings or under work-
ing conditions which are unsanitary, hamrdous, or dangerous to his health
or safety, as determined under construction safety and health standards
promulgated by the Secretary by regulation based on proceedings pursuant
to section 553 of title 5, provided that such proceedings include a hearing
of the nature authorized by said section. In formulating such standards,
the Secretary shall consult with the Advisory Committee created by sub-
section (e) of this section.

m) Gmpliane with section and regulations: inspections, hearings, orders,
findings of fact, and decisions; application of sections 38 and 39 of
title 41; opportunity for hearin~ consequences of noncompliance;
cancellation of contracts, completion contracts, additional costs, and
withholding of assistance; nonapplication of section 330 of this title

The Secretary is authorized to make such inspections, hold such hearings,
issue such orders, and make such decisions based on finding of fact, as are
deemed necessary to gain compliance with this section and any health and
safety standard promulgated by the Secretary under subsection (a) of this
section, and for such purposes the Secretary and the United States district
courts shall have the authority and jurisdiction provided by sections 38 and
39 of title 41. In the event that the Secretary of Labor determines non-
compliance under the provisions of this section after an opportunity for an
adjudicatory hearing by the Secretary of any condition of a contract of a
type described in clause (1) or (2) of section 329(a) of this title, the gov-
ernmental agency for which the contract work is done shall have the right
to cancel the contract, and to enter into other contracts for the completion
of the contract work, charging any additional cost to the original contractor.
In the event of noncompliance, as determined by the Secretary after an
opportunity for an adjudicatory hearing by the Secretary, of any condition
of a contract of a type described in clause (3) of section 329(a) of this title,
the governmental agency by which financial guarantee, assistance, or in-
surance for the contract work is provided shall have the right to withhold
any such assistance attributable to the performance of the contract. Section
330 of this title shall not apply to the enforcement of this section.

(c) Jurisdiction; cause shown; enforcement of compliance

The United States district courts shall have jurisdiction for cause shown,
in any actions brought by the Secretary, to enforce compliance with the
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construction safety and healti standard promulgated by the Secretary under
subsection (a) of this section.

(d) Finding of ineffective protection against violations; transmission of
names of violators to Comptroller Genera~ contract awards prohl-
bltion; termination of restriction and notification of Comptroller
General and Government agencies; judicial review

(1) If the Secretary determines on the record after an opportunity for
an agency hearing that, by repeated willful or grossly negligent violations
of this subchapter. a contractor or subcontractor has demonstrated that the
provisions of ~ubsections (b) and (c)of this section are not effective to protect
the safety and health of his employees, the Secretary shall make a finding
to that effect and shall, not sooner than thirty days after giving notice of
the findings to all interested persons, transmit the name of such contractor
or subcontractor to the Comptroller General.

(2) The Comptroller General shall distribute each name so transmitted
to him to all agencies of the Government. Unless the Secretarv otherwise
recommends, ~o contract subject to this section shall be awarded to such
contractor or subcontractor or to any person in which such contractor or
subcontractor has a substantial interest until three years have elapsed from
the date the name is transmitted to the Comptroller General. If, before the
end of such three-year period, the Secretary, after affording interested
persons due notice and opportunity for hearing, is satisfied that a contractor
or subcontractor whose name he has transmitted to the Comptroller Gen-
eral will thereafter comply responsibly with the requirements of this section,
shall terminate the application of the preceding sentence to such contractor
or subcontractor (and to any person in which the contractor or subcon-
tractor has a substantial interest); and when the Comptroller General is
informed of the Secretary’s action he shall inform all agencies of the Gov-
ernment thereof.

(3) Any person aggrieved by the Secretary’s action under subsections (b)
or (d) of this section may, within sixty days after receiving notice thereof,
file with the appropriate United States court of appeals a petition for review
of such action. A copy of the petition shall be forthwith transmitted by the
clerk of the court to the Secretary, who shall thereupon file in the court
the record upon which he based his action, as provided in section 2112 of
title 28. The findings of fact by the Secretary, if supported by substantial
evidence, shall be final. The court shall have power to make and enter a
decree enforcing, modifying, and enforcing as so modified, or setting aside
in whole or in part, the order of the Secretary or the appropriate Govern-
ment agency. The judgment of the court shall be subject to review by the
Supreme Court of the United States upon certiorari or certification as pro-
vided in section 1254 of title 28.

(e) Advisory Committee on Construction Safety and Health; establish-
men~ membership appointmen~ representation of interests; advice
in formulation of standards, regulations, and policy matters; ap
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pointment of experts or consultants; compensation, travel expenses,
etc.

(1) The Secretary shall establish in the Department of Labor an Advisory
Committee on Construction Safety and Health (hereinafter referred to as
the “Advisory Committee”) consisting of nine members appointed, without
regard to the civil service laws, by the Secretary. The Secretary shall appoint
one such member as Chairman. Three members of the Advisory Committee
shall be persons representative of contractors to whom this section applies,
three members shall be persons representative of employees primarily in
the building trades and construction industry engaged in carrying out con-
tracts to which this section applies, and three public representatives who
shall be selected on the basis of their professional and technical competence
and experience in the construction health and safety field.

(2) The Advisory Committee shall advise the Secretary in the formulation
of construction safety and health standards and other regulations, and with
respect to policy matters arising in the administration of this section. The
Secretary may appoint such special advisory and technical experts or con-
sultants as may be necessary to carry out the functions of the Advisory
Committee.

(3) Members of the Advisory Committee shall, while serving on the busi-
ness of the Advisory Committee, be entitled to receive compensation at
rates fixed by the Secretary, but not exceeding $100 per day, including
traveltime; and while so serving away from their homes or regular places
of business, they may be allowed travel expenses, including per diem in lieu
of subsistence, as authorized by section 5703 of title 5 for persons in the
Government service employed intermittently.

(f) Safety programs; promotion; prevention of injuries through reports,
data, and consultations with employers

The Secretary shall provide for the establishment and supervision of
programs for the education and training of employers and employees in
the recognition, avoidance, and prevention of unsafe working conditions in
employments covered by this subchapter, and to collect such reports and
data and to consult with and advise employers as to the best means of
preventing injuries.
(Pub. L. 87-581, title I, $107, as added Pub. L. 91-54, $1, Aug. 9, 1969,
83 Stat. 96.)

CHAPTER 6—ACQUISITION OF SITES FOR AND
CONSTRUCTION OF PUBLIC BUILDINGS

* * * * *

$ 345c. Conveyance or transfer of Federal property to States or political
subdivisions

(a) Widening of public highways, streets, or alleys; determination by
executive agency head
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Whenever a State or political subdivision of a State makes application
therefor in connection with an authorized widening of a public highway,
street, or alley, the head of the executive agency having control over the
affected real property of the United States may convey or otherwise trans-
fer, with or without consideration, to such State or political subdivision for
such highway, street, or alley widening purposes, such interest in such real
property as he determines will not be adverse to the interests of the United
States, subject to such terms and conditions as he deems necessary to protect
the interests of the United States.

@) Executive agenq

As used in this section the term “executive agency” means any executive
department or independent establishment in the executive branch of the
Government of the United S@tes, including any wholly owned Government
corporation.

(c) Highway purposes

Nothing in this section shall be deemed to authorize the conveyance or
other transference of any interest in real property which can be transferred
to a State or political subdivision of a State for highway purposes under
title 23.
(Aug. 26, 1935, ch. 684, $2, as added July 7, 1960, Pub. L. 86-608, 74
Stat. 363.)

EXPLANATORYNOTE

Lmited Repeal. Section 706(a) of the Fed- suance of rights-of-way over, upon, under,
eral hnd Policy and Management Act of Oc- and through the pubfic lands and lands in the
tober 21, 1976 (90 Stat. 2793) repealed 40 National Forest System. The 1976 Act ap-
U.S.C. $ 345c insofar as it applies to the is pears in Volume IV in chronological order.

* * * * *

CHAPTER 12—CONSTRUCTION, ALTERATION,
AND ACQUISITION OF PUBLIC BUILDINGS

~ 601. Prohibition on construction of buildings except by Administrator
of General Services

No public building shall be constructed except by the Administrator, who
shall construct such public building in accordance with this chapter.
(Pub. L. 86-249, $2, Sept. 9, 1959, 73 Stat. 479.)

* * * * *

~ 612. Definitions

As used in this chapter—
(1) The term “public building” means any building, whether for single

or multitenant occupancy, its grounds, approaches, and appurtenances,
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which is generally suitable for office or storage space or both for the use
of one or more Federal agencies or mixed ownership corporations, and
shall include: (i) Federal office buildings,

* * * * *

and (x) similar Federal facilities, and (xi) any other buildings or construction
projects the inclusion of which the President may deem, from time to time
hereafter, to be justified in the public interest; but shall not include any
such buildings and construction projects: (A) on the public domain (in-
cluding that reserved for national forests and other purposes),

* * * * *

(D) on lands used in connection with Federal programs for agricultural,
recreational, and conservation purposes, including research in connection
therewith, (E) on or used in connection with river, harbor, flood control,
reclamation or power projects, or for chemical manufacturing or devel-
opment projects, or for nuclear production, research, or development proj-
ects,

* * * * *

(2) The term “Administrator” means the Administrator of General Ser-
vices.

(3) The term “Federal agency” means any executive agency or any es-
tablishment in the legislative or judicial branch of the Government

* * * * *

(6) The terms “construct” and “alter” include preliminary planning,
engineering, architectural, legal, fiscal, and economic investigations and
studies, surveys, designs, plans, working drawings, specifications, proce-
dures, and other similar actions necessary for the construction or alteration,
as the case may be, of a public building.

* * * * *

(Pub. L. 86-249, $13, Sept. 9, 1959, 73 Stat. 482; Pub. L. 90-448, title
VIII, $ 807(fl, Aug. 1, 1968, 82 Stat. 544.)
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CHAPTER 1—GENERAL PROVISIONS

$5. Advertisements for propsals for purchases and contracts for sup-
plies or services for Government departmen~, application to Gov-
ernment sales and contracts to sell and to Government corporations.

Unless otherwise provided in the appropriation concerned or other law,
purchases and contracts for supplies or services for the Government may
be made or entered into only after advertising a sufficient time previously
for proposals, except (1) when the amount involved in any one case does
not exceed $25,000, (2) when the public exigencies require the immediate
delivery of the articles or performance of the service, (3) when only one
source of supply is available and the Government purchasing or contracting
officer shall so certify, or (4) when the services are required to be performed
by the contractor in person and are (A) of a technical and professional
nature or (B) under Government supervision and paid for on a time basis.
Except (1) as authorized by section 1638 of Appendix to title 50, (2) when ,
otherwise authorized by law, or (3) when the reasonable value involved in
any one case does not exceed $500, sales and contracts of sale by the Gov-
ernment shall be governed by the requirements of this section for adver-
tising.

In the case of wholly owned Government corporations, this section shall
apply to their administrative transactions only.
(R.S. $ 3709; Aug. 2,1946, ch. 744, $ 9(a), (c),60 Stat. 809;June 30,1949,
ch. 288, title VI, $ 602(~, formerly title V, $ 502(e), 63 Stat. 400, re-
numbered Sept. 5, 1950, ch. 849, $$ 6(a), (b), 8(c), 64 Stat. 583, and
amended Aug. 28, 1958, Pub. L. 85-800, $7, 72 Sat. 967; July 25, 1974,
Pub. L. 93-356, $1, 88 Stat. 390; Dec. 1, 1983, Pub. L. 98-191, $ 9(b), 97
Stat. 1332.)

EXPLANATORYNOTE

Wference k the T=t. Section 1638of Ap was repealed, it was replaced by similar pro-
pendlx to title 50, referred to in the text, dealt visions at 40 U.S.C. $484, which appears in
with disposals of excess property. Although it Volume 11 at page 958.

* * * * *

$8. Opening bids

Whenever proposals for supplies have been solicited, the parties respond-
ing to such solicitation shall be duly notified of the time and place of opening
the bids, and be permitted to be present either in person or by attorney,
and a record of each bid shall then and there be made.
(R.S. $ 3710.)
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$ 10a. American materials required for public use

Notwithstanding any other provision of law, and unless the head of the
department or independent establishment concerned shall determine it to
be inconsistent with the public interest, or the cost to be unreasonable, only
such unmanufactured articles, materials, and supplies as have been mined
or produced in the United Stites, and only such manufactured articles,
materials, and supplies as have been manufactured in the United States
substantially all from articles, materials, or supplies mined, produced, or
manufactured, as the case may be, in the United States, shall be acquired
for public use. This section shall not apply with respect to articles, materials,
or supplies for use outside the United States, or if articles, materials, or
supplies of the class or kind to be used or the articles, materials, or supplies
from which they are manufactured are not mined, produced, or manufac-
tured, from which they are manufactured, as the case may be, in the United
States in sufficient and reasonably available commercial quantities and of a
satisfactory quality.
(Mar. 3, 1933, ch. 212, title II, $2, 47 Stat. 1502.)

EXPLANATORYNOTE

Popular Name. Sections 1 to 3 of the Act 10c of title 41, are popuhrly hewn as the
of March 3, 1933, ch. 212, title 111, 47 Sat. Buy American Act.
1520, which are classified to sections 10a to

$ 10b. Contracts for public work% specification for use of American ma-
terials; blactiisting contractors violating r~uirements

(a) Every contract for the construction, alteration, or repair of any public
building or public work in the United States growing out of an appropri-
ation heretofore made or hereafter to be made shall contain a provision
that in the performance of the work the contractor, subcontractors, material
men, or suppliers, shall use only such unmanufactured articles, materials,
and supplies as have been mined or produced in the United States, and
only such manufactured articles, materials, and supplies as have been man-
ufactured in the United States substantially all from articles, materials, or
supplies mined, produced, or manufactured, as the case may be, in the
United States except as provided in section 10a of this title: Prmided, hmwer,
That if the head of the department or independent establishment making
the contract shall find that in respect to some particular articles, materials,
or supplies it is impracticable to make such requirement or that it would
unreasonably increase the cost, an exception shall be noted in the speci-
fications as to that particular article, material, or supply, and a public record
made of the findings which justified the exception.

(b) If the head of a department, bureau, agency, or independent estab~
lishment which has made any contract containing the provision required
by subsection (a) of this section finds that in the performance of such con-
tract there has been a failure to comply with such provisions, he shall make
public his findings, including therein the name of the contractor obligated
under such contract, and no other contract for the construction, alteration,
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or repair of any public building or public work in the United States or
elsewhere shall be awarded to such contractor, subcontractors, material
men, or suppliers with which such contractor is associated or affiliated,
within a period of three years after such findings is made public.
(Mar. 3, 1933, ch. 212, title III, $3,47 Stat. 1520.)

$ 10c. Definition of terms used in sections 10a and 10b

When used in sections 10a to 10c of this title—
(a) The term “United Smtes”, when used in a geographical sense, includes

the United States and any place subject to the jurisdiction thereofi
(b) The terms “public use”, “public buildlng”, and “public work” shall

mean use by, public building of, and public work of, the United States, the
District of Columbia, Puerto Rico, American Samoa, the Canal Zone, and
the Virgin Islands.
(Mar. 3, 1933, ch. 212, title III, $1, 47 Stat. 1520; Proc. No. 2695, eff.
July 4, 1946, 11 F.R. 7515, 60 Stat. 1352; June 25, 1959, Pub. L. 86-70,
$43,73 Stat. 151; July 12, 1960, Pub. L. 86-624, $28,74 Stat. 419.)

$ 10d. Clarification of Con~essional intent regarding sections 10a and
10b(a)

In order to clarify the original intent of Congress, hereafter, section 10a
of this title and that part of section 10(a) of this title preceding the words
“Prmided, howmer,” shall be regarded as requiring the purchase, for public
use within the United States, of articles, materials, or supplies manufactured
in the United States in sufficient and reasonably available commercial quan-
tities and of a satisfactory quality, unless the head of the department or
independent establishment concerned shall determine their purchase to be
inconsistent with the public interest or their cost to be unreasonable.
(Oct. 29, 1949, ch. 787, title VI, $633,63 Stat. 1024.)

$11. No contracts or purchases unless authorized or under adequate
appropriation, report to the Congress

(a) No contractor purchase on behalf of the United States shall be made,
unless the same is authorized. by law or is under an appropriation adequate
to its fulfillment, except

* * * * *

(R.S. $ 3732; June 12, 1960, ch. 3078, 34 Stat. 255; Oct. 15, 1966, Pub.
L. 80-687, title VI, $ 612(e), 80 Stat. 993; Oct. 30, 1984, Pub. L. 98-557,
$ 17(e), 98 Stat. 2868.)

* * * * *

$12. No contract to exceed appropriation

No contract shall be entered into for the erection, repair, or furnishing
of any public building, or for any public improvement which shall bind the
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Government to pay a larger sum of money than the amount in the Treasury
appropriated for the specific purpose.
(R.S. $ 3733.)

# 13. Contracts limited to one year

Except as otherwise provided, it shall not be lawful for any of the executive
departments to make contracts for stationery or other supplies for a longer
term than one year from the time the contract is made.
(R,S. $ 3735.)

~ 14. Restriction on purchase of land

No land shall be purchased on account of the United States, except under
a law authorizing such purchase.
(R.S. $ 3736.)

* * * * *

$20. Deposit of contracts

All contracts to be made, by virtue of any law, and requiring the advance
of money, or in any manner connected with the settlement of public ac-
counts, shall be deposited promptly in the General Accounting Office: Pro-
vided, That this section shall not apply to the existing laws in regard to the
contingent funds of Congress.
(R.S. $ 3743; Feb. 27, 1877, ch. 69, $1, 19 Stat. 249; July 31, 1894, ch.
174, $18, 28 Stat. 210; June 10, 1921, ch. 18, $$304, 310, 42 Stat. 24,
25.)

* * * * *

~ 20b. Exemption from deposit of leases, contracts, etc., concerning use
of lands or waters under jurisdiction of Department of the Interior

Leases, permits, licenses, contracts, agreements, and other instruments
providing for payments to the United States on account of the use of lands
or waters under the jurisdiction of the Department of the Interior, or on
account of the sale of products of such lands or waters, or on account of
other transactions incident to the administration of such lands or waters,
including contributions by cooperators, but excluding sales of used equip-
ment, shall be exempt from the provisions of section 20 of this title, when
the lease or other instruments do not require payment to the Government
in excess of$300 in any one fiscal year: Prmided, howmer, That the Secretary
of the Interior may prescribe from time to time regulations requiring that
originals or copies of any class or group of documents within the foregoing
exemption, in the circumstances and upon the conditions designated by him
in such regulations, shall be deposited in the General Accounting Office
for audit purposes.
(Nov. 28, 1943, ch. 328, 57 Stat. 592.)
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~ 22. Interest of Member of Congress

In every contract or agreement to be made or entered into, or accepted
by or on behalf of the United States, there shall be inserted an express
condition that no Member of or Delegate to Congress shall be admitted to
any share or part of such contract or agreement, or to any benefit to arise
thereupon. Nor shall the provisions of this section apply to any contracts
or agreements heretofore or hereafter entered into under the Agricultural
Adjustment Act [7 U.S.C. 601 et seq.], the Federal Farm Loan Act, the
Emergency Farm Mortgage Act of 1933, the Federal Farm Mortgage Cor-
poration Act, the Farm Credit Act of 1933, and the Home Owners’ Loan
Act of 1933 [12 U.S.C. 1461 et seq.], and shall not apply to contracts or
agreements of a kind which the Secretary of Agriculture my enter into
with farmers: Prwtied, That such exemption shall be made a matter of
public record.
(R.S. $ 3741; Feb. 27, 1877, ch. 69, $1, 19 Stat. 249; Jan. 25, 1934, ch.
5,48 Stat. 337; June 27, 1934, ch. 847, title V, $510,48 Stat. 1264; Aug.
26, 1937, ch. 821, 50 Stat. 838.)

~ 23. Orders or contra~ for material placed with tivernment-wned
estabtishents deemed obligations

All orders or contracts for work or material or for the manufacture of
material pertaining to approved projects heretofore or hereafter placed
with Government-owned establishments shall be considered as obligations
in the same manner as provided for similar orders or contracts placed with
commercial manufacturers or private contractors, and the appropriations
shall remain available for the payment of the obligations so created as in
the case of contracts or orders with commercial manufacturers or private
contractors.
Uune 5, 1920, ch. 240,41 Stat. 975; July 1, 1922, ch. 259, 42 Stat. 812;
June 2, 1937, ch. 293,50 Stit. 245.)

* * * * *

~ 35. @ntracts for materials, etc., ex-lng $10,00~ representations and
stipulations

In any contract made and entered into by any executive department,
independent establishment, or other agency or instrumentality of the
United States, or by the District of Columbia, or by any corporation all the
stock of which is beneficially owned by the United Smtes (all the foregoing
being hereinafter designated as agencies of the United States), for the man-
ufacture or furnishing of materials, supplies, articles, and equipment in any
amount exceeding $10,000, there shall be included the following repre-
sentations and stipulations:

(a) That the contractor is the manufacturer of or a regular dealer in the
materials, supplies, articles, or equipment to be manufactured or used in
the performance of the contract;
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(b) That all persons employed by the contractor in the manufacture or
furnishing of the materials, supplies, articles, or equipment used in the
performance of the contract will be paid, without subsequent deduction or
rebate on any account, not less than the minimum wages as determined by
the Secretary of Labor to be the prevailing minimum wages for persons
employed on similar work or in the particular or similar industries or groups
of industries currently operating in the locality in which the materials, sup-
plies, articles, or equipment are to be manufactured or furnished under
said contract;

(c) That no person employed by the contractor in the manufacture or
furnishing of the materials, supplies, articles, or equipment used in the
performance of the contract shall be permitted to work in excess of forty
hours in any one week: Provided, That the provisions of this subsection shall
not apply to any employer who shall have entered into an agreement with
his employees pursuant to the provisions of paragraphs (1) or (2) of sub-
section (b) of section 207 of title 29;

(d) That no male person under sixteen years of age and no female person
under eighteen years of age and no convict labor will be employed by the
contractor in the manufacture or production or furnishing of any of the
materials, supplies, articles, or equipment included in such contract, except
that this section, or any other law or Executive order containing similar
prohibitions against purchase of goods by the Federal Government, shall
not apply to convict labor which satisfies the conditions of section 1761(c)
of title 18; and

(e) That no part of such contract will be performed nor will any of the
materials, supplies, articles, or equipment to be manufactured or furnished
under said contract be manufactured or fabricated in any plants, factories,
buildings, or surroundings or under working conditions which are unsan-
itary or hazardous or dangerous to the health and safety of employees
engaged in the performance of said contract. Compliance with the safety,
sanitary, and factory inspection laws of the State in which the work or part
thereof is to be performed shall be prima-facie evidence of compliance with
this subsection.
Uune 30, 1936, ch. 881, $1, 49 Stat. 2036; May 13, 1942, ch. 306, 56
Smt. 277; Pub. L. 90-351, title I, $ 819(b), formerly ~ 827(b), as added
Dec. 27, 1979, Pub. L. 96-157, $2, 93 Stat. 1215, and renumbered Oct.
12, 1984, Pub. L. 98-473, title II, $ 609 B(f), 98 Stat, 2093; Nov. 8, 1985,
Pub. L. 99-145, title XII, $ 1241(b)j 99 Stat. 734.)

EXPLANATORYNOTE

Popdar Name. Sections 35 to 45 of title Act.
41 are popularly known as the Walsh-Healey

$36. Liability for contract breach cancellatio~ completion by Govern-
ment agency, employee’s wages

Any breach or violation of any of the representations and stipulations in
any contract for the purposes set forth in section 35 of this title shall render
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the party responsible therefor liable to the United States of America for
liquidated damages, in addition to damages for any other breach of such
contract, the sum of $10 per day for each male person under sixteen years
of age or each female person under eighteen years of age, or each convict
laborer knowingly employed in the performance of such contract, and a
sum equal to the amount of any deductions, rebates, refunds, or under-
payment of wages due to any employee engaged in the performance of such
contract; and, in addition, the agency of the United States entering into
such contract sbll have the right to cancel same and to make open-market
purchases or enter into other contracts for the completion of the original
contract, charging any additional cost to the original contractor. Any sums
of money due to the United States of America by reason of any violation
of any of the representations and stipulations of &id contract set forth in
section 35 of this title may be withheld from any amounts due on any such
contracts or may be recovered in suits brought in the name of the United
States of America by the Attorney General thereof. All sums withheld or
recovered as deductions, rebates, refunds, or underpayment of wages shall
be held in a special deposit account and shall be paid, on order of the
Secretary of Labor, directly to the employees who have been paid less than
minimum rates of pay as set forth in such contracts and on whose account
such sums were withheld or recovered: Prwided, That no claims by em-
ployees for such payments shall be entertained unless made within one year
from the date of actual notice to the contractor of the withholding or
recovery of such sums by the United States of America.

Oune 30, 1936, ch. 881, $2,49 Stat. 2037.)

$37. Distribution of list of prsons breaching contracq future contracts
prohibited

The Comptroller General is authorized and directed to distribute a list
to all agencies of the United States containing the names of persons or firms
found by the Secretary of Labor to have breached any of the agreements
or representations required by sections 35 to 45 of this title. Unless the
Secretary of Labor otherwise recommends no contracts shall be awarded
to such persons or firms or to any firm, corporation, partnership, or as-
sociation in which such persons or firms have a controlling interest until
three years have elapsed from the date the Secretary of Labor determines
such breach to have occurred.
Uune 30, 1936, ch. 881, $3,49 Stat. 2037.)

$38. Administration of Wdsh-Hedey provisions; officers and employ-
e~ appointment investigations; rules and regulations

The Secretary of Labor is authorized and directed to administer the
provisions of sections 35 to 45 of this title and to utilize such Federal officers
and employees and, with the consent of the State, such State and local
officers and employees as he may find necessary to assist in the adminis-
tration of said sections and to prescribe rules and regulations with respect
thereto. The Secretary shall appoint, subject to chapter 51 and subchapter
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III of chapter 53 of title 5, an administrative officer, and such attorneys
and experts, and other employees with regard to existing laws applicable
to the employment and compensation of officers and employees of the
United States, as he may from time to time find necessary for the admin-
istration of sections 35 to 45 of this title. The Secretary of Labor or his
authorized representatives shall have power to make investigations and find-
ings as provided in sections 35 to 45 of this title, and prosecute any inquiry
necessary to his functions in any part of the United States. The Secretary
of Labor shall have authority from time to time to make, amend, and rescind
such rules and regulations as may be necessary to carry out the provisions
of sections 35 to 45 of this title.
~une 30, 1936, ch. 881, $4, 49 Stat. 2038; Oct. 28, 1949, ch. 782, title
XI, $ 1106(a),63 Stat. 972.)

* * * * *

$40. Exceptions from Walsh-Healey provisions; modification of con-
tracts; variations; overtime; suspension of representations and stip-
tiations

Upon a written finding by the head of the contracting agency or de-
partment that the inclusion in the proposal or contract of the representa-
tions or stipulations set forth in section 35 of this title will seriously impair
the conduct of bvernment business, the Secretary of Labor shall make
exceptions in specific cases or otherwise when justice or public interest will
be served thereby. Upon the joint recommendation of the contracting
agency and the contractor, the Secretary of Labor may modify the terms
of an existing contract respecting minimum rates of pay and maximum
hours of labor as he may find necessary and proper in the public interest
or to prevent injustice and undue hardship. The Secretary of Labor may
provide reasonable limitations and may make rules and regulations allowing
reasonable variations, tolerances, and exemptions to and from any or all
provisions of sections 35 to 45 of this title respecting minimum rates of pay
and maximum hours of labor or the extent of the application of said sections
to contractors, as hereinbefore described. Whenever the Secretary of Labor
shall permit an increase in the maximum hours of labor stipulated in the
contract, he shall set a rate of pay for any overtime, which rate shall be not
less than one and one-half times the basic hourly rate received by any
employee affected: Prmided, That whenever in his judgment such course is
in the public interest, the President is authorized to suspend any or all of
the representations and stipulations contained in section 35 of this title.
~une 30, 1936, ch. 881, $6, 49 Stat. 2038; June 28, 1940, ch. 440, title
I, $13, 54 Stat. 681.)

$41. “Person” defined in Walsh-Healey provisions

Whenever used in sections 35 to 45 of this title, the word “person”
includes one or more individuals, partnerships, associates, corporations,
legal representatives, trustees, trustees in cases under title 11, or receivers.
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Uune 30, 1936, ch. 881,$7,49 Stat. 2039; Nov. 6, 1978, Pub. L. 95-598,
title III, $326, 92 Stat. 2679.)

$42. Eff-t of Walsh-Hedey provisions on other laws

The provisions of sections 35 to 45 of this title shall not be construed to
modify or amend Title 111of the act entitled’ ‘An Act making appropriations
for the Treasury and Post Office Departments for the fiscal year ending
June 30, 1934, and for other purposes”, approved May 3, 1933 (commonly
known as the Buy American Act), nor shall the provisions of sections 35 to
45 of this title be construed to modify or amend the Act entitled “An Act
relating to the rate of wages for laborers and mechanics employed on public
buildlngs of the United S@tes and the District of Columbia by contractors
and subcontractors, and for other purposes”, approved March 3, 1931
(commonly known as the Bacon-Davis Act), as amended from time to time
[40 U.S.C. 276a et seq.], nor the labor provisions of Title II of the National
Industrial Recovery Act, approvedJune 16, 1933, as extended, or of section
7 of the Emergency Relief Appropriation Act, approved April 8, 1935; nor
shall the provisions of sections 35 to 45 of this title be construed to modify
or amend chapter 307 and section 4162 of title 18.
Uune 30, 1936, ch. 881, $8,49 Stat. 2039.)

$43. Walsh-Healey provisions not appli=ble to certain contracts

Sections 35 to 45 of this title shall not apply to purchases of such materials,
supplies, articles, or equipment as may usually be bought in the open market;
nor shall they apply to perishables, including dairy, livestock and nursery
products, or to agricultural or farm products processed for first sale by the
original producers; nor to any contracts made by the Secretary of Agri-
culture for the purchase of agricultural commodities or the products
thereof. Nothing in said sections shall be construed to apply to carriage or
freight or personnel by vessel, airplane, bus, truck, express, or railway line
where published tariff rates are in effect or to common carriers subject to
the Communications Act of 1934 [47 U.S.C. 151 et seq.],
Uune 30, 1936, ch. 881, $9,49 Stat. 2039.)

# 43a. Administrative procdure provisions

(a) Applicabtiity

Notwithstanding any provision of section 553 of title 5, subchapter II of
chapter 5, and chapter 7, of title 5 shall be applicable in the administration
of sections 35 to 39 and 41 to 43 of this title.

~) Wage determination; administrative review

All wage determinations under section 35(b) of this title shall be made
on the record after opportunity for a hearing. Review of any such wage
determination, or of the applicaiblity of any such wage determination, may
be had within ninety days titer such determination is made in the manner
provided in chapter 7 of title 5 by any person adversely affected or aggrieved
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thereby, who shall be deemed to include any manufacturer of, or regular
dealer in, materials, supplies, articles or equipment purchased or to be
purchased by the Government from any source, who is in any industry to
which such wage determination is applicable .-

(c) Judicial review

Notwithstanding the inclusion of any stipulations required by any pro-
vision of sections 35 to 45 of this title in any contract subject to said sections,
any interested person shall have the right of judicial review of any legal
question which might otherwise be raised, including, but not limited to,
wage determinations and the interpretation of the terms “locality”, ‘ ‘reg-
ular dealer”, “manufacturer”, and “open market”.
Uune 30, 1936, ch. 881, $10, as added June 30, 1952, ch. 530, title III,
$301,66 Stat. 308.)

~ 44. Separability of Walsh-Healey provisions

If any provision of sections 35 to 45 of this title, or the application thereof
to any persons or circumstances, is held invalid, the remainder of said sec-
tions, and the application of such provisions to other persons or circum-
stances, shall not be affected thereby.
~une 30, 1936, ch. 881, $11, formerly $10, 49 Stat. 2039, renumbered
June 30, 1952, ch. 530, title III, $301,66 Stat. 308.)

$45. Effective date of Wdsh-Healey provision% exception as to repr~
sensations with respect to minimm wages

Sections 35 to 45 of this title shall apply to all contracts entered into
pursuant to invitations for bids issued on or after ninety days from June
30, 1936: Prtided, howmer, That the provisions requiring the inclusion of
representations with respect to minimum wages shall apply only to purchases
or contracts relating to such industries as have been the subject matter of
a determination by the Secretary of Labor.
~une 30, 1936, ch. 881, $12, formerly $11, 49 Stat. 2039, renumbered
June 30, 1952, ch. 530, title III, $301, 66 Stat. 308.)

* * * * *

$51. Fees or kick-backs by subcontractors on negotiated contracts; r-
covery by United States; conclusive presumptions; withholding of
payments

The payment of any fee, commission, or compensation of any kind or
the granting of any gift or gratuity of any kind, either directly or indirectly,
by or on behalf of a subcontractor, as defined in section 52 of this title, (1)
to any officer, partner, employee, or agent of a prime contractor holding
a negotiated contract entered into by any department, agency, or estab-
lishment of the United States for the furnishing of supplies, materials, equip-
ment or services of any kind whatsoever; or to any such prime contractor
or (2) to any officer, partner, employee, or agent of a higher tier subcon-
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tractor holding a subcontract under the prime contract, or to any such
subcontractor either as an inducement for the award of a subcontract or
order from the prime contractor or any subcontractor, or as an acknowl-
edgment of a subcontract or order previously awarded, is prohibited. The
amount of any such fee, commission, or compensation or the cost or expense
of any such gratuity or gift, whether heretofore or hereafter paid or in-
curred by the subcontractor, shall not be charged, either directly or indi-
rectly, as a part of the contract price charged by the subcontractor to the
prime contractor or higher tier subcontractor. The amount of any such
fee, cost, or expense shall be recoverable on behalf of the United States
from the subcontractor or the recipient thereof by setoff of moneys other-
wise going to the subcontractor either directly by the United States, or by
a prime contractor under any contract or by an action in an appropriate
court of the United States. Upon a showing that a subcontractor paid fees,
commissions, or compensation or granted gifts or gratuities to an officer,
partner, employee, or agent of a prime contractor or of another higher tier
subcontractor, in connection with the award of a subcontract or order there-
under, it shall be conclusively presumed that the cost of such expense was
included in the price of the subcontract or order and ultimately borne by
the United States. Upon the direction of the contracting department or
agency or of the General Accounting Office, the prime contractor shall
withhold from sums otherwise due a subcontractor any amount reported
to have been found to have been paid by a subcontractor as a fee, com-
mission, or compensation or as a gift or gratuity to an officer, partner,
employee, or agent of the prime contractor or another higher tier subcon-
tractor.
(Mar. 8, 1946, ch. 80, $1,60 Stat. 37; Sept. 2, 1960, Pub. L. 86-695,74
Stat. 740.)

$52. Definitions

For the purpose of sections51 to 54 of this title, the term “subcontractor”
is defined as any person, including a corporation, partnership, or business
association of any kind, who holds an agreement or purchase order to
perform all or any part of the work or to make or to furnish any article or
service required for the performance of a negotiated contract or of a sub-
contract entered into thereunder; the term “person” shall include any sub-
contractor, corporation, association, trust, joint-stock company,
partnership, or individual; and the term “negotiated contract” means made
without formal advertising.
(Mar. 8, 1946, ch. 80,$2,60 Stat. 38; Sept. 2, 1960, Pub. L. 86-695,74
Stat. 740.)

$53. Power of General Accounting Office as to fees and kick-backs

For the purpose of ascertaining whether such fees, commissions, com-
pensation, gifts, or gratuities have been paid or granted by a subcontractor,
the General Accouting Office shall have the power to inspect the plants
and to audit the books and records of any prime contractor or subcontractor
engaged in the performance of a negotiated contract.
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(Mar. 8, 1946, ch. 80, $3,60 Stat. 38; Sept. 2, 1960, Pub. L. 86-695, 74
Stat. 741.)

$54. Penalties as to fees and kick-backs

Any person who shall knowingly, directly or indirectly, make or receive
any such prohibited payment shall be fined not more than $10,000 or be
imprisoned for not more than two years, or both.
(Mar. 8, 1946, ch. 80, $4,60 Stat. 38; Sept. 2, 1960, Pub. L. 86-695,74
Stat. 741.)

* * * * *

CHAPTER 4—PROCUREMENT PROCEDURES

SUBCHAPTER IV—PROCUREMENT
PROVISIONS

~ 251. Declaration of purpose of this subchapter

The purpose of this subchapter is to facilitate the procurement of prop-
erty and services.
~une 30, 1949, ch. 288, title III, $301, 63 Stat. 393; July 12, 1952, ch.
703, $ l(m), 66 Stat. 594.)

$252. Purchases and contracts for property

(a) Applicability of subchapter; delegation of authority

Executive agencies shall make purchases and contracts for property and
services in accordance with the provisions of this subchapter and imple-
menting regulations of the Administrator; but this subchapter does not
apply—

(1) to the Department of Defense, the Coast Guard, and the National
Aeronautics and Space Administration; or

(2) when this subchapter is made inapplicable pursuant to section 474
of title 40 or any other law, but when this subchapter is made inapplicable
by any such provision of law, sections 5 and 8 of this title shall be applicable
in the absence of authority conferred by statute to procure without ad-
vertising or without regard to said section 5 of this title.

~) Small business concerns; share of business

It is the declared policy of the Congress that a fair proportion of the
total purchases and contracts for property and services for the Government
shall be placed with small business concerns.

(c) Autho&ation of erection, repair, or furnishing of public bufldings
or improvements; contracts for construction or repair of buildings,
roads, sidewalks, sewers, mains, etc.; Federal Highway Lands Pro-
gram

(1) This subchapter does not (A) authorize the erection, repair, or fur-
nishing of any public building or public improvement, but such authori-
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zation shall be required in the same manner as heretofore, or (B) permit
any contract for the construction or repair of buildings, roads, sidewalks,
sewers, mains, or similar items using procedures other than sealed-bid pro-
cedures under section 253(a)(2)(A) of this title, if the conditions set forth
in section 253(a)(2)(A) of this title apply or the contract is to be performed
outside the United States.

(2) Section 253(a)(2)(A) of this title does not require the use of sealed-
bid procedures in cases in which section 204(e) of title 23 applies.
~une 30, 1949, ch. 288, title III, $302, 63 Stat. 393; July 12, 1952, ch.
703, $ l(m), 66 Stat. 594; Aug. 28, 1958, Pub. L. 85-800, $$1-3, 72 Stat.
966; Nov. 8, 1965, Pub. L. 89-343, $$1, 2, 79 Stat. 1303; Nov. 8, 1965,
Pub. L. 89-348, ~ 1(2), 79 Stit. 1310; Mar. 16, 1968, Pub. L. 90-268, $4,
82 Stat. 50; July 25, 1974, Pub. L. 93-356, $3,88 Stat. 390; Dec. 1, 1983,
Pub. L. 98-191, $ 9(a)(l), 97 Stat. 1331; July 18, 1984, Pub. L. 98-369, div.
B, title VII, $ 2714(a)(l), 98 Stat. 1184.)

EXPLANATORYNOTE

Cross Reference: Bonneville Power The reference to “this Act” is to the Federal
Adminis&ation. Section 474 of title 40, re- Property and Administrative Services Act of
ferred to in subsection (a)(2), provides in part: 1949, ch. 288, 63 Stat. 377, approved June
“Nothing in this Act shall impair or affect any 30, 1949. Extracts from that act deafing with
authority of— procurement, as amended, appear through-

***** out chapter 4 of title 41 herein, extracts deal-
ing with property utilimtion and disposal

(20) the Secretary of the Interior with r~
app~r i! volume II at page 956. The Bonne.

spect to procurement for program o~rations
vdle ProJect Act of 1937 appears in Volume
I at page 568.

under the Bonneville Project Act of 1937 (50
Stat. 731), as amended;”

~ 253. Competition requirements

(a) Procurement through full and open competition; competitive prwe
dures

(1) Except as provided in subsections (b), (c), and (g) of this section and
except in the case of procurement procedures otherwise expressly author-
ized by statute, an executive agency in conducting a procurement for prop
erty for services—

(A) shall obtain full and open competition through the use of com-
petitive procedures in accordance with the requirements of this title and
the modifications to regulations promulgated pursuant to section 2752
of the Competition in Contracting Act of 1984 [41 U.S.C. 403 note]; and

(B) shall use the competitive procedure or combination of competitive
procedures that is best suited under the circumstances of the procure-
ment.
(2) In determining the competitive procedures appropriate under the

circumstance, an executive agency—
(A) shall solicit sealed bids if—

(i) time permits the solicitation, submission, and evaluation of sealed
bids;
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(ii) the award will be made on the basis of price and other price-
related factors;

(iii) it is not necessary to conduct discussions with the responding
sources abut their bids; and

(iv) there is a reasonable expectation of receiving more than one
sealed bid; and
(B) shall request competitive proposals if sealed bids are not appropriate

under clause (A),

(b) Exclusion of particular source; restriction of solicitation to small
busines concerns

(1) An executive agency may provide for the procurement of property
or services covered by this section using competitive procedures but ex-
cluding a particular source in order to establish or maintain any alternative
source or sources of supply for that property or service if the agency head
determines that to do so—

(A) would increase or maintain competition and would likely result in
reduced overall costs for such procurement, or for any anticipated pro-
curement, of such property or services;

(B) would be in the interest of national defense in having a facility (or
a producer, manufacturer, or other supplier) available for furnishing the
property or service in case of a national emergency or industrial mobi-
lization; or

(C) would be in the interest of national defense in establishing or main-
taining an essential engineering, research, or development capability to
be provided by an educational or other nonprofit institution or a federally
funded research and development center.
(2) An executive agency may provide for the procurement of property

or services covered by this section using competitive procedures, but ex-
cluding other than small business concerns in furtherance of sections 638
and 644 of title 15;

(3) A contract awarded pursuant to the competitive procedures referred
to in paragraphs (1) and (2) shall not be subject to the justification and
approval required by subsection (O(1) of this section.

(c) Use of noncompetitive procdures

An executive agency may use procedures other than competitive pro-
cedures only when—

(1) the property or services needed by the executive agency are available
from only one responsible source and no other type of property or ser-
vices will satisfy the needs of the executive agency;

(2) the executive agency’s need for the property or services is of such
an unusual and compelling urgency that the Government would be se-
riously injured unless the executive agency is permitted to limit the num-
ber of sources from which it solicits bids or proposals;

(3) it is necessary to award the contract to a particular source or sources
in order (A) to maintain a facility, producer, manufacturer, or other
supplier available for furnishing property or services in case of a national
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emergency or to achieve industrial mobilization, or (B) to establish or
maintain an essential engineering, research, or development capability to
be provided by an educational or other nonprofit institution or a federally
funded research and development center;

(4) the terms of an international agreement or treaty between the
United States Government and a foreign government or international
organization, or the written directions of a foreign government reim-
bursing the executive agency for the cost of the procurement of the
property or services for such government, have the effect of requiring
the use of procedures other than competitive procedures;

(5) a statute expressly authorizes or requires that the procurement be
made through another executive agency or from a specified source, or
the agency’s need is for a brand-name commercial item for authorized
resale;

(6) the disclosure of the executive agency’s needs would compromise
the national security unless the agency is premitted to limit the number
of sources from which it solicits bids or proposals; or

(7) the head of the executive agency—
(A) determines that is is necessary in the public interest to use pro-

cedures othe~ than competitive procedures in the particular procure-
ment concerned, and

(B) notifies the Congress in writing of such determination not less
than 30 days before the award of the contract.

(d) Property or services d=med available from only one sourcq non-
delegable authority

(1) For the purposes of applying subsection (c)(1) of this section—
(A) in the case of a contract for property or services to be awarded on

the basis of acceptance of an unsolicited research proposal, the property
or services shall be considered to be available from only one source if the
source has submitted an unsolicited research proposal that demonstrates
a unique and innovative concept the substance of which is not otherwise
available to the United States and does not resemble the substance of a
pending competitive procurement; and

(B) in the case of a follow-on contract for the continued development
or production of a major system or highly specialized equipment when
it is likely that award to a source other than the original source would
result in (i) substantial duplication of cost to the Government which is
not expected to be recovered through competition, or (ii) unacceptable
delays in fulfilling the executive agency’s needs, such property may be
deemed to be available only from the original source and maybe procured
through procedures other than competitive procedures.
(2) The authority of the head of an executive agency under subsection

(c)(7) of this section may not be delegated.

(e) Offer requests to potential sources

An executive agency using procedures other than competitive procedures
to procure property or services by reason of the application of subsection

S581



Appendix

41 U. S.C.—PUBLIC PROPERTY—$ 253(O

(c)(2) or (c)(6) of this section shall request offers from as many potential
sources as is practicable under the circumstances.

(f) Justification for use of noncompetitive procedures
(1) Except as provided in paragraph (2), an executive agency may not

award a contract using procedures other than competitive procedures un-
less—

(A) the contracting officer for the contract justifies the use of such
procedures in writing and certifies the accuracy and completeness of the
justification;

(B) the justification is approved—
(i) in the case of a contract for an amount exceeding $100,000 (but

equal to or less than $1,000,000), by the competition advocate for the
procuring activity (without further delegation);

(ii) in the case of a contract for an amount exceeding $1,000,000
(but equal to or less than $10,000,000), by the head of the procuring
activity or a delegate who, if a member of the armed forces, is a general
or flag officer or, if a civilian, is serving in a position in grade GS-16
or above under the General Schedule (or in a comparable or higher
position under another schedule); or

(iii) in the case of a contract for an amount exceeding $10,000,000,
by the senior procurement executive of the agency designated pursuant
to section 414(3) of this title (without further delegation); and
(C) any required notice has been published with respect to such contract

pursuant to section 416 of this title and all bids or proposals received in
response to such notice have been considered by such executive agency.
(2) In the case of a procurement permitted by subsection (c)(2), the jus-

tification and approval required by paragraph (1) may be made after the
contract is awarded. The justification and approval required by paragraph
(1) is not required—

(A) when a statute expressly requires that the procurement be made
from a specified source;

(B) when the agency’s need is for a brand-name commercial item for
authorized resale;

(C) in the case of a procurement permitted by subsection (c)(7) of this
section; or

(D) in the case of a procurement conducted under (i) the Act of June
25, 1938 (41 U.S.C. 46 et seq.), popularly referred to as the Wagner-
O’Day Act, or (ii) section 637(a) of title 15.
(3) The justification required by paragraph (l)(A) shall include—

(A) a description of the agency’s needs;
(B) an identification of the statutory exception from the requirement to

use competitive procedures and a demonstration, based on the proposed
contractor’s qualifications or the nature of the procurement, of the rea-
sons for using that exception;

(C) a determination that the anticipated cost will be fair and reasonable;
(D) a description of the market survey conducted or a statement of the

reasons a market survey was not conducted;
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(E) a listing of the sources, if any, that expressed in writing an interest
in the procurement; and

(F) a statement of the actions, if any, the agency may take to remove
or overcome a barrier to competition before a subsequent procurement
for such needs.
(4) The justification required by paragraph (l)(A) and any related infor-

mation shall be made available for inspection by the public consistent with
the provisions of section 552 of title 5.

(5) In no case may an executive agency—
(A) enter into a contract for property or services using procedures

other than competitive procedures on the basis of the lack of advance
planning or concerns related to the amount of funds available to the
agency for procurement functions; or

(B) procure property or services from another executive agency unless
such other executive agency complies fully with the requirements of this
subchapter in its procurement of such property or services.

The restriction set out in clause (B) is in addition to, and not in lieu of,
any other restriction provided by law.

(g) Simplified procedures for small purchases
(1) In order to promote efficiency and economy in contracting and to

avoid unnecessary burdens for agencies and contractors, the regulations
modified, in accordance with section 2752 of the Competition in Contract-
ing Act of 1984 [41 U.S.C. 403 note], shall provide for special simplified
procedures for small purchases of property and services.

(2) For the purposes of this subchapter, a small purchase is a purchase
or contract for an amount which does not exceed $25,000.

(3) A proposed purchase or cotitract for an amount above $25,000 may
not be divided into several purchases or contracts for lesser amounts in
order to use the small purchase procedures required by paragraph (l).

(4) In using small purchase procedures, an executive agency shall promote
competition to the maximum extent practicable.
~une 30, 1949, ch. 288, title III, $303, 63 Stat. 395; July 12, 1952, ch.
703, $ l(m), 66 Stat. 594; Mar. 16, 1968, Pub. L. 90-268, $2, 82 Stat. 49;
July 18, 1984, Pub. L. 98-369, div. B, title VII, $ 2711(a)(l), 98 Stat. 1175;
Oct. 30, 1984, Pub. L. 98-577, title V, $ 504(a)(l), (2), 98 Stat. 3086; Nov.
8, 1985, Pub. L. 99-145, title IX, $ 961(a)(2), title XIII, $ 1304(c)(2), (3),
99 Stat. 703, 742.)

$ 253a. Planning and solicitation requirements
(a)(l) In preparing for the procurement of property or services, an ex-

ecutive agency shall—
(A) specify its needs and solicit bids or proposals in a manner designed

to achieve full and open competition for the procurement;
(B) use advance procurement planning and market research; and
(C) develop specifications in such manner as is necessary to obtain full

and open competition with due ‘regard to the nature of the property or
services to be acquired.
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(2) Each solicitation under this subchapter shall include specifications
which—

(A) consistent with the provisions of this subchapter, permit full and
open competition;

(B) include restrictive provisions or conditions only to the extent nec-
essary to satisfy the needs of the executive agency or as authorized by
law.
(3) For the purposes of paragraphs (1) and (2), the type of specification

included in a solicitation shall depend on the nature of the needs of the
executive agency and the market available to satisfy such needs. Subject to
such needs, specifications may be stated in terms of—

(A) function, so that a variety of products or services may qualify;
(B) performance, including specifications of the range of acceptable

characteristics or of the minimum acceptable standards; or
(C) design requirements.

@) In addition to the specifications described in subsection (a) of this
section, each solicitation for sealed bids or competitive proposals (other than
for small purchases) shall at a minimum include—

(1) a statement of—
(A) all significant factors (including price) which the executive agency

reasonably expects to consider in evaluating sealed bids or competitive
proposals; and

(B) the relative importance assigned to each of those factors; and
(2)(A) in the case of saled bids—

.(i) a statement that sealed bids will be evaluated without discussions
with the bidders; and

(ii) the time and place for the opening of the sealed bids; or
(B) in the case of competitive proposals—

(i) a statement that the proposals are intended to be evaluated with,
and awards made after, discussions with the offerors, but might be
evaluated and awarded without discussions with the offerors; and

(ii) the time and place for submission of proposals.
~une 30, 1949, ch. 288, title III, $ 303A, as added July 18, 1984, Pub. L.
98-369, div. B, title VII, $271 l(a)(2), 98 Stat. 1178.)

$ 253b. Evaluation and award

(a) Basis
An executive agency shall evaluate sealed bids and competitive proposals

based solely on the factors specified in the solicitation.

@) Rejedion of bids or proposals
All sealed bids or competitive proposals received in response to a solic-

itation may be rejected if the agency head determines that such action is
in the public interest.

(c) Opening of bids; promptness of award; written notice
Sealed bids shall be opened publicly at the time and place stated in the

solicitation. The executive agency shall evaluate the bids without discussions
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with the bidders and, except as provided in subsection (b) of this section,
shall award a contract with reasonable promptness to the responsible source
whose bid conforms to the solicitation and is most advantageous to the
United States, considering only price and the other price-related factors
included in the solicitation. The award of a contract shall be made by
transmitting written notice of the award to the successful bidder.

(d) Discussions with offeror% written notification

(1) The executive agency shall evaluate competitive proposals and may
award a contract—

(A) after discussions conducted with the offerors at any time after re-
ceipt of the proposals and before the award of the contract; or

(B) without discussions with the offerors (other than discussions con-
ducted for the purpose of minor clarification) when it can be clearly
demonstrated fr~m ~he existence of full and open competition or accurate
prior cost experience with the product or service that acceptance of an
initial proposal without discussions would result in the lowest overall cost
to the Government.
(2) In the case of award of a contract under paragraph (l)(A), the ex-

ecutive agency shall conduct, before such award, written or oral discussions
with all responsible sources who submit proposals within the competitive
range, considering only price and the other ~actors included in th~ solici-
tation.

(3) In the case of award of a contract under paragraph (l)(B), the ex-
ecutive agency shall award the contract based on the proposals as received
(and as clarified, if necessary, in discussions conducted for the purpose of
minor clarification).

(4) Except as otherwise provided in subsection (b) of this section, the
executive agency shall award a contract with reasonable promptness to the
responsible source whose proposal is most advantageous the United States,
considering only price and the other factors included in the solicitation.
The executive agency shall award the contract by transmitting written no-
tice of the award to such source and shall promptly notify all other offerors
of the rejection of their proposals.

(e) Antitrust violations

If the agency head considers that a bid or proposal evidences a violation
of the antitrust laws, such agency head shall refer the bid or proposal to
the Attorney General for appropriate action.

(f) Planning for future competition

(1)(A) In preparing a solicitation for the award of a development contract
for a major system, the head of an agency shall consider requiring in the
solicitation that an offeror include in its offer proposals described in sub-
paragraph (B). In determining whether to require such proposals, the head
of the agency shall give due consideration to the purposes for which the
system is being procured and the technology necessary to meet the system’s
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required capabilities. If such proposals are required, the head of the agency
shall consider them in evaluating the offeror’s price.

(B) The proposals that the head of an agency is to consider requiring in
a solicitation for the award of a development contract are the following:

(i) Proposals to incorporate in the design of the major system items
which are currently available within the supply system of the Federal
agency responsible for the major system, available elsewhere in the na-
tional supply system, or commercially available from more than one
source.

(ii) With respect to items that are likely to be required in substantial
quantities during the system’s service life, proposals to incorporate in the
design of the major system items which the United States will be able to
acquire competitively in the future.
(2)(A) In preparing a solicimtion for the award of a production contract

for a major system, the head of an agency shall consider requiring in the
solicitation that an offeror include in its offer proposals described in sub-
paragraph (B). In determining whether to require such proposals, the head
of the agency shall give due consideration to the purposes for which the
system is being procured and the technology necessary to meet the system’s
required capabilities. If such proposals are required, the head of the agency
shall consider them in evaluating the offeror’s price.

(B) The proposals that the head of an agency is to consider requiring in
a solicimtion for the award of a production contract are proposals identi-
fying opportunities to ensure that the United States will be able to obtain
on a competitive basis items procured in connection with the system that
are likely to be reprocured in substantial quantities during the service life
of the system. Proposals submitted in response to such requirement may
include the following:

(i) proposals to provide to the United States the right to use technical
data to be provided under the contract for competitive reprocurement
of the item, together with the cost to the United States, if any, of acquiring
such technical data and the right to use such data.

(ii) Proposals for the qualification or development of multiple sources
of supply for the item.
(3) If the head of an agency is making a non-competitive award of a

development contract or a production contract for a mjor system, the
factors specified in paragraphs (1) and (2) to be considered in evaluating
an offer for a contract may be considered as objectives in negotiating the
contract to be awarded.
~une 30, 1949, ch. 288, title III, $ 303B, as addedJuly 18, 1984, Pub. L.
98-369, div. B, title VII, $271 l(a)(2), 98 Stat. 1179; Oct. 30, 1984, Pub.
L. 98-577, title II, $ 201(a), 98 Stat. 3068.)

$ 253c. Encouragement of new competition

(a) “@alification requirement” defined

In this section, “qualification requirement” means a requirement for
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testing or other quality assurance demonstration that must be completed
by an offeror before award of a contract.

@) Agency head functions; prior to enforcement of qualification r~
quirement

Except as provided in subsection (c)of this section, the head of the agency
shall, before enforcing any qualification requirement—

(1) prepare a written justification stating the necessity for establishing
the qualification requirement and specify why the qualification require-
ment must be demonstrated before contract award;

(2) specify in writing and make available to a potential offeror upon
request all requirements which a prospective offeror, or its product, must
satisfy in order to become qualified, such requirements to be limited to
those least restrictive to meet the purposes necessimting the establishment
of the qualification requirement;

(3) specify an estimate of the costs of testing and evaluation likely to
be incurred by a potential offeror in order to become qualified;

(4) ensure that a potential offeror is provided, upon request, a prompt
opportunity to demonstrate at its own expense (except as provided in
subsection (d) of this section) its ability to meet the standards specified
for qualification using qualified personnel and facilities of the agency
concerned or of another agency obtained through interagency agree-
ment, or under contract, or other methods approved by the agency (in-
cluding use of approved testing and evaluation services not provided
under contract to the agency);

(5) if testing and evaluation services are provided under contract to
the agency for the purposes of clause (4), provide to the extent possible
that such services be provided by a contractor who is not expected to
benefit from an absence of additional qualified sources and who shall be
required in such contract to adhere to any restriction on technical data
asserted by the potential offeror seeking qualification; and

(6) ensure that a potential offeror seeking qualification is promptly
informed as to whether qualification is at~ined and, in the event quali-
fication is not attained, is promptly furnished specific information why
qualification was not attained.

(c) Applicablli~ waiver authori~ referral of offers

(1) Subsection (b) of this section does not apply with respect to a quali-
fication requirement established by statute prior to October 30, 1984.

(2) Except as provided in paragraph (3), if it is unreasonable to specify
the standards for qualification which a prospective offeror or its product
must satisfy, a determination to that effect shall be submitted to the advocate
for competition of the procuring activity responsible for the purchase of
the item subject to the qualification requirement. After considering any
comments of the advocate for competition reviewing such determination,
the head of the procuring activity may waive the requirements of paragraphs
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(2) through (5) subsection (b) of this section for up to two years with respect
to the item subject to the qualification requirement.

(3) The waiver authority contained in paragraph (2) shall not apply with
respect to any qualified products list.

(4) A potential offeror may not be denied the opportunity to submit and
have considered an offer for a contract solely because the potential offeror
has not been identified as meeting a qualification requirement, if the po-
tential offeror can demonstrate to the satisfaction of the contracting officer
that the potential offeror or its product meets the standards established for
qualification or can meet such standards before the date specified for award
of the contract.

(5) Nothing contained in this subsection requires the referral of an offer
to the Small Business Administration pursuant to section 647(b)(7) of title
15 if the basis for the referral is a challenge by the offeror to either the
validity of the qualification requirement or the offeror’s compliance with
such requirement.

(6) The head of an agency need not delay a proposed procurement in
order to comply with subsection (b) of this section or in order to provide
a potential offeror with an opportunity to demonstrate its ability to meet
the standards specified for qualification.

(d) Numk~ qualified sources or products; fewer than two actual man-
ufacturer% functions of agency head

(1) If the number of qualified sources or qualified products available to
compete actively for an anticipated future requirement is fewer than two
actual manufacturers or the products of two actual manufacturers, respec-
tively, the head of the agency concerned shall—

(A) periodically publish notice in the Commerce Business Daily solic-
iting additional sources or products to seek qualification, unless the con-
tracting officer determines that such publication would compromise
national security; and

(B) bear the cost of conducting the specified testing and evaluation
(excluding the costs associated with producing the item or establishing
the production, quality control, or other system to be tested and evalu-
ated) for a small business concern or a product manufactured by a small
business concern which has met the standards specified for qualification
and which could reasonably be expected to compete for a contract for
that requirement, but such costs may be borne only if the head of the
agency determines that such additional qualified sources or products are
likely to result in cost savings from increased competition for future re-
quirements sufficient to offset (within a reasonable period of time con-
sidering the duration and dollar value of anticipated future requirements)
the costs incurred by the agency.
(2) The head of an agency shall require a prospective contractor re-

questing the United States to bear testing and evaluation costs under par-
agraph (1)(B) to certify as to its status as a small business concern under
section 632 of title 15.
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(e) Examination; need for qualification requirement

Within seven years after the establishment of a qualification requirement,
the need for such qualification requirement shall be examined and the
standards of such requirement revalidated in accordance with the require-
ments of subsection (b) of this section. The preceding sentence does not
apply in the case of a qualification requirement for which a waiver is in
effect under subsection (c)(2) of this section.

(f) Enforcement determination by agency head

Except in an emergency as determined by the head of the agency, when-
ever the head of the agency determines not to enforce a qualification re-
quirement for a solici~tion, the agency may not thereafter enforce that
qualification requirement unless the agency complies with the requirements
of subsection (b) of this section.
~une 30, 1949, ch. 288, title 111,$ 303C, formerly $ 303D, as added Oct.
30, 1984, Pub. L. 98-577, title II, $ 202(a), 98 Stat. 3069, and renumbered
$ 303C, Nov. 8,1985, P. L. 99-145, title XIII, $1304(c)(4)(A), 99 Stat. 742.)

$ 253d. Validation of proprietary data restrictions

(a) Contracts; delivery of technical services; contents

A contract for property or services entered into by an executive agency
which provides for the delivery of technical data, shall provide that—

(1) a contractor or subcontractor at any tier shall be prepared to ftirnish
to the contracting officer a written justification for any restriction a%
serted by the contractor or subcontractor on the right of the United
States to use such technical data: and

(2) the contracting officer may review the validity of any restriction
asserted by the contractor or by a subcontractor under the contract on
the right of the United States to use technical data furnished to the United
States under the contract if the contracting officer determines that rea-
sonable grounds exist to question the current validity of the asserted
restriction and that the continued adherence to the asserted restriction
by the United States would make it impracticable to procure the item
competitively at a later time.

~) Review, challen~ notice

If after such review the contracting officer determines that a challenge
to the asserted restriction is warranted, the contracting officer shall provide
written notice to the contractor or subcontractor asserting the restriction.
Such notice shall state—

(1) the grounds for challenging the asserted restriction; and
(2) the requirement for a response within 60 days justifying the current

validity of the asserted restriction

(c) Written reques~ additional time; schedule of responses

If a contractor or subcontractor asserting a restriction subject to this
section submits to the contracting officer a written request, showing the
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need for additional time to comply with the requirement to justify the
current validity of the asserted restriction, additional time to adequately
permit the submission of such justification shall be provided by the con-
tracting officer as appropriate. If a party asserting a restriction receives
notices of challenges to restrictions on technical data from more than one
contracting officer, and notifies each contracting oficer of the existence
of more than one challenge, the contracting officer initiating the first in
time challenge, after consultation with the party asserting the restriction
and the other contracting officers, shall formulate a schedule of responses
to each of the challenges that will afford the party asserting the restriction
with an equitable opportunity to respond to each such challenge.

(d) Decision; validity of asserted restriction; failure to submit response

(1) Upon a failure by the contractor or subcontractor to submit any
response under subsection (b) of this section, the contracting officer shall
issue a decision pertaining to the validity of the asserted restriction.

(2) If a justification is submitted in response to the notice provided pur-
suant to subsection (b) of this section, a contracting officer shall within 60
days of receipt of any justification submitted, issue a decision or notify the
party asserting the restriction of the time within which a decision will be
issued.

(e) Claim, considered claim within Contract Disputes Act of 1978

If a claim pertaining to the validity of the asserted restriction is submitted
in writing to a contracting officer by a contractor or subcontractor at any
tier, such claim shall be considered a claim within the meaning of the Con-
tract Disputes Act of 1978 (41 U.S.C. 601 et seq.).

(f) Challenge; use of technical data; sustain+ liability of United States
for costs and fees

(1) If, upon final disposition, the contracting officer’s challenge to the
restriction on the right of the United States to use such technical data is
sustained—

(A) the restriction on the right of the United States to use the technical
data shall be cancelled; and

(B) if the asserted restriction is found not to be substantially justified,
the contractor or subcontractor, as appropriate, shall be liable to the
United States for payment of the cost to the United States of reviewing
the asserted restriction and the fees and other expenses (as defined in
section 241 2(d)(2)(A) of title 28) incurred by the United States in chal-
lenging the asserted restriction, unless special circumstances would make
such payment unjust.
(2) If, upon final disposition, the contracting officer’s challenge to the

restriction on the right of the United States to use such technical dati is
not sustained—

(A) the United States shall continue to be bound by the restriction;
and
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(B) the United States shall be liable for payment to the party asserting
the restriction for fees and other expenses (as defined in section
241 2(d)(2)(A) of title 28) incurred by the party asserting the restriction
in defending the asserted restriction if the challenge by the United States
is found not to be made in good faith.

~une 30, 1949, ch. 288, title III, $ 303D, formerly $ 303E, as added Oct.
30, 1984, Pub. L. 98-577, title II, $ 203(a), 98 Stat. 3071, and renumbered
$ 303D, Nov. 8, 1985, Pub. L. 95-145, title XIII, $ 1304(c)(4)(A), 99 Stat.
742.)

$ 253e. Commercial pricing for supplies

(a) Price to United States

Except in the case of an offer submitted with a written statement under
subsection (b)(2) of this section and except as provided in subsection (c) of
this section, a contract entered into using other than competitive procedures
by an executive agency for the purchase of items that are offered for sale
to the public may not result in a price to the United States that exceeds
the lowest price at which such items are sold by the contractor to the public.

@) Certification

A person who submits an offer to an executive agency for the supply of
items that it offers for sale to the public (1) shall certify in the offer that
the price offered is not more than its lowest commercial price for the items,
or (2) shall submit with the offer a written statement specifying the amount
of the difference between its lowest commercial price for the items and the
price offered, and providing a justification for that difference.

(c) Applicabdi~

Subsections (a) and (b) of this section do not apply to a contract if the
contracting oficer determines that the use of the price otherwise required
by subsection (a) of this section for such contract is not appropriate because
of—

(1) national security considerations; or
(2) differences in quantities, quality, delivery, or other terms and con-

ditions of the contract from commercial contract terms.
~une 30, 1949, ch. 288, title III, $ 303E, formerly $ 303F, as added Oct.
30, 1984, Pub. L. 98-577, title II, $ 204(a), 98 Stat. 3072, and renumbered
$ 303E, Nov. 8, 1985, Pub. L. 99-145, title XIII, $ 1304(c)(4)(A), 99 Stat.
742.)

~ 253f. Economic order qualities

(a) Procurement of supplies; costs advantageous to United States

Each executive agency shall procure supplies in such quantity as (A) will
result in the total cost and unit cost most advantageous to the United States,
where practicable, and (B) does not exceed the quantity reasonably expected
to be required by the agency.

S591

.—



Appendix

41 U. S.C.—PUBLIC PROPERTY—$ 253f(b)

@) Opinion% economic advantage to United States

Each solicitation for a contract for supplies shall, if practicable, include
a provision inviting each offeror responding to the solicitation to state an
opinion on whether the quantity of the supplies proposed to be procured
is economically advantageous to the United States and, if applicable, to
recommend a quantity or quantities which would be more economically
advantageous to the United States. Each such recommendation shall include
a quotation of the total price and the unit price for supplies procured in
each recommended quantity.
Oune 30, 1949, ch. 288, title III, $ 303F, formerly $ 303G, as added Oct.
30, 1984, Pub. L. 98-577, title II, $ 205(a), 98 Stat. 3073, and renumbered
$ 303F, Nov. 8, 1985, Pub. L. 99-145, title XIII, $ 1304(c)(4)(A), 99 Stat.
742.)

~ 253g. Prohibition of contractors limiting subcontractor sales directly
to United States

(a) Contract restrictions

Each contract for the purchase of property or services made by an ex-
ecutive agency shall provide that the contractor will not—

(1) enter into any agreement that has the effect of unreasonably re-
stricting sales by the subcontractor directly to the United States of any
item or process (including computer software) made or furnished by the
subcontractor under the contract (or any follow-on production contract);
or

(2) otherwise act to restrict unreasonably the ability of a subcontractor
to make sales to the United States described in clause (1).

@) Rights under law

This section does not prohibit a contractor from asserting rights it other-
wise has under law.
~une 30, 1949, ch. 288, title III, $ 303G, formerly $ 303H, as added Oct.
30, 1984, Pub. L. 98-577, title II, $ 206(a), 98 Stat. 3073, and renumbered
$ 303G, Nov. 8, 1985, Pub. L. 99-145, title XIII, $ 1304(c)(4)(A), 99 Stat.
742.)

~ 254. Contract requirements

(a) tintracts awarded using procedures o~er than sealed-bid procedures

Except as provided in subsection (b) of this section, contracts awarded
after usingproceduresother than sealed-bidprocedures may be of any type
which in the opinion of the agency head will promote the best interestsof
the Government. Everycontractawardedafter usingproceduresother than
sealed-bid procedures shall contain a suitable warranty, as determined by
the agency head, by the contractor that no person or selling agency has
been employed or retainedto solicitor secure such contract upon an agree-
ment or understanding for a commission, percentage, brokerage, or con-
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tingent fee, excepting bona fide employees or bona fide established
commercial or selling agencies maintained by the contractor for the purpose
of securing business, for the breach or violation of which warranty the
Government shall have the right to annul such contract without liability or
in its discretion to deduct from the contract price or consideration the full
amount of such commission, percentage, brokerage, or contingent fee.

(b) Barred contracts; fee limitation; determination of use; advance no-
tification

The cost-plus-a-percentage-of-cost system of contracting shall not be used,
and in the case of a cost-plus-a-fixed-fee contract the feel shall not exceed
10 per centum of the estimated cost of the contract, exclusive of the fee,
as determined by the agency head at the time of entering into such contract
(except that a fee not in excess of 15 per centum of such estimated cost is
authorized in any such contract for experimental, developmental, or re-
search work and that a fee inclusive of the contractor’s costs and not in
excess of 6 per centum of the estimated cost, exclusive of fees, as determined
by the agency head at the time of entering into the contract, of the project
to which such fee is applicable is authorized in contracts for architectural
or engineering services relating to any public works or utility project). Nei-
ther a cost nor a cost-plus-a-fixed-fee contract nor an incentive-type contract
shall be used unless the agency head determines that such method of con-
tracting is likely to be less costly than other methods or that it is impractical
to secure property or services of the kind or quality required without the
use of a cost or cost-plus-a-fixed-fee contract or an incentive-type contract.
All cost and cost-plus-a-fixed-fee contracts shall provide for advance noti-
fication by the contractor to the procuring agency of any subcontract there-
under on a cost-plus-a-fixed-fee basis and of any fixed-price subcontract or
purchase order which exceeds in dollar amount either $25,000 or 5 per
centum of the total estimated cost of the prime contract; and a procuring
agency, through any authorized representative thereof, shall have the right
to inspect the plans and to audit the books and records of any prime con-
tractor or subcontractor engaged in the performance of a cost or cost-plus-
a-fixed-fee contract.

(c) Examination of books, records, etc., of contractors; time limitatio~
exemptions; exceptional conditions; reports to Congress

All contracts awarded after using procedures other than sealed-bid pro-
cedures shall include a clause to tk~ effect that the Comptroller Gen-eral
of the United States or any of his duly authorized representatives shall until
the expiration of three years after final payment have access to and the
right to examine any directly pertinent books, documents, papers, and rec-
ords of the contractor or any of his subcontractors engaged in the per-
formance of and involving transactions related to such contracts or
subcontracts. Under regulations to be ~rescribed bv the Administrator.
however, such clause m~y be omitted fr;m contracts ~ith foreign contrac~
tors or foreign subcontractors if the agency head determines, with the

S593



Appendix

41 U. S.C.—PUBLIC PROPERTY—S 254(d)

concurrence of the Comptroller General of the United States or his desig-
nee, that the omission will serve the best interests of the United States.
However, the concurrence of the Comptroller General of the United States
or his designee is not required for the omission of such clause—

(1) where the contractor or subcontractor is a foreign government or
agency thereof or is precluded by the laws of the country involved from
making its books, documents, papers, or records available for examina-
tion; and

(2) where the agency head determines, after taking into account the
price and availability of the property or services from United States
sources, that the public interest would be best served by the omission of
the clause.

If the clause is omitted based on a determination under clause (2) a written
report shall be furnished to the Congress. The power of the agency head
to make the determination specified in the preceding sentences shall not
be delegable.

(d) Submission of cost or pricing data by contractors and subcontractors;
certificate; adjustment of price; inspection of books, records, etc.;
necessity of data; exceptions

(1) A prime contractor or any subcontractor shall be required to submit
cost or pricing data under the circumstances listed below, and shall be
required to certify that, to the best of such contractor’s or subcontractor’s
knowledge and belief, the cost or pricing data submitted were accurate,
complete, and current—

(A) before the award of any prime contract under this subchapter using
procedures other than sealed-bid procedures, if the contract price is ex-
pected to exceed $100,000;

(B) before the pricing of any contract change or modification, if the
price adjustment is expected to exceed $100,000, or such lesser amount
as may be prescribed by the agency head;

(C) before the award of a subcontract at any tier, when the prime
contractor and each higher tier subcontractor have been required to
furnish such a certificate, if the price of such subcontract is expected to
exceed $100,000; or

(D) before the pricing of any contract change or modification to a
subcontract covered by clause (C), if the price adjustment is expected to
exceed $100,000, or such lesser amount as may be prescribed by the
agency head.
(2) Any prime contract or change or modification thereto under which

a certificate is required under paragraph (1) shall contain a provision that
the price to the Government, including profit or fee, shall be adjusted to
exclude any significant sums by which it my be determined by the agency
head that such price was increased because the contractor or any subcon-
tractor required to furnish such a certificate, furnished cost or pricing data
which, as of a date agreed upon between the parties (which date shall be
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as close to the date of agreement on the price as is practicable), were in-
accurate, incomplete, or noncurrent.

(3) For the purpose of evaluating the accuracy, completeness, and cur-
rency of cost or pricing data required to be submitted by this subsection,
any authorized representative of the agency who is an employee of the
United States Government shall have the right, until the expiration of three
years after final payment under the contract or subcontract, to examine all
books, records, documents, and other data to the proposal for the contract,
the discussions conducted on the proposal, pricing, or performance of the
contract or subcontract.

(4) When cost or pricing data are not required to be submitted by this
subsection, such data may nevertheless be required by the agency if the
agency head determines that such data are necessary for the evaluation by
the executive agency of the reasonableness of the price of the contract or
subcontract.

(5) The requirements of this subsection need not be applied to contracts
or subcontracts—

(A) where the price is based on—
(i) adequate price competition,
(ii) established catalog or market prices of commercial items sold in

substantial quantities to the general public, or
(iii) prices set by law or regulation, or

(B) in exceptional cases, where the agency head determines that the
requirements of this subsection may be waived and states in writing the
reasons for such determination.

~une 30, 1949, ch. 288, title III, $304, 63 Stat. 395; Oct. 31, 1951, ch.
652, 65 Stat. 700; July 12, 1952, ch. 703, $ l(m), 66 Stat. 594; Sept. 27,
1966, Pub. L. 89-607, $2, 80 Stat. 850; July 18, 1984, Pub. L. 98-369,
div. B, title VII, $$2712, 2714(a)(3), 98 Stat. 1181, 1184.)

# 254a. Cost-type research and development contracts with educational
institutions

On and after September 5, 1962, provision may be made in cost-type
research and development contracts (including grants) with universities,
colleges, or other educational institutions for payment of reimbursable in-
direct costs on the basis of predetermined fixed-percentage rates applied
to the total, or an element thereof, of the reimbursable direct costs incurred.
(Pub. L. 87-638, Sept. 5, 1962,76 Stat. 437.)

~255.Advance or other pa~ents

(a) Conditions

Any executive agency may—
(1) make advance, partial, progress or other payments under contracts

for property or services made by the agency; and
(2) insert in bid solicitations for procurement of property or services

a provision limiting to small business concerns advance or progress pay-
ments.
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(b) Amount

Payments made under subsection (a) of this section may not exceed the
unpaid contract price.

(c) Security

Advance payments under subsection (a) of this section maybe made only
upon adequate security and a determination by the agency head that to do
so would be in the public interest. Such security may be in the form of a
lien in favor of the Government on the property contracted for, on the
balance in an account in which such payments are deposited, and on such
of the property acquired for performance of the contract as the parties may
agree. This lien shall be paramount to all other liens.
Uune 30, 1949, ch. 288, title III, $305, 63 Stat. 396; July 12, 1952, ch.
703, $ l(m), 66 Stat. 594; Aug. 28, 1958, Pub. L. 85-800, $4, 72 Stat.
966.)

$ 256a. Waiver of liquidated damages

Whenever any contract made on behalf of the Government by the head
of any Federal Agency, or by officers authorized by him so to do, includes
a provision for liquidated damages for delay, the Comptroller General upon
recommendation of such head is authorized and empowered to remit the
whole or any part of such damages as in his discretion may be just and ,
equitable.
(Sept. 5, 1950, ch. 849, $ 10(a), 64 Stat. 591.)

$257.Administrative determinations

(a) Conclusiveness; delegation of powers

Determinations and decisions provided in this Act to be made by the
Administrator or other agency head shall be final. Such determinations or
decisions may be made with respect to individual purchases or contracts or,
except for determinations or decisions under sections 253, 253a, and 253b
of this title, with respect to classes of purchases or contracts. Except as
provided in section 253(d)(2) of this title, and except as provided in section
486(d) of title 40 with respect to the Administrator, the agency head is
authorized to delegate his powers provided by this Act, including the mak-
ing of such determinations and decisions, in his discretion and subject to
his direction, to any other officer or officers or officials of the agency.

@) Basis of determinations; finding conclusive preservation of findings;
copy

fich determination or decision required by section 254 or by section
255(c) of this title shall be based upon written findings made by the official
making such determination, which findings shall be final and shall be avail-
able within the agency for a period of at least six years following the date
of the determination. A copy of the findings shall be submitted to the
General Accounting Office with the contract.
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~une 30, 1949, ch. -288, title III, $307,63 Stat. 396; Aug. 28, 1958, Pub.
L. 85-800, ~ 5, 72 Stat. 967; Nov. 8, 1965, Pub. L. 89-343, $43, 4, 79
Stat. 1303; July 18, 1984, Pub. L. 98-369, div. B, title VII, $ 2714(a)(4),
98 Stat. 1184.)

$258.Laws applicable to contracts

No purchase or contract shall be exempt from the Act of June 30, 1936
(49 Stat. 2036, as amended; 41 U.S.C. 35 to 45), or from the Act of March
3, 1931 (46 Stat. 1494, as amended; 40 U.S.C. 276a to 276a-6), solely by
reason of having been made or awarded after using procedures other than
sealed-bid procedures and the provisions of said Acts and of the Act ofJune
19, 1912 (37 Stat. 137, as amended; 40 .U.S.C. 324 and 325a), if otherwise
applicable, shall apply to such purchases and contracts.
~une 30, 1949, ch. 288, title III, $308,63 Stat. 397; July 18, 1984, Pub.
L. 98-369, div. B, title VII, $ 2714(a)(5), 98 Stat. 1185.)

$259. Definitions

As used in this subchapter—
(a) The term “agency head” shall mean the head or any assistant head

of any executive agency, and may at the option of the Administrator
include the chief official of any principal organizational unit of the Gen-
eral Services Administration.

(b) The term “competitive procedures” means procedures under which
an executive agency enters into a contract pursuant to full and open
competition. Such term also includes—

(1) procurement of architectural or engineering services conducted
in accordance with title IX of this Act (40 U.S.C. 541 et seq.);

(2) the competitive selection of basic research proposals resulting
from a general solicitation and the peer review or scientific review (as
appropriate) of such proposals;

(3) the procedures established by the Administrator for the multiple
awards schedule program of the General Services Administration if—

(A) participation in the program has been open to all responsible
sources; and

(B) orders and contracts under such procedures result in the lowest
overall cost alternative to meet the needs of the Government;
(4) procurements conducted in furtherance of section 644 of title 15

as long as all responsible business concerns that are entitled to submit
offers for such procurements are permitted to compete; and

(5) a competitive selection of research proposals resulting from a
general solicitation and peer review or scientific review (as appropriate)
solicited pursuant to section 638 of title 15.
(c) The terms “full and open competition”, “responsible source”,

“technical data”, “major system”, “item”, “item of SUpply’,and “SuP-
plies” have the same meanings provided such terms in section 403 of this
title.
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~une 30, 1949, ch. 288, title III, $309, 63 Stat. 397; July 12, 1952, ch.
703, $ l(h), 66 State, 593; July 18, 1984, Pub. L. 98-369, div. B, title VII,
$271 l(a)(3), 98 Stat. 1180; Oct. 30, 1984, Publ. L. 98-577, title V,
$ 504(a)(3), (4), 98 Stat. 3086.)

$260.Laws not applicable to contracti

Sections 5,8,and 13 of this title shall not apply to the procurement of
property or services made by an executive agency pursuant to this sub-
chapter. Any provision of law which authorizes an executive agency (other
than an executive agency which is exempted from the provisions of this
subchapter by section 252(a) of this title), to procure any property or ser-
vices without advertising or without regard to said section 5 of this title
shall be construed to authorize the procurement of such property or services
pursuant to the provisions of this subchapter relating to procedures other
than sealed-bid procedures.
Uune 30, 1949, ch. 288, title III, $310, 63 Stat. 397; July 12, 1952, ch.
703, $ l(m), (n), 66 Stat. 594; Aug. 28, 1958, Pub. L. 85-800, $6, 72 Stat.
967; Nov. 8, 1965, Pub. L. 89-343, $5, 79 Stat, 1303; July 18, 1984, Pub.
L. 98-369, div. B, title VII, $ 2714(a)(6), 98 Stat. 1185.)

CHAPTER 5—JUDICIAL REVIEW OF
ADMINISTRATIVE DECISIONS

$321. Limitation on pleading contract provisions relating to finality
standards of review

No provisions of any contract entered into by the United States, relating
to the finality or conclusiveness of any decision of the head of any depart-
ment or agency or his duly authorized representative or board in a dispute
involving a question arising under such contract, shall be pleaded in any
suit now filed or to be filed as limiting judicial review of any such decision
to cases where fraud by such official or his said representative or board is
alleged: Prmided, hmwer, That any such decision shall be final and conclu-
sive unless the same is fraudulent or capricious or arbitrary or so grossly
erroneous as necessarily to imply bad faith, or is not supported by substantial
evidence,
(May 11, 1954, ch. 199, $1,68 Stat. 81.)

#322.Gntract provisions making decisions final on questions of law

No Government contract shall contain a provision making final on a
question of law the decision of any administrative official, representative,,
or board.
(May 11, 1954, ch. 199, $2,68 Stat. 81.)

EXPLANATORY NOTE

Popdar Name. The Act of May 11, 1954, of title 41 derive, is sometimes referred to as
68 Stat. 81, from which sections 321 and 322 the “ Wunderlich Act.”
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CHAPTER 6—SERVICE CONTUCT LABOR
STANDARDS

~ 351. Required contract provisions; minimum wages

(a) Every contract (and any bid specification therefor) entered into by
the United States or the District of Columbia in excess of $2,500, except
as provided in section 356 of this title, whether negotiated or advertised,
the principal purpose of which is to furnish services in the United Swtes
through the use of service employees, shall contain the following:

(1) A provision specifying the minimum monetary wages to be paid the
various classes of service employees in the performance of the contract or
any subcontract thereunder, as determined by the Secretary, or his au-
thorized representative, in accordance with prevailing rates for such em-
ployees in the locality, or, where a collective-bargaining agreement covers
any such service employees, in accordance with the rates for such em-
ployees provided for in such agreement, including prospective wage in-
creases provided for in such agreement as a result of arm’s length
negotiations. In no case shall such wages be lower than the minimum
specified in subsection (b) of this section.

(2) A provision specifying the ftinge benefits to be furnished in the
various classes of service employees, engaged in the performance of the
contract or any subcontract thereunder, as determined by the Secretary
or his authorized representative to be prevailing for such employees in
the locality, or, where a collective-bargaining agreement covers any such
service employees, to be provided for in such agree~ent, including pro-
spective fringe benefits increases provided for in such agreement as a
result of arm’s-length negotiations. Such fringe benefits shall include med-
ical or hospital care, pensions on retirement or death, compensation for
injuries or illness resulting from occupational activity, or insurance to
provide any of the foregoing, unemployment benefits, life insurance, dis-
ability and sickness insurance, accident insurance, vacation and holiday
pay, costs of apprenticeship or other similar programs and other bona
fide fringe benefits not otierwise required by Federal, State, or local law
to be provided by the contractor or subcontractor. The obligation under
this subparagraph may be discharged by furnishing any equivalent com-
binations of fringe benefits or by making equivalent or differential pay-
ments in cash under rules and regulations established by the Secretary.

(3) A provision that no part of the services covered by this chapter will
be performed in buildlngs or surroundings or under working conditions,
provided by or under the control or supervision of the contractor or any
subcontractor, which are unsanitary or hazardous or dangerous to the
health or safety of service employees engaged to furnish the services.

(4) A provision that on the date a service employee commences work
on a contract to which this chapter applies, the contractor or subcon-
tractor will deliver to the employee a notice of the compensation required
under paragraphs (1) and (2) of this subsection, on a form prepared by
the Federal agency, or will post a notice of the required compensation
in a prominent place at the worksite.
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(5) A statement of the rates that would be paid by the Federal agency
to the various classes of service employees if section 5341 or section 5332
of title 5 were applicable to them. The Secretary shall give due consid-
eration to such rates in making the wage and fringe benefit determina-
tions specified in this section.
(b)(1) No contractor who enters into any contract with the Federal Gov-

ernment the principal purpose of which is to furnish services through the
use of service employees and no subcontractor thereunder shall pay any of
hls employees engaged in performing work on such contracts less than the
minimum wage specified under section 206(a)(1) of title 29.

(2) The provisions of sections 352 to 354 of this title shall be applicable
to violations of this subsection.
(Pub. L. 89-286, $2, Oct. 22, 1965, 79 Stat. 1034; Pub. L. 92-473, $$1,
2, Oct. 9, 1972, 86 Stat. 789; Pub. L. 94-489, $$1, 2, Oct. 13, 1976, 90
Stat. 2358.)

EXPLANATORYNOTE

Shofi Tide. SectionI of Public Law 89- derive,maybe citedasthe “ServiceContract
286, 79 Stat. 1034, provided that the Act, Act of 1965?’
from whichsections351 to 358 of title 41

~ 352. Violations

(a) Liability of responsible party withholding payments due on contracq
payment of underpaid employees from withheld payments

Any violation of any of the contract stipulations required by section
35 l(a)(l) or (2) or of section 351(b) of this title shall render the party
responsible therefor liable for a sum equal to the amount of any deductions,
rebates, refunds, or underpayment of compensation due to any employee
engaged in the performance of such contract. So much of the accrued
payment due on the contract or any other contract between the same con-
tractor and the Federal Government may be withheld as is necessary to pay
such employees. Such withheld sums shall be held in a deposit fund. On
order of the Secretary, any compensation which the head of the Federal
agency or the Secretary has found to be due pursuant to this chapter shall
be paid directly to the underpaid employees from any accrued payments
withheld under this chapter.

b) Enforcement of section

In accordance with regulations prescribed pursuant to section 353 of this
title, the Federal agency head or the Secretary is hereby authorized to carry
out the provisions of this section.
(c) Cancellation of contracq contracts for completion of original contracc

liabiKty of original contractor for additional cost

In addition, when a violation is found of any contract stipulation, the
contract is subject upon written notice to cancellation by the contracting
agency. Whereupon, the United States may enter into other contracts or
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arrangements for the completion of the original contract, charging any
additional cost to the original contractor.

(Pub. L. 89-286, j 3, Oct. 22, 1965, 79 Stat. 1035.)

~ 353. Law governing authority of Secretary

(a) Enforcement of chapter

Sections 38 and 39 of this title shall govern the Secretary’s authority to
enforce this chapter, make rules, regulations, issue orders, hold hearings,
and make decisions based upon findings of fact, and take other appropriate
action hereunder.

~) Limitations and regulations allowing variations, tolerances, and ex-
emptions

The Secretary may provide such reasonable limitations and may make
such rules and regulations allowing reasonable variation, tolerances, and
exceptions to and from any or all provisions of this chapter (other than
section 358 of this title), but only in special circumstances where he deter-
mines that such limitation, variation, tolerance, or exemption is necessary
and proper in the public interest or to avoid the serious impairment of
government business, and is in accord with the remedial purpose of this
chapter to protect prevailing labor standards.

(c) Predecessor contracts; employees’ wages and fringe benefits
No contractor or subcontractor under a contract, which succeeds a con-

tract subject to this chapter and under which substantiality the same services
are furnished, shall pay any service employee under such contract less than
the wages and fringe benefits, including accrued wages and ftinge benefits,
and any prospective increases in wages and fringe benefits provided for in
a collective-bargaining agreement as a result of arm’s-length negotiations,
to which such service employees would have been entitled if they were
employed under the predecessor contract: Prwided, That in any of the
forgoing circumstances such obligations shall not apply if the Secretary finds
after a hearing in accordance with regulations adopted by the Secretary
that such wages and fringe benefits are substantially at variance with those
which prevail for services of a character similar in the locality.

(d) Duration of contract
Subject to limitations in annual appropriation Acts but notwithstanding

any other provision of law, contracts to which this chapter applies may, if
authorized by the Secretary, be for any term of years not exceeding five,
if each such contract provides for the periodic adjustment of wages and
fringe benefits pursuant to future determinations, issued in the manner
prescribed in section 351 of this title no less often than once every two
years during the term of the contract, covering the various classes of service
employees.
(Pub. L. 89-286, $4, Oct. 22, 1965, 79 Stat. 1035; Pub. L. 92-473, $3,
Oct. 9,1972, 86 Stat. 789.)
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$354. List of violator% prohibition of contract award to firms appearing
on lis~ actions to reeover underpayment; payment of sums reeovered

(a) The Comptroller General is directed to distribute a list to all agencies
of the Government giving the names of persons or firms that the Federal
agencies or the Secretary have found to have violated this chapter. Unless
the Secretary otherwise recommends because of unusual circumstances, no
contract of the United States shall be awarded to the persons or firms
appearing on this list or to any firm, corporation, partnership, or association
in which such persons or firms have a substantial interest until three years
have elapsed from the date of publication of the list containing the name
of such persons or firms. Where the Secretary does not otherwise recom-
mend because of unusual circumstances, he shall, not later than ninety days
after a hearing examiner has made a finding of a violation of this chapter,
forward to the Comptroller General the name of the individual or firm
found to have violated the provisions of this chapter.

(b) If the accrued payments withheld under the terms of the contract are
insufficient to reimburse all service employees with respect to whom there
has been a failure to pay the compensation required pursuant to this chapter,
the United States may bring action against the contractor, subcontractor,
or any sureties in any court of competent jurisdiction to recover the re-
maining amount of underpayment. Any sums thus recovered by the United
States shall be held in the deposit fund and shall be paid, on order of the
Secretary, directly to the underpaid employee or employees. Any sum not
paid to an employee because of inability to do so within three years shall
be covered into the Treasury of the United States as miscellaneous receipts.
(Pub. L. 89-286, $5, Ott, 22, 1965, 79 Stat. 1035; Pub. L. 92-473,$4,
Oct. 1973, 86 stat. 790.)

$355. Exclusion of fringe benefit payments in determining overtime pay

In determining any overtime pay to which such service employees are
entitled under any Federal law, the regular or basic hourly rate of pay of
such an employee shall not include any fringe benefit payments computed
hereunder which are excluded from the regular rate under the Fair Labor
Standards Act [29 U.S.C. 201 et seq.] by provisions of section 7(d) thereof
[29 U.S.C. 207(d)].
(Pub.. L. 89-286, $6, Oct. 22, 1965,79 Stat. 1035.)

$356. Exemptions

This chapter shall not apply to—
(1) any contract of the United States or District of Columbia for con-

struction, alteration and/or repair, including painting and decorating of
public buildings or public works;

(2) any work required to be done in accordance with the provisions of
the Walsh-Healey Pubfic Contracts Act [41 U.S.C. 35 et seq.];

(3) any contract for the carriage of freight or personnel by vessel,
airplane, bus, truck, express, railway line or oil or gas pipeline where
published tariff rates are in effect;
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(4) any contract for the furnishing of services by radio, telephone,
telegraph, or cable companies, subject to the Communications Act of
1934 [47 U.S.C. 151 et seq.];

(5) any contract for public utility services, including electric light and
power, water, steam, and gas;

(6) any employment contract providing for direct services to a Federd
agency by an individual or individuals; and

(7) any contract with the United States Postal Service, the principal
purpose of which is the operation of postal contract smtions.

(Pub. L. 89-286,$7, Oct. 22,1965,79 Stat. 1035; Pub. L. 91-375,$$ 4(a),
6(o), Aug. 12, 1970, 84 Stat. 773, 783.)

$357. Definitions

For the purposes of this chapter—
(a) “Secretary” means Secretary of Labor.
(b) The term “service employee” means any person engaged in the

performance of a contract entered into by the United States and not
exempted under section 356 of this title, whether negotiated or adver-
tised, the principal purpose of which is to furnish services in the United
States (other than any person employed in a bona fide executive, admin-
istrative, or professional capacity, as those terms are defined in part 541
of title 29, Code of Federal Regulations, as of July 30, 1976, and any
subsequent revision of those regulations); and shall include all such per-
sons regardless of any contractual relationship that may be alleged to
exist between a contractor or subcontractor and such persons.

(c) The term “compensation” means any of the payments or fringe
benefits described in section 351 of this title.

(d) The term “United States” when used in a geographical sense shall
include any State of the United States, the District of Columbia, Puerto
Rico, the Virgin Islands, Outer Continental Shelf lands as defined in the
Outer Continental Shelf Lands Act, American Samoa, Guam, Wake Is-
land, Eniwetok Atoll, Kwajalein Atoll, Johnston Island, and Canton Is-
land, but shall not include any other territory under the jurisdiction of
the United States or any United States base or possession within a foreign

(P~~\9-286, $8, Oct. 22, 1965, 79 Stat. 1036; Pub. L. 93-57, $1,
July 6, 1973, 87 Stat. 140; Pub. L. 94-489, $3, Oct. 13, 1976, 90 Stat.
2358.)

$358. Wage and fringe benefit determinations of Secreti~.

It is the intent of the Congress that determinations of minimum monetary
wages and fringe benefits for the various classes of service employees under
the provisions of para~aphs (1 ) and (2) of section 351(a) of this title should
be made with respect to all contracts subject to this chapter, as soon as it
is administratively feasible to do so. In any event, the Secretary shall make
such determinations with respect to at least the following contracts subject
to this chapter which are entered into during the applicable fiscal year:
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(1) For the fiscal years ending June 30, 1973, all contracts under which
more than twenty-five service employees are to be employed.

(2) For the fiscal year ending June 30, 1974, all contracts, under which
more than twenty service employees are to be employed.

(3) For the fiscal year ending June 30, 1975, all contracts under which
more than fifteen service employees are to be employed.

(4) For the fiscal year ending June 30, 1976, all contracts under which
more than ten service employees are to be employed.

(5) On or after July 1, 1976, all contracts under which more than five
service employees are to be employed.

(Pub. L. 89-286, $10, as added Pub. L. 92-473, $5, Oct. 9, 1972, 86
Stat. ~90, and amended Pub. L. 94–273, $29, Apr. 21, 1976,90 Stat. 380.)

CHAPTER 7—OFFICE OF FEDERAL
PROCUREMENT POLICY

* * * * *

~ 404. Establishment of Office of Federal Procurement PolicV appoint-
ment of Administrator

(a) There is established in the Office of Management and Budget an
office to be known as the Office of Federal Procurement Policy (hereinafter
referred to as the “Office”).

(b) There shall beat the head of the Office an Administrator for Federal
Procurement Policy (hereinafter referred to as the “Administrator”), who
shall be appointed by the President, by and with the advice and consent of
the Senate.
(Pub. L. 93-400, ~ 5, Aug. 30, 1974,88 Stat. 797.)

~ 405. Authority and functions of the Administrator

(a) Development of prowrement polic~ leadership

The Administrator shall provide overall direction of procurement policy
and leadership in the development of procurement systems of the executive
agencies. To the extent that the Administrator considers appropriate, in
carrying out the policies and functions set forth in this chapter, and with
due regard for applicable laws and the program activities of the executive
agencies, the Administrator may prescribe Government-wide procurement
policies which shall be implemented in the single system of Government-
wide procurement regulations and shall be followed by executive agencies
in the procurement of—

(1) property other than real property in being;
(2) services, including research and development; and
(3) construction, alteration, repair, or maintenance of real property.

(b) Government-tide procurement re~lations

In any instance in which the Administrator determines that the Depart-
ment of Defense, the National Aeronautics and Space Administration, and
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the General Services Administration are unable to agree on or fail to issue
Government-wide regulations, procedures and forms in a timely manner,
the Administrator may, with due regard for applicable laws and the program
activities of the executive agencies and consistent with the policies and
functions set forth in this chapter, prescribe Government-wide regulations,
procedures and forms which shall be followed by executive agencies in the
procurement of—

(1) property other than real property in being
(2) services, including research and development; and
(3) construction, alteration, repair, or maintenance of real property.

(c) Noninterference with exeeutive agencies

The authority of the Administrator under this chapter shall not be con-
strued to—

(1) impair or interfere with the determination by executive agencies
of their need for, or their use of, specific property, services, or construc-
tion, including particular specifications therefor; or

(2) interfere with the determination by executive agencies of specific
actions in the award or administration of procurement contracts.

(d) Enumeration of includd funtions

The functions of the Administrator shall include—
(1) providing leadership and ensuring action by the executive agencies

in the establishment, development and maintenance of the single system
of simplified Government-wide procurement regulations and resolving
differences among the executive agencies in the development of simplified
Government-wide procurement regulations, procedures and forms;

(2) coordinating the development of Government-wide procurement
system standards that shall be implemented by the executive agencies in
their procurement systems;

(3) providing leadership and coordination in the formulation of the
executive branch position on legislation relating to procurement;

(4) providing for a computer-based Federal Procurement Data System
which shall be located in the General Services Administration (acting as
executive agent for the Administrator) and shall collect, develop, and
disseminate procurement data;

(5) providing for a Federal Acquisition Institute which shall be located
in the General Services Administration (acting as executive agent for the
Administrator) and shall—

(A) foster and promote Government-wide career management pro-
grams for a professional procurement work force; and

(B) promote and coordinate Government-wide research and studies
to improve the procurement process and the laws, policies, methods,
regulations, procedures, and forms relating to procurement by the
executive agencies;
(6) establishing criteria and procedures to ensure the effective and

timely solicitation of the viewpoints of interested parties in the devel-
opment of procurement policies, regulations, procedures, and forms;
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(7) developing standard contract forms and contract language in order
to reduce the Government’s cost of procuring property and services and
the private sector’s cost of doing business with the Government; and

(8) completing action, as appropriate, on the recommendations of the
Commission on Government Procurement.

(e) Consdtation; assistance of existing executive agencies; advisory com-
mittees and interagency groups

In carrying out the functions set forth in subsection (d) of this section,
the Administrator—

(1) shall consult with the affected executive agencies, including the
Small Business Administration;

(2) may, with the concurrence of the heads of affected executive agen-
cies, designate an executive agency or executive agencies to assist in the
performance of such functions; and

(3) may establish advisory committees or other interagency groups to
assist in providing for the establishment, development, and maintenance
of a single system of simplified Government-wide procurement regula-
tions and to assist in the performance of any of the other functions which
the Administrator considers appropriate.

(f) Oversight of re@ations promtigated by other agencies relating to
procurement

The Director of the Office of Management and Budget my deny the
promulgation of or rescind any Government-wide regulation or final rule
or regulation of any executive agency relating to procurement if the Ad-
ministrator determines that such rule or regulation is inconsistent with the
policies set forth in section 401 of this title or any policies, regulations, or
procedures issued pursuant to subsection (a) of this section.

(~ Assignment, delegation, or transfer of functions prohibited

Except as otherwise provided by law, no duties, functions, or responsi-
bilities, other than those expressly assigned by this chapter, shall be assigned,
delegated, or transferred to the Administrator.

(h) Automatic data processing and telecommunications equipmenq real
property procuremen~ Office of Management and Budget

Nothing in this chapter shall be construed to—
(1) impair or affect the authorities or responsibilities conferred by the

Federal Property and Administrative Services Act of 1949 [41 U.S.C:
251 et seq.] with respect to the procurement of automatic data processing
and telecommunications equipment and services or of real property; or

(2) limit the current authorities and responsibilities of the Director of
the Office of Management and Budget.

~) Recipients of Federal grants or assistance

(1) With due regard to applicable laws and the program activities of the
executive agencies administering Federal programs of grants or assistance,
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the Administrator may prescribe Government-wide policies, regulations,
procedures, and forms which the Administrator considers appropriate and
which shall be followed by such executive agencies in providing for the
procurement, to the extent required under such programs, of property or
services referred to in clauses (1), (2), and (3) of subsection (a) of this section
by recipients of Federal grants or assistance under such programs.

(2) Nothing in paragraph (1) shall be construed to—
(A) permit the Administrator to authorize procurement or supply sup-

port, either directly or indirectly, to recipients of Federal grants or as-
sistance; or

(B) authorize any action by such recipients contrary to State and local
laws, in the case of programs to provide Federal grants or assistance to
States and political subdivisions.

(Pub. L. 93-400, $6, Aug. 30, 1974, 88 Stat. 797; Pub. L. 96-83, $4,
Oct. 10, 1979, 93 Stat. 649; Pub. L. 98–191, $5, Dec. 1, 1983, 97 Sat.
1326; Pub. L. 98-369, div. B, title VII, $ 2732(b)(l), July 18, 1984, 98
Stat. 1199.)

* * * * *

~ 406. Administrative powers

Upon the request of the Administrator, each executive agency is directed
to—

(1) make its services, personnel, and facilities available to the Office to
the greatest practicable extent for the performance of functions under
this chapter; and

(2) except when prohibited by law, furnish to the Administrator and
give him access to all information and records in its possession which the
Administrator may determine to be necessary for the performance of the
functions of the Office.

(Pub. L. 93-400, $7, Aug. 30, 1974,88 Stat. 798.)

* * * * *

~ 408. Applicability of existing laws

The authority of an executive agency under any other law to prescribe
policies, regulations, procedures, and forms for procurement is subject to
the authority conferred in section 405 of this title.
(Pub. L. 93-400, $9, Aug. 30, 1974,88 Stat 799.)

* * * * *

$414. Executive agency responsibilities

To further achieve effective, efficient, and economic administration of
the Federal procurement system, the head of each executive agency shall,
in accordance with applicable laws, Government-wide policies and regula-
tions, and good business practices—
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(1) increase the use of full and open competition in the procurement
of property or services by the executive agency by establishing policies,
procedures, and practices that assure that the executive agency receives
a sufficient number of sealed bids or competitive proposals from respon-
sible sources to fulfill the Government’s requirements (including per-
formance and delivery schedules) at the lowest reasonable cost
considering the nature of the property or service procured;

(2) establish clear lines of authority, accountability, and responsibility
for procurement decisionmaking within the executive agency, including
placing the procurement function at a sufficiently high level in the ex-
ecutive agency to provide—

(A) direct access to the head of the major organizational element of
the executive agency served; and

(B) comparative equality with organizational counterparts;
(3) designate a senior procurement executive who shall be responsible

for management direction of the procurement system of the executive
agency, including implementation of the unique procurement policies,
regulations, an standards of the executive agency; and

(4) develop and maintain a procurement career management program
in the executive agency to assure an adequate professional work force.

(Pub. L. 93-400, $16, as added Pub. L. 98-191, $7, Dec. 1, 1983, 97
Stat. 1330, and amended Pub. L. 98-369, div. B. title VII, $ 2732(b)(2),

‘ July 18, 1984,98 Stat. 1199.)

$ 414a. Personnel evaluation

The head of each executive agency that is subject to the provisions of
title III of the Federal Property and Administrative Services Act of 1949
[41 U.S.C. 251 et seq.] shall ensure, with respect to the employees of that
agency whose primary duties and responsibilities pertain to the award of
contracts subject to the provisions of this Act, that the performance ap-
praisal system applicable to such employees affords appropriate recognition
to, among other factors, efforts—

(1) to increase competition and achieve cost savings through the elim-
ination of procedures that unnecessarily inhibit full and open competition;

(2) to further the purposes of the Small Business and Federal Pro-
curement Competition Enhancement Act of 1984 and the Defense Pro-
curement Reform Act of 1984; and

(3) to further such other objectives and purposes of the Federal ac-
quisition system as may be authorized by law.

(Pub. L. 98-577, title V, $502, Oct. 30, 1984, 98 Stat. 3085.)

* * * * *

$416. Promrement notice

(a) Covered executive agency activities; publication of notic~ time lim-
itations

(1) Except as provided in subsection (c) of this section—
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(A) an executive agency intending to—
(i) solicit bids or proposals for a contract for property or services

for a price expected to exceed $10,000; or
(ii) place an order, expected to exceed $10,000, under a basic agree-

ment, basic ordering agreement, or similar arrangement,
shall furnish for publication by the Secretary of Commerce a notice de-
scribed in subsection (b) of this section; and

(B) an executive agency awarding a contract for property or services
for a price exceeding $25,000, or placing an order referred to in clause
(A)(ii) exceeding $25,000, shall furnish for publication by the Secretary
of Commerce a notice announcing the award or order if there is likely
to be any subcontract under such contract or order.
(2) The Secretary of Commerce shall publish promptly in the Commerce

Business Daily each notice required by paragraph (l).
(3) Whenever an executive agency is required by paragraph (1)(A) to

furnish a notice to the Secretary of Commerce, such executive agency may
not—

(A) issue the solicitation earlier than 15 days after the date on which
the notice is published by the Secretary of Commerce; or

(B) establish a deadline for the submission of all bids or proposals in
response to the notice required by paragraph (1)(A) that—

(i) in the case of an order under a basic agreement, basic ordering
agreement, or similar arrangement, is earlier than the date 30 days
after the date the notice required by paragraph (1 )(A)~i) is published;

(ii) in the case of a solicitation for research and development, is earlier
than the date 45 days after the date the notice required by paragraph
(l)(A)(i) is published; or

(iii) in any other case, is earlier than the date 30 days after the date
the solicitation is issued.

~) Contents of notice

Each notice of solicitation required by subsection (a)(l)(A) shall include—
(1) an accurate description of the property or services to be contracted

for, which description (A) shall not be unnecessarily restrictive of com-
petition, and (B) shall include, as appropriate, the agency nomenclature,
National Stock Number or other part number, and a brief description
of the item’s form, fit, or function, physical dimensions, predominant
material of manufacture, or similar information that will assist a pro-
spective contractor to make an informed business judgment as to whether
a copy of the solicitation should be requested;

(2) provisions that—
(A) state whether the technical data required to respond to the so-

licitation will not be furnished as part of such solicitation, and identify
the source in the Government, if any, from which the technical data
may be obtained; and

(B) state whether an offeror, its product, or service must meet a
qualification requirement in order to be eligible for award, and, if so,
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identify the office from which the qualification requirement may be
obtained;
(3) the name, business address, and telephone number of the contract-

ing officer;
(4) a statement that all responsible sources may submit a bid, proposal

or quotation (as appropriate) which shall be considered by the agency;
and

(5) in the case of a procurement using procedures other than compet-
itive procedures, a statement of the reason justifying the use of such
procedures and the identity of the intended source.

(c) Exempted, etc., activities of executive agency

(1) A notice is not required under subsection (a)(1) of this section if—
(A) the notice would disclose the executive agency’s needs and the

disclosure of such needs would compromise the national security;
(B) the proposed procurement would result from acceptance of—

(~) any unsolicited proposal that demonstrates a unique and inno-
vative research concept and the publication of any notice of such un-
solicited research proposal would disclose the originality of thought or
innovativeness of the proposal or would disclose proprietary infor-
mation associated with the proposat or

(ii) a proposal submitted under section 638 of title 15;
(C) the procurement is made against an order placed under a require-

ments contract;
(D) the procurement is made for perishable subsistence supplies; or
(E) the procurement is for utility services, other than telecommuni-

cation services, and only one source is available.
(2) The requirements of subsection (a)(l)(A) of this section do not apply

to any procurement under conditions described in paragraph (2), (3), (4),
(5), or (7) of section 253(c) of this title or paragraph (2), (3), (4), (5), or (7)
of section 2304(c) of title 10.

(3) The requirements of subsection (a)(l)(A) of this section shall not apply
in the case of any procurement for which the head of the executive agency
makes a determination in writing, after consultation with the Administrator
for Federal Procurement Policy and the Administrator of the Small Business
Administration, that it is not appropriate or reasonable to publish a notice
before issuing a solicitation.

(d) Availability of complete solicitation package; payment of fee

An executive agency shall make available to any business concern, or the
authorized representative of such concern, the complete solicitation pack-
age for any on-going procurement announced pursuant to a notice under
this section. An executive agency may require the payment of a fee, not
exceeding the actual cost of duplication, for a copy of such package.
(Pub. L. 93-400,$18, as added Pub. L. 98-369, div. B, title VII, $ 2732(a),
July 18, 1984, 98 Stit. 1196, and amended Pub. L. 98-577, title III,
$ 303(a), Oct. 30, 1984,98 Stat. 3077.)
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$417. Record requirements

(a) Establishment and maintenance of computer file by executive agency
time period coverage

Each executive agency shall establish and maintain for a period of five
years a computer file, by fiscal year, containing unclassified records of all
procurements, other than small purchases, in such fiscal year.

b) Gntents

The record established under subsection (a) of this section shall include—
(1) with respect to each procurement carried out using competitive

procedures—
(A) the date of contract award;
(B) information identifying the source to whom the contract was

awarded;
(C) the property or services obtained by the Government under the

procurement; and
(D) the total cost of the procurement;

(2) with respect to each procurement carried out using procedures
other than competitive procedures—

(A) the information described in clauses (l)(A), (l)(B), (l)(C), and
(l)(D);

(B) the reason under section 253(c) of this title or section 2304(c) of
title 10, as the case may be, for the use of such procedures; and

(C) the identity of the organization or activity which conducted the
procurement.

(c) Record categories

The information that is included in such record pursuant to subsection
(b)(1) of this section and relates to procurements resulting in the submission
of a bid or proposal by only one responsible source shall be separately
categorized from the information relating to other procurements included
in such record. The record of such information shall be designated “non-
competitive procurements using competitive procedures”.

(d) Transmission and data system entry of information

The information included in the record established and maintained under
subsection (a) of this section shall be transmitted to the General Services
Administration and shall be entered in the Federal Procurement Data Sys-
tem referred to in section 405(d)(4) of this section.
(Pub. L. 93-400,$19, as added Pub. L. 98-369, div. B, title VII, $ 2732(a),
July 18, 1984,98 Stat. 1197.)

~ 418. Advocates for competition

(a) Establishment, designation, etc., in executive agency

(1) There is established in each executive agency an advocate for com-
petition.
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(2) The head of each executive agency shall—
(A) designate for the executive agency and for each procuring activity

of the executive agency one officer or employee serving in a position
authorized for such executive agency on July 18, 1984 (other than the
senior procurement executive designated pursuant to section 414(3) of
this title) to serve as the advocate for competition;

(B) not assign such officers or employees any duties or responsibilities
that are inconsistent with the duties and responsibilities of the advocates
for competition; and

(C) provide such officers or employees with such staff or assistance as
may be necessary to carry out the duties and responsibilities of the ad-
vocate for competition, such as persons who are specialists in engineering,
technical operations, contract administration, financial management, sup-
ply management, and utilization of small and disadvantaged business con-
cerns.

~) Duties and tinctions

The advocate for competition of an executive agency shall—
(1) be responsible for challenging barriers to and promoting full and

open competition in the procurement of property and services by the
executive agency;

(2) review the procurement activities of the executive agency;
(3) identify and report to the senior procurement executive of the

executive agency designated pursuant to section 414(3) of this title—
(A) opportunities and actions taken to achieve full and open com-

petition in the procurement activities of the executive agency; and
(B) any condition or action which has the effect of unnecessarily

restricting competition in the procurement actions of the executive
agency; and
(4) prepare and transmit to such senior procurement executive an an-

nual report describlng—
(A) such advocate’s activities under this section;
(B) new initiatives required to increase competition; and
(C) barriers to full and open competition that remain;

(5) recommend to the senior procurement executive of the executive
agency goals and the plans for increasing competition on a fiscal year
basis;

(6) recommend to the senior procurement executive of the executive
agency a system of personal and organizational accountability for com-
petition, which may include the use of recognition and awards to motivate
program managers, contracting officers, and others in authority to pro-
mote competition in procurement programs; and

(7) describe other ways in which the executive agency has emphasized
competition in programs for procurement training and research.

(c) Responsibilities

The advocate for competition for each procuring activity shall be re-
sponsible for challenging barriers to and promoting full and open com-
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petition in the procuring activity, including unnecessarily detailed
specifications and unnecessarily restrictive statements of need.
(Pub. L. 93-400,$20, as added Pub. L. 98-369, div. B, title VII, $ 2732(a),
July 18, 1984,98 Stat. 1197.)

$ 418a. Rlghta and technical data

(a) Regulations; legitimate proprietary interest of United States
The legitimate proprietary interest of the United States and of a con-

tractor in technical or other data shall be defined in regulations prescribed
as part of the single system of Government-wide procurement regulations
as defined in section 403(4) of this title. Such regulations may not impair
any right of the United States or of any contractor with respect to patents
or copyrights or any other right in technical data otherwise established by
law. Such regulations shall provide, with respect to executive agencies that
are subject to the provisions of title III of the Federal Property and Ad-
ministrative Services Act of 1949 [41 U.S.C. 251 et seq.], that the United
States may not require persons who have developed products or processes
offered or to be offered for sale to the public as a condition for the pro-
curement of such products or processes by the United States, to provide
to the United Smtes technical data relating to the design, development, or
manufacture of such products or processes (except for such data as may be
necessary for the United States to operate and maintain the product or use
the process if obtained by the United States as an element of performance
under the contract).

b) Unlimited tights; t=hnical dat% developed with Federd finds; un-
restricted, royalty-free right to use; rights under law

(1) Except as otherwise expressly provided by Federal statute, the reg-
ulations prescribed pursuant to subsection (a) of this section shall provide,
with respect to executive agencies that are subject to the provisions of title
III of the Federal Property and Administrative Services Act of 1949 [41
U.S.C. 251, et seq.], that the United States shall have unlimited rights in
technical data developed exclusively with Federal funds if delivery of such
data—

(A) was required as an element of performance under a contract; and
(B) is needed to ensure the competitive acquisition of supplies or ser-

vices that will be required in substantial quantities in the future.
(2) Except as otherwise expressly provided by Federal statute, the reg-

ulations prescribed pursuant to subsection (a) of this section shall provide,
with respect to executive agencies that are subject to the provisions of title
111 of the Federal Property and Administrative Services Act of 1949 [41
U.S.C. 251 et seq.], that the United States (and each agency thereof) shall
have an unrestricted, royalty-free right to use, or to have its contractors
use, for governmental purposes (excluding publication outside the Govern-
ment) technical data developed exclusively with Federal funds.

(3) The requirements of paragraphs (1) and (2) shall be in addition to
and not in lieu of any other rights that the United States may have pursuant
to law.
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(c) Factors; regulations

The following factors shall be considered in prescribing regulations pur-
suant to subsection (a) of this section:

(1) Whether the item or process to which the technical data pertains
was developed—

(A) exclusively with Federal funds;
(B) exclusively at private expense; or
(C) in part with Federal funds and in part at private expense.

(2) The statement of congressional policy and objectives in section 200
of title 35, the statement of purposes in section 2@) of the Small Business
Innovation Development Act of 1982 (Public Law 97-219; 15 U.S.C. 638
note), and the declaration of policy in section 631 of title 15.

(3) The interest of the United States in increasing competition and
lowering costs by developing and locating alternative sources of supply
and manufacture.

(d) Provision% contracts; re~lations

Regulations prescribed under subsection (a) of this section shall require
that a contract for property or services entered into by an executive agency
contain appropriate provisions relating to technical data, including provi-
sions—

(1) defining the respective rights of the United States and the contractor
or subcontractor (at any tier) regarding any technical data to be delivered
under the contract;

(2) specifying the technical dam, if any, to be delivered under the con-
tract and delivery schedules for such delivery;

(3) establishing or referencing procedures for determining the accept-
ability of technical data to be delivered under the contract;

(4) establishing separate contract line items for the technical data, if
any, to be delivered under the contract;

(5) to the maximum practicable extent, identifying, in advance of de-
livery, technical data which is to be delivered with restrictions on the
right of the United S~tes to use such data;

(6) requiring the contractor to revise any technical data delivered under
the contract to reflect engineering design changes made during the per-
formance of the contract and affecting the form, fit, and function of the
items specified in the contract and to deliver such revised technical data
to an agency within a time specified in the contract;

(7) requiring the contractor to furnish written assurance at the time
the technical data is delivered or is made available that the technical data
is complete and accurate and satisfies the requirements of the contract
concerning technical data;

(8) establishing remedies to be available to the United States when
technical data required to be delivered or made available under the con-
tract is found to be incomplete or inadequate or to not satisfy the re-
quirements of the contract concerning technical data; and
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(9) authorizing the head of the agency to withhold payments under the
contract (or exercise such other remedies as the head of the agency con-
siders appropriate) during any period if the contractor does not meet the
requirements of the contract pertaining to the delivery of technical data.

(Pub. L. 93-400,$21, as added Pub. L. 98-577, title III, $ 301(a), Oct. 30,
1984, 98 Stat. 3074, and amended Pub. L. 99-145, title IX, $ 961(d)(2),
Nov. 8, 1985, gg Stat. 704.)

* * * * *

CHAPTER 9+ONTRACT DISPUTES

$601. Definitions

As used in this chapter—
(1) the term “agency head” means the head and any assistant head of

an executive agency, and may “upon the designation by” the head of an
executive agency include the chief official of any principal division of the
agency;

(2) the term “executive agency” means an executive department as
defined in section 101 of title 5, an independent establishment as defined
by section 104 of title 5 (except that it shall not include the General
Accounting Office), a military department as defined by section 102 of
title 5, and a wholly owned Government corporation as defined by section
910 1(3) of title 31, the United States Postil Service, and the Postal Rate
Commission;

(3) the term “contracting officer” means any person who, by appoint-
ment in accordance with applicable regulations, has the authority to enter
into and administer contracts and make determinations and findings with
respect thereto. The term also includes the authorized representative of
the contracting officer, acting within the limits of his authority;

(4) the term “contractor” means a party to a Government contract
other than the Government;

(5) the term “Administrator” means the Administrator for Federal
Procurement Policy appointed pursuant to the Office of Federal Pro-
curement Policy Act [41 U.S.C. 401 et seq.];

(6) the term “agency board” means an agency board of contract appeals
established under section 607 of this title; and

(7) the term “misrepresentation of fact” means a false statement of
substantive fact, or any conduct which leads to a belief of a substantive
fact material to proper understanding of the matter in hand, made with
intent to deceive or mislead.
(Pub. L. 95-563, $2, NOV. 1, 1978,92 Stat. 2383.)

EXPLANATORYNom

Shoti Tide. %ction I of PublicLaw95- are derived,as wellas provisionsin titles
563, 99 S@t.2383,providedthattheAct, 5, 28and31,canbe citedasthe“Contract
from whichsections601 to 613of title41 DisputesAct of 1978.”
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$602. Applicability of law

(a) Executive agency contracts

Unless otherwise specifically provided herein, this chapter applies to
any express or implied contract (including those of the nonappropriated
fund activities described in sections 1346 and 1491 of title 28) entered
into by an executive agency for—

(1) the procurement of property, other than real property in being;
(2) the procurement of services;
(3) the procurement of construction, alteration, repair or maintenance

of real property; or,
(4) the disposal of personal property.

(b) Tennessee Valley Authority contracts

With respect to contracts of the Tennessee Valley Authority, the provi-
sions of this chapter shall apply only to those contracts which contain a
disputes clause requiring that a contract dispute be resolved through an
agency administrative process. Notwithstanding any other provision of this
chapter, contracts of the Tennessee Valley Authority for the sale of fertilizer
or electric power or related to the conduct or operation of the electric
power system shall be excluded from the chapter.

(c) Foreign government or international organization contracts

This chapter does not apply to a contract with a foreign government, or
agency thereof, or international organization, or subsidiary body thereof,
if the head of the agency determines that the application of the chapter to
the contract would not be in the public interest,
(Pub. L. 95-563, $3, NOV. 1, 1978,92 Stit. 2383.)

* * * * *

$604. Fraudulent claims

If a contractor is unable to support any part of his claim and it is deter-
mined that such inability is attributable to misrepresentation of factor fraud
on the part of the contractor, he shall be liable to the Government for an
amount equal to such unsupported part of the claim in addition to all costs
to the Government attributable to the cost of reviewing said part of his
claim. Liability under this section shall be determined within six years of
the commission of such misrepresentation of fact or fraud.
(Pub. L. 95-563, $5, NOV. 1, 1978, 92 Stat. 2384.)

~ 605. Decision by contracting officer

(a) Contractor claims

All claims by a contractor against the government relating to a contract
shall be in writing and shall be submitted to the contracting officer for a
decision. All claims by the government against a contractor relating to a
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contract shall be the subject of a decision by the contracting officer. The
contracting officer shall issue his decision in writing, and shall mail or other-
wise furnish a copy of the decision to the contractor. The decision shall
state the reasons for the decision reached, and shall inform the contractor
of his rights as provided in this chapter. Specific findings of fact are not
required, but, if made, shall not be binding in any subsequent proceeding.
The authority of this subsection shall not extend to a claim or dispute for
penalties or forfeitures prescribed by statute or regulation which another
Federal agency is specifically authorized to administer, settle, or determine.
This section shall not authorize any agency head to settle, compromise, pay,
or otherwise adjust any claim involving fraud.

(b) Review; performance of contract pending appeal
The contracting officer’s decision on the claim shall be final and conclu-

sive and not subject to review by any forum, tribunal, or Government
agency, unless an appeal or suit is timely commenced as authorized by this
chapter. Nothing in this chapter shall prohibit executive agencies from in-
cluding a clause in government contracts requiring that pending final de-
cision of an appeal, action, or final settlement, a contractor shall proceed
diligently with performance of the contract in accordance with the con-
tracting officer’s decision.

(c) Amount of claim, certification; notification% time of issuance; pre
sumption

(1) A contracting oficer shall issue a decision on any submitted claim of
$50,000 or less within sixty days from his receipt of a written request from
the contractor that a decision be rendered within that period. For claims
of more than $50,000, the contractor shall certify that the claim is made
in good faith, that the supporting data are accurate and complete to the
best of his knowledge and belief, and that the amount requested accurately
reflects the contract adjustment for which the contractor believes the gov-
ernment is liable.

(2) A contracting oficer shall, within sixty days of receipt of a submitted
certified claim over $50,000—

(A) issue a decision; or
(B) notify the contractor of the time within which a decision will be

issued.
(3) The decision of a contracting officer on submitted claims shall be

issued within a reasonable time, in accordance with regulations promulgated
by the agency, taking into account such factors as the size and complexity
of the claim and the adequacy of the information in support of the claim
provided by the contractor.

(4) A contractor may request the agency board of contract appeals to
direct a contracting officer to issue a decision in a specified period of time,
as determined by the board, in the event of undue delay on the part of the
contracting officer.

(5) Any failure by the contracting officer to issue a decision on a contract
claim within the period required will be deemed to be a decision by the
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contracting o~cer denying the claim and will authorize the commencement
of the appeal or suit on the claim as otherwise provided in this chapter.
However, in the event an appeal or suit is so commenced in the absence of
a prior decision by the contracting officer, the tribunal concerned may, at
its option, stay the proceedings to obtain a decision on the claim by the
contracting officer.
(Pub. L. 95-563, $6, Nov. 1, 1978, 92 Stat. 2384.)

$606. Gntractor’s right of appeal to board of contract appeals

Within ninety days from the date of receipt of a contracting officer’s
decision under section 605 of this title, the contractor may appeal such
decision to an agency board of contract appeals, as provided in section 607
of this title.
(Pub. L. 95-563, $7, Nov. 1, 1978, 92 Stat. 2385.)

$607. Agency boards of contracts appeals

(a) Establishmen~ consultation; Tennessee Valley Authority

(1) Except as provided in paragraph (2) an agency board of contract
appeals may be established within an executive agency when the agency
head, after consultation with the Administrator, determines from a work-
load study that the volume of contract claims justifies the establishment of
a full-time agency board of at least three members who shall have no other
inconsistent duties. Workload studies will be updated at least once every
three years and submitted to the Administrator.

(2) The Board of Directors of the Tennessee Valley Authority may es-
tablish a board of contract appeals for the Authority of an indeterminate
number of members.

@) Appointment of members; chairma~ compensation

(1) Except as provided in paragraph (2), the members of agency boards
shall be selected and appointed to serve in the same mnner as adminis-
trative law judges appointed pursuant to section 3105 of title 5, with an
additional requirement that such members shall have had not fewer than
five years’ experience in public contract law. Full-time members of agency
boards serving as such on the effective date of this chapter shall be consid-
ered qualified. The chairman and vice chairman of each board shall be
designated by the agency head from members so appointed. The chairman
of each agency board shall receive compensation at a rate equal to that paid
a GS– 18 under the General Schedule contained in section 5332, of title 5,
the vice chairman shall receive compensation at a rate equal to that paid a
GS– 17 under such General Schedule, and all other members shall receive
compensation at a rate equal to that paid a GS– 16 under such General
Schedule. Such positions shall be in addition to the number of positions
which may be placed in GS– 16, GS– 17, and GS– 18 of such General Schedule
under existing law.

(2) The Board of Directors of the Tennessee Valley Authority shall es-
tablish criteria for the appointment of members to its agency board of
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contract appeals established in subsection (a)(2) of this section, and shall
designate a chairman of such board. The chairman of such board shall
receive compensation at a rate equal to the daily rate paid a GS– 18 under
the General Schedule contained in section 5332, of title 5, for each day he
is engaged in the actual performance of his duties as a member of such
board. All other members of such board shall receive compensation at a
rate equal to the daily rate paid a GS– 16 under such General Schedule for
each day they are engaged in the actual performance of their duties as
members of such board.

(c) Appeals; inter-agency arrangements

If the volume of contract claims is not sufficient to justify an agency
board under subsection (a) of this section or if he otherwise considers it
appropriate, any agency head shall arrange for appeals from decisions by
contracting officers of his agency to be decided by a board of contract
appeals of another executive agency. In the event an agency head is unable
to make such an arrangement with another agency, he shall submit the case
to the Administrator for placement with an agency board. The provisions
of this subsection shall not apply to the Tennessee Valley Authority.

(d) Jurisdiction

Each agency board shall have jurisdiction to decide any appeal from a
decision of a contracting officer(1) relative to a contract made by its agency,
and (2) relative to a contract made by any other agency when such agency
or the Administrator has designated the agency board to decide the appeal.
In exercising this jurisdiction, the agency board is authorized to grant any
relief that would be available to a litigant asserting a contract claim in the
United States Claims Court.

(e) Decisions

An agency board shall provide to the fullest extent practicable, informal,
expeditious, and inexpensive resolution of disputes, and shall issue a decision
in writing or take other appropriate action on each appeal submitted, and
shall mail or otherwise furnish a copy of the decision to the contractor and
the contracting officer.

(f) Accelerated appeal disposition

The rules of each agency board shall include a procedure for the accel-
erated disposition of any appeal from a decision of a contracting officer
where the amount in dispute is $50,000 or less. The accelerated procedure
shall be applicable at the sole election of only the contractor. Appeals under
the accelerated procedure shall be resolved, whenever possible, within one
hundred and eighty days from the date the contractor elects to utilize such
procedure.

(g) Review

(1) The decision of an agency board of contract appeals shall be final,
except that—
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(A) a contractor may appeal such a decision to the United States Court
of Appeals for the Federal Circuit within one hundred twenty days after
the date of receipt of a copy of such decision, or

(B) the agency head, if he determines that an appeal should be taken,
and with the prior approval of the Attorney General, transmits the de-
cision of the board of contract appeals to the Court of Appeals for the
Federal Circuit for judicial review under section 1295 of title 28, within
one hundred and twenty days from the date of the agency’s receipt of a
copy of the board’s decision.
(2) Notwithstanding the provisions of paragraph (l), the decision of the

board of contract appeals of the Tennessee Valley Authority shall be final,
except that—

(A) a contractor may appeal such a decision to a United States district
court pursuant to the provisions of section 1337 of title 28, within one
hundred twenty days after the date of receipt of a copy of such decision,
or

(B) The Tennessee Valley Authority may appeal the decision to a United
States district court pursuant to the provisions of section 1337 of title
28, within one hundred twenty days after the date of the decision in any
case.

(h) Procedural guidelines
Pursuant to the authority conferred under the Office of Federal Pro-

curement Policy Act [41 U.S.C. 401 et seq.], the Administrator is authorized
and directed, as may be necessary or desirable to carry out the provisions
of this chapter, to issue guidelines with respect to criteria for the establish-
ment, functions, and procedures of the agency boards (except for a board
established by the Tennessee Valley Authority).
(Pub. L. 95-563, $8, Nov. 1, 1978, 92 Stat. 2385; Pub. L. 97-164, title
I, $$ 156, lo, Apr. 2, 1982, 96 Stat. 47, 48.)

$608. Small claims

(a) Accelerated disposition of appeals
The rules of each agency board shall include a procedure for the ex-

pedited disposition of any appeal from a decision of a contracting officer
where the amount in dispute is $10,000 or less. The small claims procedure
shall be applicable at the sole election of the contractor.

@) Simplified roles of procedure
The small claims procedure shall provide for simplified rules of procedure

to facilitate the decision of any appeal thereunder. Such appeals may be
decided by a single member of the agency board with such concurrences
as may be provided by rule or regulation.

(c) Time of decision
Appeals under the small claims procedure shall be resolved, whenever

possible, within one hundred twenty days from the date on which the con-
tractor elects to utilize such procedure.
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(d) Finality of dwision

A decision against the Government or the contractor reached under the
small claims procedure shall be final and conclusive and shall not be set
aside except in cases of fraud.

(e) Eff+ of decision

Administrative determinations and final decisions under this section shall
have no value as precedent for future cases under this chapter.

(f) Review of requ~lte amount in controversy

The Administrator is authorized to review at least every three years,
beginning with the third year after November 1, 1978, the dollar amount
defined in subsection (a) of this section as a small claim, and based upon
economic indexes selected by the Administrator adjust that level accord-
ingly.
(Pub. L. 95-953, $9, Nov. 1, 1978,92 Stat. 2387.)

$609. Judicial review of board decisions

(a) Actions in United States Claims CourG district court actions; time for
filing

(1) Except as provided in paraWaph (2), and in lieu of appealing the
decision of the contracting officer under section 605 of this title to an agency
board, a contractor may bring an action directly on the claim in the United
States Claims Court, notwithstanding any contract provision, regulation, or
rule of law to the contrary.

(2) In the case of an action against the Tennessee Valley Authority, the
contractor may only bring an action directly on the claim in a United States
district court pursuant to section 1337 of title 28, notwithstanding any
contract provision, regulation, or rule of law to the contrary.

(3) Any action under paragraph (1) or (2) shall be filed within twelve
months from the date of the receipt by the contractor of the decision of
the contracting officer concerning the claim, and shall proceed de novo in
accordance with the rules of the appropriate court.

b) Finality of board decision

In the event of an appeal by a contractor or the Government from a
decision of any agency board pursuant to section 607 of this title, notwith-
standing any contract provision, regulation, or rules of law to the contrary,
the decision of the agency board on any question of law shall not be final
or conclusive, but the decision on any question of fact shall be final and
conclusive and shall not be set aside unless the decision is fraudulent, or
arbitrary, or capricious, or so grossly erroneous as to necessarily imply bad
faith, or if such decision is not supported by substantial evidence.

(c) Remand or retention of case

In any appeal by a contractor or the Government from a decision of an
agency board pursuant to section 607 of this title, the court may render
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an opinion and judgement and remand the case for further action by the
agency board or by the executive agency as appropriate, with such direction
as the court considers just and proper.

(d) Consolidation

If two or more suits arising from one contract are filed in the United
States Claims Court and one or more agency boards, for the convenience
of parties or witnesses or in the interest of justice, the United States Claims
Court may order the consolidation of such suits in that court or transfer
any suits to or among the agency boards involved.

(e) Judgments as to fewer than all claims

In any suit filed pursuant to this chapter involving two or more claims,
counterclaims, cross-claims, or third-party claims, and where a portion of
one such claim can be divided for purposes of decision or judgment, and
in any such suit where multiple parties are involved, the court, whenever
such action is appropriate, may enter a judgment as to one or more but
fewer than all of the claims, portions thereof, or parties.
(Pub. L. 95-563, $10, Nov. 1, 1978, 92 Stat. 2388; Pub. L. 97-164, title
I> $$ 157, lo, 161(10), Apr. 2, 1982, 96 Stat. 47–49.)

$610. Subpwna, discovery, and deposition

A member of an agency board of contract appeals may administer oaths
to wimesses, authorize depositions and discovery proceedings, and require
by subpoena the attendance of witnesses, and production of books and
papers, for the taking of testimony or evidence by deposition or in the
hearing of an appeal by the agency board. In case of contumacy or refusal
to obey a subpoena by a person who resides, is found, or transacts business
within the jurisdiction of a United States district court, the court, upon
application of the agency board through the Attorney General; or upon
application by the board of contract appeals of the Tennessee Valley Au-
thority, shall have jurisdiction to issue the person an order requiring him
to appear before the agency board or a member thereof, to produce evi-
dence or to give testimony, or both. Any failure of any such person to obey
the order of the court maybe punished by the court as a contempt thereof.
(Pub. L. 95-563, $11, Nov. 1, 1978,92 Stat. 2388.).

~ 611. Interest

Interest on amounts found due contractors on claims shall be paid to the
contractor from the date the contracting officer receives the claim pursuant
to section 605(a) of this title from the contractor until payment thereof.
The interest provided for in this section shall be paid at the rate established
by the Secretary of the Treasury pursuant to Public Law 92–41 (85 Stat.
97) for the Renegotiation Board.
(Pub. L. 95-563, $12, Nov. 1, 1978, 92 Stat. 2389.)
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$612. Payment of claims

(a) Judgments

Any judgment against the United States on a claim under this chapter
shall be paid promptly in accordance with the procedures provided by sec-
tion 1304 of title 31.

~) Monetary awards

Any monetary award to a contractor by an agency board of contract
appeals shall be paid promptly in accordance with the procedures contained
in subsection (a) of this section.

(c) Reimbursement

Payments made pursuant to subsections (a) and (b) of this section shall
be reimbursed to the fund provided by section 1304 of title 31 by the
agency whose appropriations were used for the contract out of available
funds or by obwining additional appropriations for such purposes.

(d) Tennessee Valley Authority ‘Y
(1) Notwithstanding the provisions of subsection (a) through (c) of this

section, any judgment against the Tennessee Valley Authority on a claim
under this chapter shall be paid promptly in accordance with the provisions
of section 831 h@) of title 16.

(2) Notwithstanding the provisions of subsection (a) through (c), any mon-
etary award to a contractor by the board of contract appeals for the Ten-
nessee Valley Authority shall be paid in accordance with the provisions of
section 831 h(b) of title 16.
(Pub. L. 95-563, $13, Nov. 1, 1978,92 Stat. 2389.)

$613. Separability of provisions

If any provision of this chapter, or the application of such provision to
any persons or circumstances, is held invalid, the remainder of this chapter,
or the application of such provision to persons or circumstances other than
those to which it is held invalid, shall not be affected thereby.
(Pub. L. 95-563,$15, Nov. 1, 1978,92 Stat. 2391.)
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TITLE 42, U.S. CODE—THE PUBLIC HEALTH AND
WELFARE

* * * * *

CHAPTER 6A—PUBLIC HEALTH SERVICE

* * * * *

SUBCHAPTER XII—SAFETY OF PUBLIC
WATER SYSTEMS

* * * * *

$ 300j-6. Federal agencies

(a) Compliance with Fderd, State, and local requirements, etc.; scope
of applicability of compliance requirements, etc.; liability for civil
penalties

Each Federal agency (1) having jurisdiction over any federally owned or
maintained public water system or (2) engaged in any activity resulting, or
which may result in, underground injection which endangers drinking water
(within the meaning of section 300h(d)(2) of this title) shall be subject to,
and comply with, all Federal, State, and local requirements, administrative
authorities, and process and sanctions respecting the provision of safe drink-
ing water and respecting any underground injection program in the same
mnner, and to the same extent, as any nongovernmental entity. The pre-
ceding sentence shall apply (A) to any requirement whether substantive or
procedural (including any recordkeeping or reporting requirement, any
requirement respecting permits, and any other requirement whatsoever),
(B) to the exercise of any Federal, State, or local administrative authority,
and (C) to any process or sanction, whether enforced in Federal, State, or
local courts or in any other manner. This subsection shall apply, notwith-
standing any immunity of such agencies, under any law or rule of law. No
officer, agent, or employee of the United States shall be personally liable
for any civil penalty under this subchapter with respect to any actor omission
within the scope of his official duties.

* * * * *

(c) Indian rights and sovereignty as unaffect@ “Federal agency$’defined

(1) Nothing in the Safe Drinking Water Amendments of 1977 shall be
construed to alter or affect the status of American Indian lands or water
rights nor to waive any sovereignty over Indian lands guaranteed by treaty
or statute.
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(2) For the purposes of this chapter, the term “Federal agency” shall not
be construed to refer to or include any American Indian tribe, nor to the
Secretary of the Interior in his capacity as trustee of Indian lands.
Ouly 1, 1944, ch. 373, title XIV, $1447, as added Dec. 16, 1974, Pub. L.
93–523, $ 2(a), 88 Stat. 1688, and amended Nov. 16, 1977, Pub. L. 95-
190, $ 8(a), (d), 91 Stat. 1396, 1397.)

* * * * *

CHAPTER 21—CIVIL RIGHTS

* * * * *

SUBCHAPTER V—FEDERALLY ASSISTED
PROGRAMS

$ 2000d. Prohibition against exclusion from participation in, denial of
benefits of, and discrimination under federally assisted program on
ground of race, color, or national origin

No person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity receiving
Federal financial assistance.
(Pub. L. 88-352, title VI, $601, July 2, 1964, 78 Stat. 252.)

EXPLANATORYNOTE

Short Title. Section1 of PublicLaw88- from titleVI of the 1964 Act, and sections
352, 78 Smt.241,providesthattheAct my 2000e to 2000e-17 of title42 derive from
be cited as the “Civil R]ghtsAct of 1964:’ titleVII of the 1964Act.
Sections2000dto 2000d-5 of title42 derive

$ 2000d-1. Federd authority and financial assistance to programs or
activities by way of grant, loan, or contract other than contract of
insurance or guaranty, rules and regulations; approval by PresidenC
compliance with rqirements; reports to Congressional committees;
effective date of administrative action

Each Federal department and agency which is empowered to extend Fed-
eral financial assistance to any program or activity, by way of grant, loan,
or contract other than a contract of insurance or guaranty, is authorized
and directed to effectuate the provisions of section 2000d of this title with
respect to such program or activity by issuing rules, regulations, or orders
of general applicability which shall be consistent with achievement of the
objectives of the statute authorizing the financial assistance in connection
with which the action is taken. No such rule, regulation, or order shall
become effective unless and until approved by the President. Compliance
with any requirement adopted pursuant to this section may be effected (1)
by the termination of or refusal to grant or to continue assistance under
such program or activity to any recipient as to whom there has been an
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express finding on the record, after opportunity for hearing, of a failure
to comply with such requirement, but such termination or refusal shall be
limited to the particular political entity, or part thereof, or other recipient
as to whom such a finding has been made and, shall be limited in its effect
to the particular program, or part thereof, in which such noncompliance
has been so found, or (2) by any other means authorized by law: Prmided,
hwwer, That no such action shall be taken until the department or agency
concerned has advised the appropriate person or persons of the failure to
comply with the requirement and has determined that compliance cannot
be secured by volunwry means. In the case of any action terminating, or
refusing to grant or continue, assistance because of failure to comply with
a requirement imposed pursuant to this section, the head of the Federal
department or agency shall file with the committees of the House and Senate
having legislative jurisdiction over the program or activity involved a full
written report of the circumstances and the grounds for such action. No
such action shall become effective until thirty days have elapsed after the
filing of such report.
(Pub. L. 88-352, title VI, $602, July 2, 1964, 78 Stat. 252.)

$ 2000d-2. Judicid review, administrative procedure provisions

Any department or agency action taken pursuant to section 2000d–1 of
this title shall be subject to such judicial review as may otherwise be provided
by law for similar action taken by such department or agency on other
grounds. In the case of action, not otherwise subject to judicial review,
terminating or refusing to grant or to continue financial assistance upon a
finding of failure to comply with any requirement imposed pursuant to
section 2000d– 1 of this title, any person aggrieved (including any State or
political subdivision thereof and any agency of either) may obtain judicial
review of such action in accordance with chapter 7 of title 5, and such action
shall not be deemed committed to unreviewable agency discretion within
the meaning of that chapter.
(Pub, L. 88-352, title VI, $603, July 2, 1964, 78 Stat. 253.)

$ 2000d-3. Construction of provisions not to authorize administrative
action with respect to employment practices except where primary
objective of Federal financial assistance is to provide employment

Nothing contained in this subchapter shall be construed to authorize
action under this subchapter by any department or agency with respect to
any employment practice of any employer, employment agency, or labor
organization except where a primary objective of the Federal financial as-
sistance is to provide employment.
(Pub. L. 88-352, title VI, $604, July 2, 1964, 78 Stat. 253.)

$ 2000d4. Federal authority and financial assistance to programs or
activities by way of contract of insurance or guaranty

Nothing in this subchapter shall add to or detract from any existing
authority with respect to any program or activity under which Federal

. .,
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financial assistance is extended by way of a contract of insurance or guar-
anty.
(Pub. L. 88-352, title VI, $605, July 2, 1964,78 Stat. 253.)

* * * * *

SUBCHAPTER VI—EQUAL EMPLOYMENT
OPPORTUNITIES

$ 2000e. Definitions

For the purposes of this subchapter—
(a) The term “person ‘‘ includes one or more individuals, governments,

governmental agencies, political subdivisions, labor unions, partnerships,
associations, corporations, legal representatives, mutual companies, joint-
stock companies, trusts, unincorporated organizations, trustees, trustees
in cases under title 11, or receivers.

(b) The term “employer” means a person engaged in an industry af-
fecting commerce who has fifteen or more employees for each working
day in each of twenty or more calendar weeks in the current or preceding
calendar year, and any agent of such a person, but such term does not
include (1) the United States, a corporation wholly owned by the Gov-
ernment of the United Smtes, an Indian tribe, or any department or
agency of the District of Columbia subject by statute to procedures of
the competitive service (as defined in section 2102 of title 5), or (2) a
bona fide private membership club (other than a labor organization)
which is exempt from taxation under section 501(c) of title 26, except
that during the first year after March 24, 1972, persons having fewer
than twenty-five employees (and their agents) shall not be considered
employers.

(c) The term “employment agency” means any person regularly un-
dertaking with or without compensation to procure employees for an
employer or to procure for employees opportunities to work for an em-
ployer and includes an agent of such a person.

(d) The term “labor organization” means a labor organization engaged
in an industry affecting commerce, and any agent of such an organization,
and includes any organization of any kind, any agency, or employee rep
resentation committee, group, association, or plan so en~ged in which
employees participate and which exists for the purpose, in whole or in
part, of dealing with employers concerning grievances, labor disputes,
wages, rates of pay, hours, or other terms or conditions of employment,
and any conference, general committee, joint or system board, or joint
council so engaged which is subordinate to a national or international
labor organization.

(e) A labor organization shall be deemed to be engaged in an industry
affecting commerce if (1) it maintains or operates a hiring hall or hiring
office which procures employees for an employer or procures for em-
ployees opportunities to work for an employer, or (2) the number of its
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members (or, where it is a labor organization composed of other labor
organizations or their representatives, if the aggregate number of the
members of such other labor organization) is (A) twenty-five or more
during the first year after March 24, 1972, or (B) fifteen or more there-
after, and such labor organization—

(1) is the certified representative of employees under the provisions
of the National Labor Relations Act, as amended [29 U.S.C. 151 et
seq.], or the Railway Labor Act, as amended [45 U.S. C. 151,,et seq.];

(2) although not certified, is a national or international labor or-
ganization or a local labor organization recognized or acting as the
representative of employees of an employer or employers engaged in
an industry affecting commerce; or

(3) has chartered a local labor organization or subsidiary body which
is representing or actively seeking to represent employees of employers
within the meaning of paragraph (1) or (2); or

(4) has been chartered by a labor organization representing or ac-
tively seeking to represent employees within the meaning of paragraph
(1) or (2) as the local or subordinate body through which such em-
ployees may enjoy membership or become affiliated with such labor
organization; or

(5) is a conference, general committee, joint or system board, or joint
council subordinate to a national or international labor organization,
which includes a labor organization engaged in an industry affecting
commerce within the meaning of any of the preceding paragraphs of
this subsection.
(f) The term “employee” means an individual employed by an em-

ployer, except that the term “employee” shall not include anY person
elected to public office in any State or political subdivision of any State
by the qualified voters thereof, or any person chosen by such officer to
be on such officer’s personal staff, or an appointee on the policy making
level or an immediate adviser with respect to the exercises of the con-
stitutional or legal powers of the office. The exemption set forth in the
preceding sentence shall not include employees subject to the civil service
laws of a State government, governmental agency or political subdivision.

(g) The term “commerce” means trade, trafic, commerce, transpor-
tation, transmission, or communication among the several States; or be-
tween a State and any place outside thereofi or within the District of
Columbia, or a possession of the United States; or between points in the
same State but through a point outside thereof.

(h) The term “industry affecting commerce” means any activity, busi-
ness, or industry in commerce or in which a labor dispute would hinder
or obstruct commerce or the free flow of commerce and includes any
activity or industry “affecting commerce” within the meaning of the
Labor-Management Reporting and Disclosure Act of 1959 [29 U.S.C.
401 et seq.], and further includes any governmental industry, business,
or activity.
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(i) The term “State” includes a State of the United States, the District
of Columbia, Puerto Rico, the Virgin Islands, American Samoa, Guam,
Wake Island, the Canal Zone, and Outer Continental Shelf lands defined
in the Outer Continental Shelf Lands Act [43 U.S.C. 1331 et seq.].

U) The term “religion” includes all aspects of religious observance and
practice, as well as belief, unless an employer demonstrates that he is
unable to reasonably accommodate to an employee’s or prospective em-
ployee’s religious observance or practice without undue hardship on the
conduct of the employer’s business.

(k) The terms “because of sex” or “on the basis of sex” include, but
are not limited to, because of or on the basis of pregnancy, childbirth,
or related medical conditions; and women affected by pregnancy, child-
birth, or related medical conditions shall be treated the same for all
employment-related purposes, including receipt of benefits under fringe
benefit programs, as other persons not so affected but similar in their
ability or inability to work, and nothing in section 2000e–2(h) of this title
shall be interpreted to permit otherwise. This subsection shall not require
an employer to pay for health insurance benefits for abortion, except
where the life of the mother would be endangered if the fetus were
carried to term, or except where medical complications have arisen from
an abortion: Prwided, That nothing herein shall preclude an employer
from providing abortion benefits or otherwise affect bargaining agree-
ments in regard to abortion.

(Pub. L. 88-352, title VII, $701, July 2, 1964,78 Stat. 253; Pub. L. 89-
554, $ 8(a), Sept. 6, 1966, 80 Stat. 662; Pub. L. 92–261, $2, Mar. 24,
1972, 86 Stat. 103; Pub. L. 95–555, $1, Oct. 31, 1978, 92 Stat. 2076;
Pub. L. 95-598, title 111, Q 330, Nov. 6, 1978, 92 Stat. 2679.)

$ 2000+1. SuWapter’ not applicable to employment of aliens outside
State and individuals for performance of activities of religious cor-
porations, associations, educational institutions, or societies.

This subchapter shall not apply to an employer with respect to the em-
ployment of aliens outside any State, or to a religious corporation, associ-
ation, educational institution, or society with respect to the employment of
individuals of a particular religion to perform work connected with the
carrying on by such corporation, association, educational institution, or
society of its activities.
(Pub. L. 88-352, title VII, $702, July 2, 1964, 78 Stat. 255; Pub. L. 92-
261, $3, Mar. 24, 1972, 86 Stat. 103.)

$ 2000*2. Unlawti employment practices

(a) Employer practices

It shall be an unlawful employment practice for an employer—
(1) to fail or refuse to hire or to discharge any individual, or otherwise

to discriminate against any individual with respect to hls compensation,
terms, conditions, or privileges of employment, because of such individ-
ual’s race, color, religion, sex, or national origin; or
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(2) to limit, segregate, or classify his employees or applicants for em-
ployment opportunities or otherwise adversely affect his status as an em-
ployee, because of such individual’s race, color, religion, sex, or national
origin.

0) Employment agency practices

It shall be an unlwful employment practice for an employment agency
to fail or refuse to refer for employment, or otherwise to discriminate
against, any individual because of his race, color, religion, sex, or national
origin, or to classify or refer for employment any individual on the basis
of his race color, religion, sex, or national origin.

(c) Labor organization practices

It shall be an unlawful employment practice for a labor organization—
(1) to exclude or to expel from its membership, or otherwise to dis-

criminate against, any individual because of his race, color, religion, sex,
or national origin;

(2) to limit, segregate, or classify its membership or applicants for mem-
bership, or to classify or fail or refuse to refer for employment any in-
dividual, in any way which would deprive or tend to deprive any individual
of employment opportunities, or would limit such employment oppor-
tunities or otherwise adversely affect his status as an employee or an as
applicant for employment, because of such individual’s race, color, reli-
gion, sex, or national origin; or

(3) to cause or attempt to cause an employer to discriminate against
an individual in violation of this section.

(d) Training programs

It shall be an unlawful employment practice for any employer, labor
organization, or joint labor-management committee controlling appren-
ticeship or other training or retraining, including on-the~ob training pro-
grams to discriminate against any individual because of his race, color,
religion, sex, or national origin in admission to, or employment in, any
program established to provide apprenticeship or other training.

(e) Businesses or enterprises with personnel qualified on basis of religion,
sex, or national origin; educational institutions with personnel of
particular reli#on

Notwithstanding any other provision of this subchapter, (1) it shall not
be an unlawful employment practice for an employer to hire and employ
employees, for an employment agency to classify, or refer for employment
any individual, for a labor organization to classify its membership or to’
classify or refer for employment any individual, or for an employer, labor
organization, or joint labor-management committee controlling appren-
ticeship or other training or retraining programs to admit or employ any
individual in any such program, on the basis of his religion, sex, or national
origin in those certain instances where religion, sex, or national origin is a
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bona fide occupational qualification reasonably necessary to the normal
operation of that particular business or enterprise, and (2) it shall not be
an unlawful employment practice for a school, college, university, or other
educational institution or institution of learning to hire and employ emp-
loyees of a particular religion if such school, college, university, or other
educational institution or institution of learning is, in whole or in substantial
part, owned, supported, controlled, or managed by a particular religion or
by a particular religious corporation, association, or society, or if the cur-
riculum of such school, college, university, or other educational institution
or institution of learning is directed toward the propagation of a particular
religion.

(f) Members of Communist Party of Communist-action or Communist-
front organizations

As used in this subchapter, the phrase “unlawful employment practice”
shall not be deemed to include any action or measure taken by an employer,
labor organization, joint labor-management committee, or employment
agency with respect to an individual who is a member of the Communist
Party of the United States or of any other organization required to register
as a Communist-action or Communist-front organization by final order of
the Subversive Activities Control Board pursuant to the Subversive Activ-
ities Control Act of 1950 [50 U.S.C. 781 et seq.].

(g) National security

Notwithstanding any other provision of this subchapter, it shall not be
an unlawful employment practice for an employer to fail or refuse to hire
and employ any individual for any position, for an employer to discharge
any individual from any position, or for an employment agency to fail or
refuse to refer any individual for employment in any position, or for a labor
organization to fail or refuse to refer any individual for employment in any
position, if—

(1) the occupancy of such position, or access to the premises in or upon
which any part of the duties of such position is performed or is to be
performed, is subject to any requirement imposed in the interest of the
national security of the United States under any security program in effect
pursuant to or administered under any statute of the United States or
any Executive order of the President; and

(2) such individual has not fulfilled or has ceased to fulfill that require-
ment.

(h) Seniority or merit system; quantity or quality of production; ability
tests; compensation based on sex and authorized by minimum wage
provisions

Notwithstanding any other provision of this subchapter, it shall not be
an unlawful employment practice for an employer to apply different stan-
dards of compensation, or different terms, conditions, or privileges of em-
ployment pursuant to a bona fide seniority or merit system, or a system
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which measures earnings by quantity or quality of production or to em-
ployees who work in different locations, provided that such differences are
not the result of an intention to discriminate because of race, color, religion,
sex, or national origin, nor shall it be an unlawful employment practice for
an employer to give and to act upon the results of any professionally de-
veloped ability test provided that such test, its administration or action upon
the results is not designed, intended or used to discriminate because of race,
color, religion, sex or national origin. It shall not be an unlawful employ-
ment practice under this subchapter for any employer to differentiate upon
the basis of sex in determining the amount of the wages or compensation
paid or to be paid to employees or such employer if such differentiation is
authorized by the provisions of section 206(d) of title 29.

(i) Businesses or enterprises extending preferential treatment to Indians

Nothing contained in this subchapter shall apply to any business or en-
terprise on or near an Indian reservation with respect to any publicly an-
nounced employment practice of such business or enterprise under which
a preferential treatment is given to any individual because he is an Indian
living on or near a reservation

6) preferential trea~ent not to ~ ~~t~ on account of existing number
or percentage imbalance

Nothing contained in this subchapter shall be interpreted to require any
employer, employment agency, labor organization, or joint labor-manage-
ment committee subject to this subchapter to grant preferential treatment
to any individual or to any group because of the race, color, religion, sex,
or national origin of such individual or group on account of an imbalance
which may exist with respect to the total number or percentage of persons
of any race, color, religion, sex, or national origin employed by any em-
ployer, referred or classified for employment by any employment agency
or labor organization, admitted to membership or classified by any labor
organization, or admitted to, or employed in, any apprenticeship or other
training program, in comparison with the total number or percentage of
persons of such race, color, religion, sex, or national origin in any com-
munity, State, section, or other area, or in the available work force in any
community, State, section, or other area.
(Pub. L. 88-352, title VII, $703, July 2, 1964, 78 Stat. 255; Pub. L. 92-
261. $ 8(a), (b), Mar. 24, 1972, 86 Stat. 109.)

* * * * *

CHAPTER 65—NOISE CONTROL

~ 4901. Congressional findings and statement of policy

(a) The Congress finds—
(1) that inadequately controlled noise presents a growing danger to the

health and welfare of a Nation’s population, particularly in urban areas;
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(2) that the major sources of noise include transportation vehicles and
equipment, machinery, appliances, and other products in commerce; and

(3) that, while primary responsibility for control of noise rests with
State and local governments, Federal action is essential to deal with major
noise sources in commerce control of which require national uniformity
of treatment.
(b) The Con&ess declares that it is the policy of the United States to

promote an environment for all Americans free from noise that jeopardizes
their health or welfare. To that end, it is the purpose of this chapter to
establish a means for effective coordination of Federal research and activ-
ities in noise control, to authorize the establishment of Federal noise emis-
sion standards for products distributed m commerce, and to provide
information to the public respecting the noise emission and noise reduction
characteristics of such products.
(Pub. L. 92-574, $2, Oct. 27, 1972,86 Stat. 1234.)

~XPtiNATORYNOTE

Shoti Tide. Section1 of PublicLaw92– Aa maybe citedasthe “Noise ControlAct
574,86 Stit. 1234,fromwhichsections4901 of 1972.”
to 4917 of title42 derive,providesthatthe

$4902. Definitions

For purposes of this chapter:
(1) The term “Administrator” means the Administrator of the Envi-

ronmental Protection Agency.
(2) The term “person’’means an individual, corporation, partnership,

or association, and (except as provided in sections 491 O(e) and 4911(a)
of this title) includes any officer, employee, department, agency, or in-
strumentality of the United States, a State, or any political subdivision
of a State.

* * * * *

(10) The term “Federal agency’’means an executive agency (as defined
in section 105 of title 5) and includes the United States Postal Service.

(11) The term “environmental noise” means the intensity, duration,
and the character of sounds from all sources.

(Pub. L. 92-574, $3, Oct. 27, 1972,86 Stat. 1234.)

~ 4903. Federal programs

(a) Furtherance of Congressional policy

The Congress authorizes and directs that Federal agencies shall, to the
fullest extent consistent with their authority under Federal laws adminis-
tered by them, carry out the programs within their control in such a manner
as to further the policy declared in section ’4901(b) of this title.

(b) Presidential authority to exempt atitities or facilities from compli-
ance requirements
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Each department, agency, or instrumentality of the executive, legislative,
and judicial branches of the Federal Government—

(1) having jurisdiction over any property or facility, or
(2) engaged in any activity resulting, or which may result, in the emis-

sion of noise,
shall comply with Federal, State, Interstate, and local requirements re-
specting control and abatement of environmental noise to the same extent
that any person is subject to such requirements. The President my exempt
any single activity or facility, including noise emission sources or classes
thereof, of any department, agency, or instrumentality in the executive
branch from compliance with any such requirement if he determines it to
be in the paramount interest of the United States to do so; except that no
exemption, other than for those products referred to in section 4902(3)(B)
of this title, maybe granted from the requirements of sections 4905, 4916,
and 4917 of this title. No such exemption shall be granted due to lack of
appropriation unless the President shall have specifically requested such
appropriation as part of the budgetary process and the Congress shall have
failed to make available such requested appropriation. Any exemption shall
be for a period not in excess of one year, but additional exemptions may
be granted for periods of not to exceed one year upon the President’s
making a new determination. The President shall report each January to
the Congress all exemptions from the requirements of this section granted
during the preceding calendar year, together with his reason for granting
such exemption.

(c) Coordination of programs of Federd agencies; standards and regu-
lations; status reporti

(1) The Administrator shall coordinate the programs of all Federal agen-
cies relating to noise research and noise control. fich Federal agency shall,
upon request, furnish to the Administrator such information as he may
reasonably require to determine the nature, scope, and results of the noise-
research and noise-control programs of the agency.

(2) &ch Federal agency shall consult with the Administrator in prescrib-
ing standards or regulations respecting noise. If at any time the Adminis-
trator has reason to believe that a standard or regulation, or any proposed
standard or regulation, of any Federal agency respecting noise does not
protect the public health and welfare to the extent he believes to be required
and feasible, he may request such agency to review and report to him on
the advisability of revising such standard or regulation to provide such
protection. Any such request may be published in the Federal Register and
shall be accompanied by a detailed statement of the information on which
it is based. Such agency shall complete the requested review and report to
the Administrator within such time as the Administrator specified in the
request, but such time specified may not be less than ninety days from the
date the request was made. The report shall be published in the Federal
Register and shall be accompanied by a detailed statement of the findings
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and conclusions of the agency respecting the revision of its standard or
regulation. With respect to the Federal Aviation Administration, section
1431 of title 49 Appendix shall apply in lieu of this paragraph.

(3) On the basis of regular consultation with appropriate Federal agencies,
the Administrator shall compile and publish, from time to time, a report
on the stitus and progress of Federal activities relating to noise research
and noise control. This report shall describe the noise-control programs of
each Federal agency and assess the contributions of those programs to the
Federal Government’s overall efforts to control noise.
(Pub. L. 92-574, $4, Oct. 27, 1972,86 Stat. 1235.)

~ 49W. Identification of major noise sources

(a) Development and publication of criteria

(1) The Administrator shall, after consultation with appropriate Federal
agencies and within nine months of October 27, 1972, develop and publish
criteria with respect to noise. Such criteria shall reflect the scientific knowl-
edge most useful in indicating the kind and extent of all identifiable effects
on the public health or welfare which may be expected from differing
quantities and qualities of noise.

(2) The Administrator shall, after consulhtion with appropriate Federal
agencies and within twelve months of October 27, 1972, publish information
on the levels of environmental noise the attainment and maintenance of
which in defined areas under various conditions are requisite to protect the
public health and welfare with an adequate margin of safety.

@) Compilation and publication of reports on noise sources and control
technology

The Administrator shall, after consultation with appropriate Federal
agencies, compile and publish a report or series of reports (1) identifying
products (or classes of products) which in his judgment are major sources
of noise, and (2) giving information on techniques for control of noise from
such products, including available data on the technology, costs, and alter-
native methods of noise control. The first such report shall be published
not later than eighteen months after October 27, 1972.

(c) Supplemental criteria and reports

The Administrator shall from time to time review and, as appropriate,
revise or supplement any criteria or reports published under this section.

(d) Publication in Federd Register

Any report (or revision thereo~ under subsection (b)(1) of this section
identifying major noise sources shall be published in the Federal Register.
The publication or revision under this section of any criteria or information
on control techniques shall be announced in the Federal Register, and copies
shall be made anilable to the general public.
(Pub. L. 92-574, $5, Ott 27, 1972,86 Stat. 1236.)

* * * * *
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CHAPTER 85—AIR POLLUTION PREVENTION
AND CONTROL

SUBCHAPTER I—PROGRAMS AND
ACTIVITIES

PART A—AIR QUALITY AND EMISSION
LIMITATIONS

* * * * *

~ 7407. Air quality control regions

(a) Responsibility of each State for air qualit~ submission of implemen-
tation plan

Each State shall have the primary responsibility for assuring air quality
within the entire geographic area comprising such State by submitting an
implementation plan for such State which will specify the manner in which
national primary and secondary ambient air quality standards will be
achieved and maintained within each air quality control region in such State.

* * * * *

~uly 14, 1955, ch. 360, title I, $107, as added Dec. 31, 1970, Pub. L. 91-
604, $ 4(a), 84 Stat. 1678, and amended Aug. 7, 1977, Pub. L. 95–95, title
I, $103, 91 Stat. 687.)

EXPLANATORYN@~zs

Editor’sNote.The cleanairrequirements Stat.392,providedtbt the 1955Actmaybe
andproceduresof Federallawareextremely citedasthe “CleanAir Act”; the Act of Oc-
complex. lncludedhereinare only somese- tober 19, 1965,PublicLaw89–272,79 Smt.
lectedextractsof thatlawdeemedsufficient 992, renumberedand arrangedthe sections
to acquaintthe readerwiththe mjor con- intitles;theActof December31,1970,Public
ceptsandterms,andto enablethereaderto Law91-604, 84 Stat.1676(the “CleanAir
understandtypical statutoryreferences in Amendmentsof 1970”)addedprovisionsre-
Federalcontracts.Mostof theprovisionsre- latingto air qualitycontrol regions, natioml
bting to the content, formulation and en- amb]ent air quality standards and State im-
forcement of smndards and implementation plementation plans; and the Act of August 7,
pkns havebeenomitted. 1977,PublicLaw95–95, 91 Snt. 685 (the

ShortTides;Codification.The ActofJuly “clean Alr Amendmentsof 1977”)addedto
14, 1955, chapter360, 69 Stat.322, wasa subchapterI partB (OzoneProtection),part
short statutethat authorizedresearchand C (Preventionof SignificantDeteriorationof
technicalassistancerelatingto air pollution Air Quality),andpartD (PlanRequirements
control. lt wascodified at 42 U.S.C. $1857 for Nonattainment Areas). Subsequent to the
~t seq. Over the years the 1955 Act has been 1977 revisions the Clean Air Act was tran~
extensively revised and expanded by a num- ferred from sections 1857 et seq. to sections
ber of statutes. Among these, the Act of De- 7401 et $eq. of title 42 of the U.S. Code.
cember 17, 1963, Public Law 88-206, 77
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$7408. Air quality criteria and control t-hniques

(a) Air pollutant Iis@ publication and revision by Administrator; issuance
of air quality criteria for air pollutants

(1) For the purpose of establishing national primary and secondary am-
bient air quality standards, the Administrator shall within 30 days after
December 31, 1970, publish, and shall from time to time thereafter revise,
a list which includes each air pollutant—

(A) emissions of which, in his judgment, cause or contribute to air
pollution which may reasonably be anticipated to endanger public health
or welfare:

(B) the presence of which in the ambient air results from numerous or
diverse mobile or stationary sources; and

(C) for which air quality criteria had not been issued before December
31, 1970 but for which he plans to issue air quality criteria under this
section.
(2) The Administrator shall issue air quality criteria for an air pollutant

within 12 months after he has included such pollutant in a list under par-
agraph (1). Air quality criteria for an air pollutant shall accurately reflect
the latest scientific knowledge useful in indicating the kind and extent of
all identifiable effects on public health or welfare which may be expected
from the presence of such pollutant in the ambient air, in varying quantities.
The criteria for an air pollutant, to the extent practicable, shall include
information on—

(A) those variable factors (including atmospheric conditions) which of
themselves or in combination with other factors may alter the effects on
public health or welfare of such air pollutant;

(B) the types of air pollutants which, when present in the atmosphere,
may interact with such pollutant to produce an adverse effect on public
health or welfare; and

(C) any known or anticipated adverse effects on welfare.

* * * * *

Uuly 14, 1955, ch. 360, title I, $108, as added Dec. 31, 1970, Pub. L. 91-
604, $ 4(a), 84 Stat. 1678, and amended Aug. 7, 1977, Pub. L. 95-95, title
I, $$104, 105, title IV, $ 401(a), 91 Stat. 689, 790.)

$7409. National primary -d secondary ambient air quality standards
,

(a) Promulgation

(1) The Administrator—
(A) within 30 days after December 31, 1970, shall publish proposed

regulations prescribing a national primary ambient air quality standard
and a national secondary ambient air quality standard for each air pol-
lutant for which air quality criteria have been issued prior to such date;
and
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(B) after a reasonable time for interested persons to submit written
comments thereon @ut no later than 90 days after the initial publicaiton
of such proposed standards) shall by regulation promulgate such proposed
national primary and secondary ambient air quality standards with such
modifications as he deems appropriate.
(2) With respect to any air pollutant for which air quality criteria are

issued after December 31, 1970, the Administrator shall publish, simul@-
neously with the issuance of such criteria and information, proposed na-
tional primary and secondary ambient air quality standards for any such
pollutant. The procedure provided for in paragraph (1)(B) of this subsection
shall apply to the promulgation of such standards.

@) Protection of public health and welfare

(1) National primary ambient air quality standards, prescribed under sub-
section (a) of this section shall be ambient air quality smndards the attain-
ment and maintenance of which in the judgment of the Administrator, based
on such criteria, is requisite to protect the public welfare from any known
or anticipated adverse effects associated with the presence of such air pol-
lutant in the ambient air. Such secondary standards may be revised in the
same manner as promulgated.

(2) Any national secondary ambient air quality standard prescribed under
subsection (a) of this section shall specify a level of air quality the attainment
and maintenance of which in the judgment of the Administrator, based on
such criteria, is requisite to protect the public welfare from any known or
anticipated adverse effects associated with the presence of such air pollutant
in the ambient air. Such secondary standards may be revised in the same
manner as promulgated.
~uly 14, 1955, ch. 360, title I, $109, as added Dec. 31, 1970, Pub. L. 91-
604, $ 4(a), 84 Stat. 1679, and amended Aug. 7, 1977, Pub. L. 95-95, title
I, $106, 91 Stat. 691.)

# 7410. State implementation plans for national primary and secondary
ambient air quality standards

(a) Adoption of plan by Sta~ submission to A&lnistrator; content of
plan; revision; new sources; indirect source review program; supple
mental or intermittent control systems

(1) Each State shall, after reasonable notice and public hearings, adopt
and submit to the Administrator, within nine months after the promulgation
of a national primary ambient air quality standard (or any revision thereof)
under section 7409 of this title for any air pollutant, a plan which provides
for implementation, maintenance, and enforcement of such primary stan-
dard in each air quality control region (or portion thereof) within such
State. In addition, such State shall adopt and submit to the Administrator
(either as a part of a plan submitted under the preceding sentence or sep-
arately) within nine months after the promulgation of a national ambient
air quality secondary standard (or revision thereo~, a plan which provides
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for implementation, maintenance, and enforcement of such secondary stan-
dard in each air quality control region (or portion thereof) within such
State. Unless a separate public hearing is provided, each State shall consider
its plan implementing such secondary standard at the hearing required by
the first sentence of this paragraph.

(2) The Administrator skll, within four months after the date required
for submission of a plan under paragraph (I), approve or disapprove such
plan, or any portion thereof. The Administrator shall approve such plan,
or any portion thereof, if he determines that it was adopted after reasonable
notice and hearing and that—

* * * * *

(3)(A) The Administrator shall approve any revision of an implementaiton
plan applicable to an air quality control region if he determines that it meets
the requirements of paragraph (2) and has been adopted by the State after
reasonable notice and public hearings.

* * * * *

(c) Preparation and publication by Administrator of proposed regula-
tions setting forth implementation plan; transportation regulations
study and repofi, parting surcharge; suspension authori~, plan im-
plementation

(1) The Administrator shall, after consideration of any State hearing
record, promptly prepare and publish proposed regulations setting forth
an implementation plan, or portion thereof, for a State if—

(A) the State fails to submit an implementation plan which meets the
requirements of this section,

(B) the pla, or any portion thereof, submitted for such State is de-
termined by the Administrator not to be in accordance with the require-
ments of this section, or

(C) the State fails, within 60 days after notification by the Administrator
or such longer period as he may prescribe, to revise an implementation
plan as required pursuant to a provision of its plan referred to in sub-
section (a)(2)(H) of this section.

* * * * *

(h) Annual publication of comprehensive document for each State setting
forth requirements of applicable implementation plan

(1) Not later than one year after August 7, 1977, and annually thereafter,
the Administrator shall assemble and publish a comprehensive document
for each State setting forth all requirements of the applicable implemen-
tation plan for such State and shall publish notice in the Federal Register
of the availability of such documents. Each such document shall be revised
as frequently as practicable but not less often than annually.
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(2) The Administrator may promulgate such regulations as may be rea-
sonably necessary to carry out the purpose of this subsection.

* * * * *

~uly 14, 1955, ch. 360, title I, $110, as added Dec. 31, 1970, Pub. L. 91-
604, $ 4(a), 84 Stat. 1680, and amended June 22, 1974, Pub. L. 93-319,
$4, 88 Stat. 256; S. Res. 4, Feb. 4, 1977; Aug. 7, 1977, Pub. L. 95-95,
title I, $$107, 108, 91 Stat. 691, 693; Nov. 16, 1977, Pub. L. 95-190,
$ 14(a)(l)-(6), 91 Stat. 1399; July 17, 1981, Pub. L. 97-23, $3, 95 Stat.
142.)

$7411. Standards of performance for new stationary sources

(a) Definitions

For purposes of this section:
(1) The term “standard of performance” means—

(A) with respect to any air pollutant emitted from a category of fossil
fuel fired stationary sources to which subsection (b) of this section
applies, a standard—

(i) establishing allowable emission limitations for such category of
sources, and

(ii) requiring the achievement of a percentage reduction in the
emissions from such category of sources from the emissions which
would have resulted from the use of fuels which are not subject to
treatment prior to combustion.
(B) with respect to any air pollutant emitted from a category of

stationary sources (other than fossil fuel fired sources) to which sub-
section @) of this section applies, a standard such as that referred to
in subparagraph (A)(i); and

(C) with respect to any air pollutant emitted from a particular source
to which subsection (d) of this section applies, a standard which the
State (or the Administrator under the conditions specified in subsection
(d)(2) of this section) determines is applicable to that source and which
reflects the degree of emission reduction achievable through the ap-
plication of the best system of continuous emission reduction which
(taking into consideration the cost of achieving such emission reduction,
and any nonair quality health and environmental impact and energy
requirements) the Administrator determines has been adequately dem-
onstrated for that category of sources.

For the purpose of subparagraphs (A)(i) and (ii) and (B), a standard of
performance shall reflect the degree of emission limitation and the per-
centage reduction achievable through application of the best technolog-
ical system of continous emission reduction which (taking into
consideration the cost of achieving such emission reduction, any nonair
quality health and environmental impact and energy requirements) the
Administrator determines has been adequately demonstrated. For the
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purpose of subpara~aph (1)(A)(ii), any cleaning of the fuel or reduction
in the pollution characteristics of the fuel after extraction and prior to
combustion may be credited, as determined under regulations promul-
gated by the Administrator, to a source which burns such fuel.

(2) The term “new source” means any stationary source, the construc-
tion or modification of which is commenced after the publication of reg-
ulations (or, if earlier, proposed regulations) prescribing a standard of
pefiormance under this section which will be applicable to such source.

(3) The term “stationary source” means any building, structure, fa-
cility, or installation which emits or may emit any air pollutant.

(4) The term “modification” means any physical change in, or change
in the method of operation of, a s~tionary source which increases the
amount of any air pollutant emitted by such source or which results in
the emission of any air pollutant not previously emitted.

(5) The term “owner or operator” means any person who owns, leases,
operates, controls, or supervises a statiomry source.

(6) The term “existing source” means any stationary source other than
a new source.

(7) The term “technological system of continuous emission reduction”
means—

(A) a technological process for production or operation by any source
which is inherently low-polluting or nonpolluting, or

(B) a technological system for continuous reduction of the pollution
generated by a source before such pollution is emitted into the ambient
air, includlng precombustion cleaning or treatment of fuels.
(8) A conversion to coal (A) by reason of an order under section 2(a)

of the Energy Supply and Environmental Coordination Act of 1974 [ 15
U.S.C. 792(a)] or any amendment thereto, or any subsequent enactment
which supersedes such Act [15 U.S.C. 791 et. seq.], or (B) which qualifies
under section 741 3(d)(5) (A)(ii) of this title, shall not be deemed to be a
modification for purposes of paragraphs (2) and (4) of this subsection.

@) List of categories of stationary sources; standards of performance;
information on pollution control t+niques; sources owned or op
crated by United State% particular systems; revisti stindards

(l)(A) The Administrator shall, within 90 days after December 31, 1970,
publish (and from time to time thereafter shall revise) a list of categories
of stationary sources. He shall include a category of sources in such list if
in his judgment it causes, or contributes significantly to, air pollution which
may reasonably be anticipated to endanger public health or welfare.

(B) Within 120 days after the inclusion of a category of stationary sources
in a list under subparagraph (A), the Administrator shall publish proposed
regulations, establishing Federal standards of performance for new sources
within such category. The Administrator shall afford interested persons an
opportunity for written comment on such proposed regulations. After con-
sidering such comments, he shall promulgate, within 90 days after such
publication, such standards with such modifications as he deems appropri-
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ate. The Administrator shall, at least every four years, review and, if ap-
propriate, revise such standards following the procedure required by this
subsection of promulgation of such standards. Standards of performance
or revisions thereof shall become effective upon promulgation.

(2) The Administrator may distinguish among classes, types, and sizes
within categories of new sources for the purpose of establishing such stan-
dards.

(3) The Administrator shall, from time to time, issue information on
pollutio control techniques for categories of new sources and air pollutants
subject to the provisions of this section.

(4) The provisions of this section shall apply to any new source owned
or operated by the United States.

(5) Except as otherwise authorized under subsection (h) of this section,
nothing in this section shall be construed to require, or to authorize the
Administrator to require, any new or modified source to install and operate
any particular technological system of continuous emission reduction to
comply with any new source standard of performance.

(6) The revised s~ndards of performance required by enactment of sub-
section (a)( 1)(A)(i) and (ii) of this section shall be promulgated not later than
one year after August 7, 1977. Any new or modified fossil fuel fired sta-
tionary source which commences construction prior to the date of publi-
cation of the proposed revised standards skll not be required to comply
with such revised standards.

(c) State implementation and enforcement of standards of performance

(1) fich State may develop and submit to the Administrator a procedure
for implementing and enforcing standards of performance for new sources
located in such State. If the Administrator finds the State procedure is
adequate, he shall delegate to such State any authority he has under this
chapter to implement and enforce such s~ndards.

(2) Nothing in this subsection shall prohibit the Administrator from en-
forcing any applicable standard of performance under this section.

(d) Standards of performance for existing sources; remaining useful life
of source

(1) The Administrator shall prescribe regulations which shall establish a
procedure similar to that provided by section 7410 of this title under which
each State shall submit to the Administrator a plan which (A) establishes
standards of performance for any existing source for any air pollutant (i)
for which air quality criteria have not been issued or which is not included
on a list published under section 7408(a) or 74 12(b)( 1)(A) of this title but
(ii) to which a standard of performance under this section would apply if
such existing source were a new source, and (B) provides for the imple-
mentation and enforcement of such standards of performance. Regulations
of the Administrator under this paragraph shall permit the State in applying
a standard of performance to any particular source under a plan submitted
under this paragraph to tike into consideration, among other factors, the
remaining useful life of the existing source to which such standard applies.
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(2) The Administrator shall have the same authority—
(A) to prescribe a plan for a State in cases where the State fails to

submit a satisfactory plan as he would have under section 741 O(c) of this
title in the case of failure to submit an implementation plan, and

(B) to enforce the provisions of such plan in cases where the State fails
to enforce them as he would have under sections 7413 and 7414 of this
title with respect to an implementation plan.

In promulgating a standard of performance under a plan prescribed under
this paragraph, the Administrator shall take into consideration, among
other factors, remaining useful lives of the sources in the category of sources
to which such standard applies.

(e) Prohlblted acts

After the effective date of standards of performance promulgated under
tils section, it shall be unlawful for any owner or operator of any new
source to operate such source in violation of any standard of performance
applicable to such source.

(f) New sours standards of performance

(1) Not later than one year after August 71977, the Administrator shall
promulgate regulations listing under subsection (b)(l)(A) of this section the
categories of major stationary sources which are not on August 7, 1977,
included on the list required under subseciton (b)( 1)(A) of this section. The
Administrator shall promulgate regulations establishing standards of per-
formance for the percentage of such categories of sources set forth in the
following table before the expiration of the corresponding period set forth
in such table:

Period by which
standards must be
promulgated after

Percentage of source categories required date list is
to be listed for which standards must required to be
be established promulgated:

25 ................................................................ 2 years.
75 ................................................................ 3 years.
loo ................................!............................. 4 years.

(2) In determining priorities for promulgating standards for categories
of major stationary sources for the purpose of paragraph (1), the Admin-
istrator shall consider—

(A) the quantity of air pollutant emissions which each such category
will emit, or will be desi~ed to emit;

(B) the extent to which each such pollutant may reasonably be antici-
pated to endanger public health or welfare; and

(C) the mobility and competitive nature of each such category of sources
and the consequent need for nationally applicable new source standards
of performance.
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(3) Before promulgating any regulations under this subsection or listing
any category of major stationary sources as required under this subsection,
the Administrator shall consult with appropriate representatives of the Gov-
ernors and State air pollution control agencies.

* * * * *

(h) Design, equipment, work pra~ice, or operational standar~ alterna-
tive emission limitation

(1) For purposes of this section, if in the judgment of the Administrator,
it is not feasible to prescribe or enforce a standard of performance, he may
instead promul~te a design, equipment, work practice, or operational stan-
dard, or combination thereof, which reflects the best technological system
of continuous emission reduction which (taking into consideration the cost
of achieving such emission reduction, and any non-air quality health and
environmental impact and energy requirements) the Administrator deter-
mines has been adeauatelv demonstrated. In the event the Administrator
promulgates a desig~ or equipment swdard under this subsection, he shall
include as part of such standard such requirements as will assure the proper
operation and maintenance of any such element of design or equipment.

(2) For the purpose of this subsection, the phrase “not feasible to prescribe
or enforce a standard of performance” means any situation in which the
Administrator determines that (A) a pollutant or pollutants cannot be emit-
ted through a conveyance designed and constructed to emit or capture such
pollutant, or that any requirement for, or use of, such a conveyance would
be inconsistent with any Federal, State, or local law, or (B) the application
of measurement methodo~ogy to a particubr class of sources is not prac-
ticable due to technological or economic limitations.

(3) If after notice and opportunity for public hearing, any person estab-
lishes to the satisfaction of the Administrator that an alternative means of
emission limitation will achieve a reduction in emissions of any air pollutant
at least equivalent to the reduction in emissions of such air pollutant
achieved under the requirements of paragraph (1), the Administrator shall
permit the use of such alternative by the source for purposes of compliance
with this section with respect to such pollutant.

(4) Any standard promulgated under paragraph (1) shall be promulgated
in terms of standard of performance whenever it becomes feasible to pro-
mulgate and enforce such standard in such terms.

(5T Any design, equipment, work practice, or operational standard, or
any combination thereof, described in this subsection shall be treated as a
standard of performance for purposes of the provisions of this chapter
(other than the provisions of subsection (a) of this section and this subsec-
tion).
~uly 14, 1955 ch. 360, title 1, $111 as added Dec. 31, 19?0, Pub. L. 91-
604, $ 4(a), 84 Stat. 1683, and amended Nov. 18, 1971, Pub. L. 92-157,
title 111, $ 302(~, 85 Stat. 464; Aug. 7, 1977, Pub. L. 95-95, title I, $ 109(a)-
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(d)(l), (e), (f), title IV, $ 401(b), 91 Stat. 697-703, 791; Nov. 16, 1977, Pub.
L. 95-190, $ 14(a)(7)-(9), 91 Stat. 1399; NOV. g, lg78, pub. L. g5-623~
$ 13(a), 92 Stat. 3457.)

$7412. National emission standards for hazardous air pollutants

(a) Definitions

For purposes of this section—
(1) The term “hazardous air pollutant” means an air pollutant to which

no ambient air quality standard is applicable and which in the judgment
of the Administrator causes, or contributes to, air pollution which may
reasonably be anticipated to result in an increase in mortality or an in-
crease in serious irreversible, or incapacitating reversible, illness.

(2) The term “new source” means a stationary source the construction
or modification of which is commenced after the Administrator proposes
regulations under this section establishing an emission standard which
will be applicable to such source.

(3) The terms “s~tionary source”, ‘ ‘modiflcatlon”, “owner or oper-
ator” and “existing source” shall have the same meaning as such terms
have under section 741 l(a) of this title.

@) List of hazardous air pollutants; emission standards; pollution control
t~niques

(l)(A) The Administrator shall, within 90 days after December 31, 1970,
publish (and shall from time to time thereafter revise) a list which includes
each hazardous air pollutant for which he intends to establish an emission
standard under this section.

(B) Within 180 days after the inclusion of any air pollutant in such list,
the Administrator shall publish proposed regulations establishing emission
standards for such pollutant together with a notice of a public hearing within
thirty days. Not later than 180 days after such publication, the Adminis-
trator shall prescribe an emission standard for such pollutant, unless he
finds, on the basis of information presented at such hearings, that such
pollutant clearly is not a hazardous air polluwnt. The Administrator shall
establish any such standard at the level which in his judgment provides an
ample margin of safety to protect the public health from such hazardous
air pollutant.

(C) Any emission standard established pursuant to this section shall be-
come effective upon promulgation.

(2) The Administrator shall, from time to time, issue information on
pollution control techniques for air pollutant subject to the provisions of
this section,

(c) Prohlblted acts; exemption

(1) After the “effective date of any emission standard under this section—
(A) no person may construct any new source or modify any existing

source which in the Administrator’s judgment, will emit an air pollutant
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to which such standard applies unless the Administrator finds that such
source if properly operated will not cause emissions in violation of such
standard, and

(B) no air pollutant to which such standard applies maybe emitted from
any stationary source in violation of such standard, except that in the
case of an existing source—

(i) such standard shall not apply until 90 days after its effective date,
and

(ii) the Administrator may grant a waiver permitting such source a
period of up to two years after the effective date of a standard to comply
with the standard, if he finds that such period is necessary for the
installation of controls and that steps will be taken during the period
of the waiver to assure that the health of persons will be protected
from imminent endangerment.

(2) The President may exempt any stationary source from compliance
with paragraph (1) for a period of not more than two years if he finds that
the technology to implement such standards is not available and the op-
eration of such source is required for reasons of national security. An ex-
emption under this paragraph may be extended for one or more additional
periods, each period not to exceed two years. The President shall make a
report to Congress with respect to each exemption (or extension thereof)
made under this paragraph.

(d) State implementation and enforcement

(1) Each State may develop and submit to the Administrator a procedure
for implementing and enforcing emission standards for hazardous air pol-
lutants for stationary sources located in such State. If the Administrator
finds the State procedure is adequate, he shall delegate to such State any
authority he has under this chapter to implement and enforce such stan-
dards.

(2) Nothing in this subsection shall prohibit the Administrator from en-
forcing any applicable emission standard under this section.

(e) Desi~, equipment, work practim, and o~rational standards

(1) For purposes of this section, if in the judgment of the Administrator,
it is not feasible to prescribe or enforce an emission standard for control
of a hazardous air pollutant or pollutants, he may instead promulgate a
design, equipment, work practice, or operational standard, or combination
thereof, which in his judgment is adequate to protect the public health from
such pollutant or pollutants with an ample margin of safety. In the event
the Administrator promulgates a design or equipment standard under this
subsection, he shall include a part of such standard such requirements as
will assure the proper operation and maintenance of any such element of
design or equipment.

(2) For the purpose of this subsection, the phrase “not feasible to prescribe
or enforce an emission standard” means any situation in which the Ad-
ministrator determines that (A) a hazardous pollutant or pollutants cannot
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be emitted thrOugh a conveyance designed and constructed to emit or
capture such pollutant, or that any requirement for, or use of, such a con-
veyance would be inconsistent with any Federal, State, or local law, or (B)
the application of measurement methodology to a particular class of sources
is not practicable due to technological or economic limitations.

(3) If after notice and opportunity for public heqring, any person estab-
lishes to the satisfaction of the Administrator that an alternative means of
emission limitation will achieve a reduction in emissions of any air pollutant
at least equivalent to the reduction in emissions of such air pollutant
achieved under the requirements of paragraph (1), the Administrator shall
permit the use of such alternative by the source for purposes of compliance
with this section with respect to such pollutant.

(4) Any standard promulgated under paragraph (1) shall be promulgated
in terms of an emission standard whenever it becomes feasible to promulgate
and enforce such standard in such terms.

(5) Any design, equipment, work practice, or operational standard, or
any combination thereof, described in tils subsection shall be treated as an
emission standard for purposes of the provisions of this chapter (other than
the provisions of this subsection).
~uly 14, 1955, ch. 360, title I, $112, as added Dec. 31, 1970, Pub. L. 91-
604, $ 4(a), 84 Stat. 1685, and amended Aug. 7, 1977, Pub. L. 95-95, title
1, $$ 109(d)(2), 110, title IV, $ 401(c), 91 Stat. 701,703, 791; Nov. 9, 1978,
Pub. L. 95-623, $13 @), 92 Stat. 3458.)

* * * * *

~ 7414. Reeor&eeping, inspections, monitoring, and entry

(a) Authority of Administrator or authorized representative

For the purpose ~) of developing or assisting in the development of any
implementation plan under section 7410 or section 7411(d) of this title, any
standard of performance under section 7411 of this title, or any emission
standard under section 7412 of this title, (ii) of determining whether any
person is in violation of any such standard or any requirement of such a
plan, or (iii) carrying out any provision of this chapter (except a provision
of subchapter 11 of this chapter with respect to a manufacturer of new
motor vehicles or new motor vehicle engines)—

(1) the Administrator may require any person who owns or operates
any emission source or who is subject to any requirement of this chapter
(other than a manufacturer subject to the provisions of section 7525(c)
or 7542 of this title) with respect to a provision of subchapter 11 of this
chapter to (A) establish and maintain such records, (B) make such reports,
(C) install, use, and maintain such monitoring equipment or methods, (D)
sample such emissions (in accordance with such methods, at such loca-
tions, at such intervals, and in such manner as the Administrator shall
prescribe), and (E) provide such other information as he may reasonably
require; and
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(2) the Administrator or his authorized representative, upon presen-
tation of his credentials—

(A) shall have a right of entry to, upon, or through any premises of
such person or in which any records required to be maintained under
paragraph (1) of this section are located, and

(B) may at reasonable times have access-to and copy any records,
inspect any monitoring equipment or method required under para-
graph (1), and sample any emissions which such person is required to
sample under paragraph (1).

~) State enforcement

(1) Each State may develop and submit to the Administrator a procedure
for carrying out this section in such State. If the Administrator finds the
State procedure is adequate, he may delegate to such State any authority
he has to carry out this section.

(2) Nothing in this subsection shall prohibit the Administrator from car-
rying out this section in a State.

(c) Availability of records, reports, and information to pubfic; disclosure
of trade secrets

Any records, reports or information obtained under subsection (a) of this
section shall be available to the public, except that upon a showing satis-
factory to the Administrator by any person that records, reports, or infor-
mation, or particular part thereof, (other than emission data) to which the
Administrator has access under this section if made public, would divulge
methods or processes entitled to protection as trade secrets of such person,
the Administrator shall consider such record, report, or information or
particular portion thereof confidential in accordance with the purposes of
section 1905 of title 18, except that such record, report, or information
may be disclosed to other officers, employees, or authorized representatives
of the United States concerned with carrying out this chapter or when
relevant in any proceeding under this chapter.

(d) Notice of proposed entry, inspection, or monitoring

(1) In the case of any emission standard or limitation or other requirement
which is adopted by a State, as part of an applicable implementation plan
or as part of an order under section 7413(d) of this title, before carrying
out an entry, inspection, or monitoring under paragraph (2) of subsection
(a) of this section with respect to such standard, hmitation, or other re-
quirement, the Administrator (or his representatives) shall provide the State
air pollution control agency with reasonable prior notice of such action,
indicating the purpose of such action. No State agency which receives notice
under this paragraph of an action proposed to be taken may use the in-
formation contained in the notice to inform the person whose property is
proposed to be affected of the proposed action. If the Administrator has
reasonable basis for believing that a Stite agency is so using or will so use
such information, notice to the agency under this paragraph is not required
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until such time as the Administrator determines the agency will no longer
so use information contained in a notice under this paragraph.’ Nothing in
this section shall be construed to require notification to any State agency
of any action taken by the Administrator with respect to any standard,
limitation, or other requirement which is not part of an applicable imple-
mentation plan or which was promulgated by the Administrator under
section 7410(c) of this title.

(2) Nothing in paragraph (1) shall be construed to provide that any failure
of the Administrator to comply with the requirements of such paragraph
shall be a defense in any enforcement action brought by the Administrator
or shall make inadmissible as evidence in any such action any information
or material obtained notwithstanding such failure to comply with such re-
quirements.
Uuly 14, 1955, ch. 360, title 1,$114, as added Dec. 31, 1970, Pub. L. 91-
604, $ 4(a), 84 Stat. 1687, and amended June 22, 1974, Pub. L. 93-319,
$ 6(a)(4), 88 Stat. 259; Aug. 7, 1977, Pub. L. 95-95, title I, $$ 109(d)(3),
113, title III, $ 305(d), 91 Stat. 701, 709, 776; Nov. 16, 1977, Pub. L. 95-
190, $ 14(a)(22), (23), 91 Stat. 1400.)

* * * * *

$7416. Retention of State authority

Except as otherwise provided in sections 1857c-1 O(c), (e), and (f) (as in
effect before August 7, 1977), 7543, 7545(c)(4), and 7573 of this title
(preempting certain State regulation of moving sources) nothing in this
chapter shall preclude or deny the right of any State or political subdivision
thereof to adopt or enforce (1) any standard or limitation respecting emis-
sions of air pollutants or (2) any requirement respecting control or abate-
ment of air pollution; except that if an emission standard or limitation is
in effect under an applicable implemenmtion plan or under section 7411
or section 7412 of this title, such State or political subdivision may not adopt
or enforce any emission standard or limitation which is less stringent than
the standard or limitation under such plan or section.
Uuly 14, 1955, ch. 360, title I, # 116, formerly $109, as added Nov. 21,
1967, Pub. L. 90-148, $2, 81 Stat. 497, renumbered and amended Dec.
31, 1970, Pub. L. 91-604, $ 4(a), (c), 84 Stat. 1678, 1689; June 22, 1974,
Pub. L. 93-319, $ 6(b), 88 Stat. 259; Nov. 16, 1977, Pub. L. 95-190,
$ 14(a)(24), 91 Stat. 1400.)

* * * * *

$7418. Control of pollution from Federal facilities

(a) Compliance with requirements, administrative authority, process, and
sanctions respecting control and abatement of air pollution

Each department, agency, and instrumentality of the executive, legisla-
tive, and judicial branches of the Federal Government(1) having jurisdiction
over any property or facility, or (2) engaged in any activity resulting, or
which may result, in the discharge of air pollutants, and each officer, agent,
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or employee thereof, shall be subject to, and comply with, all Federal, S~te,
interstate, and local requirements, administrative authority, and process and
sanctions respecting the control and abatement of air pollution in the same
manner, and to the same extent as any nongovernmental entity. The pre-
ceding sentence shall apply (A) to any requirement whether substantive or
procedural (including any recordkeeping or reporting requirement, any
requirement respecting permits and any other requirement whatsoever),
(B) to the exercise of any Federal, State, or local administrative authority,
and (C) to any process and sanction, whether enforced in Federal, State,
or local courts or in any other manner. This subsection shall apply not-
withstanding any immunity of such agencies, officers, agents, or employees
under any law or rule of law. No officer, agent, or employee of the United
States shall be personally liable for any civil penalty for which he is not
otherwise liable.

@) Exemption

The President may exempt any emission source of any department,
agency, or instrumentality in the executive branch from compliance with
such a requirement if he determines it to be in the paramount interest of
the United States to do so, except that no exemption may be granted from
section 7411 of this title, and an exemption from section 7412 of this title
may be granted only in accordance with section 7412(c) of this title. No
such exemption shall be granted due to lack of appropriation unless the
President shall have specifically requested such appropriation as a part of
the budgetary process and the Congress shall have failed to make available
such requested appropriation. Any exemption shall be for a period not in
excess of one year, but additional exemptions may be granted for periods
of not to exceed one year upon the President’s making a new determination.
In addition to any such exemption of a particular emission source, the
President may, if he determines it to be in the paramount interest of the
United States to do so, issue regulations exempting from compliance with
the requirements of this section any weaponry, equipment, aircraft, vehicles,
or other classes or categories of property which are owned or operated by
the Armed Forces of the United States (including the Coast Guard) or by
the National Guard of any State and which are uniquely military in nature.
The President shall reconsider the need for such regulations at three-year
intervals. The President shall report each January to the Congress all ex-
emptions from the requirements of this section granted during the pre-
ceding calendar year, together with his reason for granting each such
exemption.
~uly 14, 1955, ch. 360, title I, $118, formerly, $7, as added Dec. 17,1963,
Pub. L. 88-206, $1, 77 Stit. 399, renumbered $107, Oct. 20, 1965, Pub.
L. 89-272, title I, 101(3), 79 Stat. 992, renumbered $ 111 and amended
Nov. 21, 1967, Pub. L. 90-148, $2, 81 Stat. 499, and renumbered $118
and amended Dec. 31, 1970, Pub. L. 91-604, $$ 4(a), 5, 84 Stat. 1678,
1689; Aug. 7, 1977, Pub. L. 95-95, title I, $116, 91 Stat. 71 1.)

* * * * *

S650



Appendix

42 U. S.C.—PUBLIC HEALTH AND WELFARE—$ 7471

PART B—OZONE PROTECTION

* * * * *

PART C—PREVENTION OF SIGNIFICANT
DETERIORATION OF AIR QUALITY

SUBPART I—CLEAN AIR

~ 7470. Congressional dwlaration of purpose

The purpose of this part are as follows:
(1) to protect public health and welfare from any actual or potential

adverse effect which in the Administrator’s judgment may reasonably be
anticipate to occur from air pollution or from exposures to pollutants in
other media, which pollutants originate as emissions to the ambient air,
notwithstanding attainment and maintenance of all national ambient air
quality standards;

(2) to preserve, protect, and enhance the air quality in national parks,
national wilderness areas, national monuments, national seashores, and
other areas of special national or regional natural, recreational, scenic,
or historic value;

(3) to insure that economic growth will occur in a manner consistent
with the preservation of existing clean air resources;

(4) to assure that emissions from any source in any State will not in-
terfere with any portion of the applicable implementation plan to prevent
significant deterioration of air quality for any other State; and

(5) to assure that any decision to permit increased air pollution in any
area to which this section applies is made only after careful evaluation of
all the consequences of such a decision and after adequate procedural
opportunities for informed public participation in the decisionmaking

~~y”;Yi955, ch. 360, title I, $160, as added Aug. 7, 1977, Pub, L. 95-
95, title I, $ 127(a), 91 Stat. 731.)

$7471. Plan requirements

In accordance with the policy of section 7401(b)(1) of this title, each
applicable implementation plan shall contain emission limitations and such
other measures as may be necessary, as determined under regulations pro-
mul~ted under this part, to prevent significant deterioration of air quality
in each region (or portion thereof) identified pursuant to section
7407(d)(l)(D) or (E) of this title.
~uly 14, 1955, ch. 360, title I, $161, as added Aug. 7, 1977, Pub. L. 95-
95, title I, $ 127(a), 91 Stat. 731.)
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~ 7472. Initial classification

(a) Areas designated as class I

Upon the enactment of this part, all—
(1) international parks.
(2) national wilderness areas which exceed 5,000 acres in size,
(3) national memorial parks which exceed 5,000 acres in size, and
(4) national parks which exceed six thousand acres in size,

and which are in existence on August 7, 1977, shall be class I areas and
maynot be redesignated. All areaswhichwere redesignatedas classI under
regulations promulgated before August 7, 1977, shall be class I areaswhich
may be redesignated as provided in this part.

m) Areas designated as class II

All areas in such State identified pursuantto section 7407(d)(l)(D) or (E)
of this title which are not established as class I under subsection (a) of this
sectionshallbe classII areasunlessredesignatedunder section 7474 of this
title.
~uly 14, 1955, ch. 360, title I $162, as added Aug. 7, 1977, Pub. L. 95-
95, title I, $ 127(a), 91 Stat. 731, and amended Nov. 16, 1977, Pub. L. 95-
190, $ 14(a)(40), 91 Stat. 1401.)

$7473. Increments and ceilings

(a) Sulfur otide and particulate matter; requirement that maximum al-
lowable increases and maximum allowable concentrations not be ex-
ceeded

In the case of sulfur oxide and particulate matter, each applicable im-
plementationplan shallcontain measuresassuringthat maximum allowable
increasesover baselineconcentrationsof, and mximum allowableconcen-
trations of, such pollutant shall not be exceeded. In the case of any maxi-
mum allowable increase (except an allowable increase specified under
section7475(d) (2)(C)(iv)of thistitle)for a pollutantbasedon concentrations
permitted under nationalambient air qualitystandardsfor anyperiod other
than an annual period, such regulationsshall permit such maximum allow-
able increase to be exceeded during one such period per year.

b) Maximum allowable increases in concentrations over baseline con-
centrations

(1) For any classI area, the maximum allowableincreasein concentrations
of sulfur dioxide and particulatematter over the baselineconcentration of
such pollutants shall not exceed the following amounts:

Pollutant Maximum allowable increase (in
micrograms per cubic meter)

Particulatematter:
Annual geometric mean ............................................................. 5
Twenty-four-hour maximum ...................................................... 10
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Sulfur dioxide:
Annual arithmetic mean............................................................. 2
Twenty-four-hour maximum ...................................................... 5
Three-hour maximum................................................................ 25

(2) For any class II area, the maximum allowable increase in concentra-
tions of sulfur dioxide and particulatematter over the baseline concentra-
tion of such pollutants shall not exceed the following amounts:

Pollutant Maximum allowable increase fin
micrograms per cubic meter)

Particulate matter:
Annual geometric mean ............................................................. lg
Twenty-four-hour maximum ...................................................... 37

Sulfur dioxide:
Annual arithmetic mean............................................................. 20
Twenty.four.hour maximum ......................................................
Three-hour maximum................................................................ 5?;

(3) For any classIII area, the maximum allowable increasein concentra-
tions of sulfur dioxide and particulatematter over the baseline concentra-
tion of such pollutants shall not exceed the following amounts:

Pollutant Maximum allowable increase (in
micrograms per cubic meter)

Particulate matter:
Annual geometrical mean .......................................................... 37
Twenty-four-hour maximum ...................................................... 75

Sulfur dioxide;
Annual arithmetic mean............................................................. 40
Twenty.four.hour maximum ...................................................... 182
Three-hour maximum................................................................ 700

(4) The maximum allowable concentration of any air pollutant in any
area to which this part applies shall not exceed a concentration for such
pollutant for each period of exposure equal to—

(A) the concentrationpermitted under the nationalsecondaryambient
air quality standard, or

(B) the concentration permitted under the national primary ambient
air quality standard,
whichever concentration is lowest for such pollutant for such period of
exposure.

* * * * *

Uuly 14, 1955, ch. 360, title 1, $163, as added Aug. 7, 1977, Pub. L. 95-
95, title I, $ 127(a), 91 Stat. 732, and amended Nov. 16, 1977, Pub. L. 95-
190, $ 14(a)(41), 91 Stat. 1401.)

* * * * *
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$7475. Preconstruction requirements

(a) Major emitting facilities on which construction is commencd

No major emitting facility on which construction is commenced after
August 7, 1977, may be constructed in any area to which this part applies
unless—

(1) a permit has been issued for such proposed facility in accordance
with this part setting forth emission limitations for such facility which
conform to the requirements of this part;

* * * * *

(d) Action taken on permit applications; notice; adverse impact on air
quality related values; variance; emission limitations

(1) Each State shall transmit to the Administrator a copy of each permit
applicationrelating to a major emitting facilityreceived by such State and
provide notice to the Administrator of every action related to the consid-
eration of such permit.

(2)(A) The Administrator shall provide notice of the permit application
to the Federal Land Manager and the Federal official charged with direct
responsibilityfor management of any lands within a classI area which may
be affected by emissionsfrom the proposed facility.

(B) The Federal Land Manager and the Federal official charged with
direct responsibility for management of such lands shall have an affirmative
responsibilityto protect the air quality related values (including visibility)
of any such lands withina classI area and to consider, in consultationwith
the Administrator, whether a proposed major emitting facilitywill have an
adverse impact on such values.

(C)(i) In any case where the Federal official charged with direct respon-
sibility for management of any lands within a class I area or the Federal
Land Manager of such lands, or the Administrator, or the Governor of an
adjacent State containing such a class I area files a notice alleging that
emissionsfrom a proposed major emitting facilitymay cause or contribute
to a change in the air quality in such area and identifying the potential
adverseimpactof suchchange, a permit shallnot be issuedunlessthe owner
or operator of suchfacilitydemonstratesthatemissionsof particulatematter
and sulfur dioxide will not cause or contribute to concentrations which
exceed the maximum allowable increasesfor a classI area.

(ii) In any case where the Federal Land Manager demonstrates to the
satisfactionof the State that the emissions from such facility will have an
adverse impact on the air quality-relatedvalues(includingvisibility)of such
lands, notwithstandingthe fact that the change in air qualityresultingfrom
emissionsfrom such facility will not cause or contribute to concentrations
which exceed the maximum allowable increasesfor a classI area, a permit
shall not be issued.

(iii)In any casewhere the owner or operator of suchfacilitydemonstrates
to the satisfaction of the Federal Land Manager, and the Federal Land
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Manager so certifies, that the emissions from such facility will have no
adverse impact on the air quality-related values of such lands (including
visibility),notwithstandingthe fact that the change in air quality resulting

from emissionsfrom such facilitywill causeor contribute to concentrations
which exceed the maximum allowable increasesfor class I areas, the State
may issue a permit.

(iv) In the case of a permit issued pursuant to clause (iii), such facility
shall comply with such emission limitations under such permit as may be
necessary to assure that emissions of sulfur oxides and particulate from
suchfacilitywill not causeor contribute to concentrationsof suchpollutant
which exceed the following maximum allowableincreasesover the baseline
concentration for such pollutants:

Maximum allowable increase (in
micrograms per cubic meter)

Particulate matter:
Annual geometric mean ............................................................. 19
Twenty-four-hour maximum ...................................................... 37

Sulfur dioxide:
Annual arithmetic mean............................................................. 20
Twenty-four-hour maximum ......................................................
Three-hour maximum................................................................ 3::

(D)~) In any case where the owner or operator of a proposed major
emitting facility who has been denied a certification under subparagraph
(C)(ii) demonstrates to the satisfaction of the Governor, after notice and
public hearing, and the Governor finds, that the facility cannot be con-
structed by reason of any maximum allowable increase for sulfur dioxide
for periods of twenty-four hours or less applicable to any class I area and,
in the case of Federal mandatory class I areas, that a variance under this
clause will not adversely affect the air quality related values of the area
(includingvisibility),the Governor, after considerationof the Federal Land
Manager’s recommendation (if any) and subject to his concurrence, may
grant a variance from such maximum allowable increase. If such variance
is granted, a permit may be issued to such source pursuant to the require-
ments of this subparagraph.

(ii) In any case in which the Governor recommends a varianceunder this
subparagraph in which the Federal Land Manager does not concur, the
recommendations of the Governor and the Federal Land Manager shallbe
transmitted to the President. The President may approve the Governor’s
recommendation if he finds that such variance is in the national interest.
No Presidentialfinding shallbe reviewablein any court. The varianceshall
take effect if the Presidentapprovesthe Governor’s recommendations. The
President shall approve or disapprove such recommendation within ninety
days after his receipt of the recommendations of the Governor and the
Federal Land Manager.

fiii) In the case of a permit issued pursuant to this subparagraph, such
facility shall comply with such emission limitations under such permit as
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may be necessary to assure that emissions of sulfur oxides from such facility
will not (during any day on which the otherwise applicable maximum al-
lowable increases are exceeded) cause or contribute to concentrations which
exceed the following maximum allowable increases for such areas over the
baseline concentration for such pollutant and to assure that such emissions
will not cause or contribute to concentrations which exceed the otherwise
applicable maximum allowable increases for periods of exposure of 24 hours
or less on more than 18 days during any annual period:

MAXIMUM ALLOWABLE INCREASE

(In micrograms per cubic meter)

Low High
Period of exposure terrain terrain

areas areas

24-hr maximum ................................................. 36 62
3-hr maximum ................................................... 130 221

(iv) For purposes of clause (iii), the term “high terrain area” means with
respect to any facility, any area having an elevation of 900 feet or more
above the base of the stack of such facility, and the term “low terrain area”
means any area other than a high terrain area.

* * * * *

~uly 14, 1955, ch. 360, title I, ~ 165, as added Aug. 7, 1977, Pub. L. 95-
95, title I, $ 127(a), 91 S&t. 735, and amended Nov. 16, 1977, Pub. L. 95-
190, $ 14(a)(44)-(51), 91 Stat. 1402.)

$7476. Other pollutants

(a) Hydrocarbons, carbon monoxide, petrochemical oxidants, and nitr~
gen oxides

In the case of the pollutants hydrocarbons, carbon monoxide, photo-
chemical oxidants, and nitrogen oxides, the Administrator shall conduct a
study and not later than two years after August 7, 1977, promulgate reg-
ulations to prevent the significant deterioration of air quality which would
result from the emissions of such pollutants. In the case of pollutants for
which national ambient air quality standards are promulgated after August
7, 1977, he shall promulgate such regulations not more than 2 years after
the date of promulgation of such stindards.

(b) Effective date of regulations

Regulations referred to in subsection (a) of this section shall become
effective one year after the date of promulgation. Within 21 months after
such date of promulgation such plan revision shall be submitted to the
Administrator who shall approve or disapprove the plan within 25 months
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after such date or promulgation in the same manner as required under
section 7410 of this title.

(c) Contents of re~lations

Such regulations shall provide specific numerical measures against which
permit applications may be evaluated, a framework for stimulating im-
proved control technology, protection of air quality values, and fulfill the
goals and purposes set forth in section 7401 and section 7470 of this title.

(d) S~ific measures to fulfill gods and purposes

The regulations of the Administrator under subsection (a) of this section
shall provide specific measures at least as effective as the increments estab
lished in section 7473 of this title to fulfill such goals and purposes, and
may contain air quality increments, emission density requirements, or other
measures.

(e) Area classification plan not reqtired

With respect to any air pollutant for which a national ambient air quality
standard is established other than sulfur oxides or particulate matter, an
area classification plan shall not be required under this section if the im-
plementation plan adopted by the State and submitted for the Administra-
tor’s approval or promulgated by the Administrator under section 741O(C)
of this title contains other provisions which when considered as a whole,
the Administrator finds will carry out the purposes in section 7470 of this
title at least as effectively as an area classification plan for such pollutant.
Such other provisions referred to in the preceding sentence need not re-
quire the establishment of maximum allowable increases with respect to
such pollutant for any area to which this section applies.
Ouly 14, 1955, ch. 360, title 1,$166, as added Aug. 7, 1977, Pub. L. 95-
95, title I, $ 127(a), 91 Stat. 739.)

* * * * *

$7491. Visibility prot~tion for Federal class I areas

(a) Impairment of visibilit~ Ust of areas; stidy and report

(1) Congress hereby declares as a national goal the prevention of any
future, and the remedying of any existing, impairment of visibility in man-
datory class I Federal areas which impairment results from manmade air
pollution.

(2) Not later than six months after August 7, 1977, the Secretary of the
Interior in consultation with other Federal land managers shall review all
mandatory class I Federal areas and identify those where visibility is an
important value of the area. From time to time the Secretary of the Interior
may revise such identifications. Not later than one year after August 7,
1977, the Administrator shall, after consultation with the Secretary of the
Interior, promulgate a list of mandatory class I Federal areas in which he
determines visibility is an important value.
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(3) Not later than eighteen months after August 7, 1977, the Adminis-
trator shall complete a study and report to Congress on available methods
for implementing the national goal set forth in paragraph (l). Such report
shall include recommendations for—

(A) methods for identifying characterizing, determining, quantifying,
and measuring visibility impairment in Federal areas referred to in par-
agraph (1), and

(B) modeling techniques (or other methods) for determining the extent
to which manmade air pollution may reasonably be anticipated to cause
or contribute to such impairment, and

(C) methods for preventing and remedying such manmade air pollution
and resulting visibility impairment.

Such report shall also identify the classes or categories of sources and the
types of air pollumnts which, alone or in conjunction with other sources or
pollutants, may reasonably be anticipated to cause or contribute significantly
to impairment of visibility.

(4) Not later than twenty-four months after August 7, 1977, and after
notice and public hearing, the Administrator shall promulgate regulations
to assure (A) reasonable progress toward meeting the national goal specified
in paragraph (1), and (B) compliance with the requirements of this section.
~uly 14, 1955, ch. 360, title I, $ 169A, as added Aug. 7, 1977, Pub. L.
95-95, title I, ~ 128, 91 Stat. 742.)

* * * * *

PART D—PLAN REQUIREMENTSFOR
NONATTAINMENT AREAS

~ 7501. Definitions

For the purpose of this part and section 741 O(a)(2)(I)of this title—

* * * * *

(2) The term “nonattainment area” means, for any air pollutant an area
which is calculated by air quality modeling (or other methods determined
by the Administrator to be reliable) to exceed any national ambient air
quality standard for such pollutant. Such term includes any area identified
under subpara~aphs (A) through (C) of section 7407(d)(1) of this title.

* * * * *

~uly 14, 1955, ch. 360, title I, $171, as added Aug. 7, 1977, Pub. L. 95-
95, title I, $ 129(b), 91 Stat. 746.)

~ 7502. Nonattainment plan provisions

(a) Ex@ltious attainment of national ambient air quality standards

(1) The provisions of an applicable implementation plan for a State re-
lating to attainment and maintenance of national ambient air quality stan-
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dards in any nonattainment area which are required by section 7410(a)(2)(I)
of this title as a precondition for the construction or modification of any
major stationary source in any such area on or after July 1, 1979, shall
provide for attainment of each such national ambient air quality standard
in each such area as expeditiously as practicable, but, in the case of national
primary ambient air quality standards, not later than December 31, 1982.

(2) In the case of the natioml primary ambient air quality smndard for
photochemical oxidants or carbon monoxide (or both) if the State dem-
onstrates to the satisfaction of the Administrator (on or before the time
required for submission of such pkn) that such attainment is not possible
in an area with respect to either or both of such pollutants within the period
prior to December 31, 1982, despite the implementation of all reasonably
available measures, such provisions shall provide for the attainment of the
national primary standard for the pollutant (or pollutants) with respect to
which such demonstration is made, as expeditiously as practicable but not
later than December 31, 1987.

* * * * *

~uly 14, 1955, ch. 360, title I, $172, as added Aug. 7, 1977, Pub. L. 95-
95, title I, $ 129(b), 91 Stat. 746, and amended Nov. 16, 1977, Pub. L. 95–
190,$ 14(a)(55), (56), 91 Stat. 1402.)

* * * * *

$7506. Limitations on certain Federal assistance

* * * * *

(c) Activities not conforming to approved or promul~ted plans

No department, agency, or instrumentality of the Federal Government
shall (1) engage in, (2) support in any way or provide financial assistance
for, (3) license or permit, or (4) approve, any activity which does not conform
to a plan after it has been approved or promulgated under section 7410 of
this title. No metropolitan planning organization designated under section
134 of title 23, shall give its approval to any project, program, or plan which
does not conform to a plan approved or promulgated under section 7410
of this title. The assurance of conformity to such a plan sM1 be an affirm-
ative responsibility of the head of such department, agency, or instrumen-
tality.

* * * * *

Uuly 14, 1955, ch. 360, title 1,$176, as added Aug. 7, 1977, Pub. L. 95-
95, title I, $ 129(b), 91 Stat. 749, and amended Nov. 16, 1977, Pub. L. 95-
190,$ 14(a)(59), 91 Stat. 1403.)

* * * * *
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SUBCHAPTER II—EMISSION STANDARDS
FOR MOVING SOURCES

* .* * * *

SUBCHAPTER III—GENERAL PROVISIONS

* * * * *

$7602. Definitions

When used in this chapter—
(a) The term “Administrator” means the Administrator of the Environ-

mental Protection Agency,
(b) The term “air pollution control agency” means any of the following:

(1) A single State agency designated by the Governor of that State as
the official State air pollution control agency for purposes of this chapter;

(2) An agency established by two or more States and having substantial
powers or duties pertaining to the prevention and control of air pollution;

(3) A city, county, or other local government health authority, or, in
the case of any city, county, or other local government in which there is
an agency other than the health authority charged with responsibility for
enforcing ordinances or laws relating to the prevention and control of
air pollution, such other agency; or

(4) An agency of two or more municipalities located in the same State
or in different States and having substantial powers or duties pertaining
to the prevention and control of air pollution.
(c) The term “interstate air pollution control agency” means—

(1) an air pollution control agency of two or more municipalities located
in different States, or

(2) an air pollution control agency of two or more municipalities located
in different States.
(d) The term “State” means a State, the District of Columbia, the Com-

monwealth of Puerto Rico, the Virgin Islands, Guam, and American Samoa
and includes the Commonwealth of the Northern Mariana Islands.

(e) The term “person” includes an individual, corporation, partnership,
association, State, municipality, political subdivision of a State, and any
agency, department, or instrumentality of the United States and any officer,
agent, or employee thereof.

(f) The term “municipality” means a city, town, borough, county, parish,
district, or other public body created by or pursuant to State law.

(g) The term “air pollutant” means any air pollution agent or combi-
nation of such agents, including any physical, chemical, biological, radio-
active (including source material, special nuclear material, and byproduct
material) substance or matter which is emitted into or otherwise enters the
ambient air.

(h) All language referring to effects on welfare includes, but is not limited
to, effects on soils, water, crops, vegetation, manmade materials, animals,
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wildlife, weather, visibility, and clitite, damage to and deterioration of
property, and hazards to transportation, as well as effects on economic
values and on personal comfort and well-being.

(i) The term “Federal land manager” means, with respect to any lands
in the United States, the Secretary of the department with authority over
such lands.

~) Except as otherwise expressly provided, the terms “major stationary
source” and’ ‘major emitting facility” mean any stationary facility or source
of air pollutants which directly emits, or has the potential to emit, one
hundred tons per year or more of any air pollutant (includlng any major
emitting facility or source of fugitive emissions of any such pollutant, as
determined by rule by the Administrator).

(k) The terms “emission limitation” and “emission standard” mean a
requirement established by the State or the Administrator which limits the
quantity, rate, or concentration of emissions of air pollutants on a contin-
uous basis, including any requirement relating to the operation or main-
tenance of a source to assure continuous emission reduction.

(1) The term “standard of performance” means a requirement of contin-
uous emission reduction, including any requirement relating to the oper-
ation or maintenance of a source to assure continuous emission reduction.

(m) The term “means of emission limitation” means a system of contin-
uous emission reduction ~ncluding the use of specific technology or fuels
with specified pollution characteristics).

(n) The term “primary s~dard attainment date” means the date spec-
ified in the applicable implementation plan for the attainment of a natioml
primary ambient air quality standard for any air pollutant.

(o) The term “delayed compliance order” means an order issued by the
State or by the Administrator to an existing stationary source, postponing ~
the date required under an applicable implementation plan for compliance
by such source with any requirement of such plan.

(p) The term “schedule and timetable of compliance” means a schedule
of required measures including an enforceable sequence of actions or op-
erations leading to compliance with an emission limitation, other limitation,
prohibition, or standard.
~uly 14, 1955, ch. 360, title III, $302, formerly $9, as added Dec. 17,
1963, Pub. L. 88-206, $1, 77 Stat. 400, renumbered Oct. 20, 1965, Pub.
L. 89-272, title I, $ 101(4), 79 Stat. 992, and amended Nov. 21, 1967, Pub.
L. 90-148, $2, 81 Stat. 504; Dec. 31, 1970, Pub. L. 91-604, $ 15(a)(l),
(c)(l), 84 Stat. 1710, 1713; Aug. 7, 1977, Pub. L. 95-95, title 11, $ 218(c),
title III, $301,91 Stat. 761, 769; Nov. 16, 1977, Pub. L. 95-190, $ 14(a)(76),
91 Stat. 1404,)

* * * * *

$7606. Federd procurement

(a) tintraets with violato~ protitited
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No Federal agency may enter into any contract with any person who is
convicted of any offense under section 7413(c)(1) of this title for the pro-
curement of goods, materials, and services to perform such contract at any
facility at which the violation which gave rise to such conviction occurred
if such facility is owned, leased, or supervised by such person. The prohi-
bition in the preceding sentence shall continue until the Administrator
certifies that the condition giving rise to such a conviction has been cor-
rected.

o) Notification procedures

the Administrator shall establish procedures to provide all Federal agen-
cies with the notification necessary for the purposes of subsection (a) of this
section.

(c) Federal agency contracts

In order to implement the purposes and policy of this chapter to protect
and enhance the quality of the Nation’s air, the President shall, not more
than 180 days after December 31, 1970, cause to be issued an order (1)
requiring each Federal agency authorized to enter into contracts and each
Federal agency which is empowered to extend Federal assistance by way of
grant, loan, or contract to effectuate the purpose and policy of this chapter
in such contracting or assistance activities, and (2) setting forth procedures,
sanctions, penalties, and such other provisions, as the President determines
necessary to carry out such requirement,

(d) Exemptions; notification to Congress

The ,President my exempt any contract, loan, or grant from all part of
the provisions of this section where he determines such exemption is nec-
essary in the paramount interest of the United States and he shall notify
the Congress of such exemption.

(e) Annual report to Congress

The President shall annually report to the Congress on measures taken
toward implementing the purpose and intent of this section, including but
not limited to the progress and problems associated with implementation
of this section.
Uuly 14, 1955, ch. 360, title 111, $306, as added Dec. 31, 1970, Pub. L.
91-604, $ 12(a), 84 Stat. 1707.)

* * * * *

$7610. Other authority

(a) Authority and responsibilities under other laws not affected

Except as provided in subjection (b) of this section, this chapter shall not
be construed as superseding or limiting the authorities and responsibilities,
under any other provision of law, of the Administrator or any other Federal
officer, department, or agency.

S662



Appendix

42 U. S.C.—PUBLIC HEALTH AND WELFARE—$ 7641(c)

b) Nonduplication of appropriations
No appropriation shall be authorized or made under section 241, 243,

or 246 of this title for any fiscal year after the fiscal year ending June 30,
1964, for any purpose for which appropriations may be made under au-
thority of this chapter.
Ouly 14, 1955, ch. 360, title 111, $310, formerly $10, as added Dec. 17,
1963, Pub. L. 88-260, $1,77 Stat. 401, renumbered $303, Oct. 20, 1965,
Pub. L. 89-272, title 1, $ 101(4), 79 Stat. 992, and amended Nov. 21, 1967,
Pub. L. 90-148, $2, 81 Stat. 505; renumbered $310, and amended Dec.
31, 1970, Pub. L. 91-604, $$ 12(a), 15(c)(2), 84 Stat. 1705, 1713.)

SUBCHAPTER IV—NOISE POLLUTION

~ 7641. Noise abatement

(a) Office of Noise Abatement and Control

The Administrator shall establish within the Environmental Protection
Agency an Office of Noise Abatement and Control, and shall carry out
through such Office a full and complete investigation and study of noise
and its effect on the public health and welfare in order to (1) identify and
classify causes and sources of noise, and (2) determine—

(A) effects at various levels;
(B) projected growth of noise levels in urban areas through the year

2000;
(C) the psychological and physiolo@cal effect on humans;
(D) effects of sporadic extreme noise (such as jet noise near airporti)

as compared with constant noise;
(E) effect on wildlife and property (including values);
(F) effect of sonic booms on property fincluding values); and
(G) such other matters as maybe of interest in the public welfare.

b) Investigation tmhniques; report and recommendations

In conducting such investigation, the Administrator shall hold public
hearings, conduct research, experiments, demonstrations, and studies. The
Administrator shall report the results of such investigation and study, to-
gether with his recommendations for legislation or other action, to the
President and the Congress not later than one year after December 31,
1970.

(c) Abatement of noise from Federd activities

In any case where any Federal department or agency is carrying out or
sponsoring any activity resulting in noise which the Administrator deter-
mines amounts to a public nuisance or is otherwise objectionable, such
department or agency shall consult with the Administrator to determine
possible means of abating such noise.
~uly 14, 1955, ch. 360, title IV, $402, as added Dec. 31, 1970, Pub. L.
91-604, $14, 84 Stat. 1709.)
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TITLE 4, U.S. CODE—PUBLIC PRINTING AND DOC-
UMENTS

Thti title was enacted by Pub. L. 90-620, ~ 1, Oct. 22,1968, 82 Stat. 1238,

CHAPTER 15—FEDERAL REGISTER AND CODE
OF FEDERAL REGULATIONS

$1501. Definitions

As used in this chapter, unless the context otherwise requires—
“document” means a Presidentkl proclamation or Executive order and

an order, regulation, rule, certificate, code of fair competition, license,
notice, or similar instrument, issued, prescribed, or promulgated by a
Federal agency;

“Federal agency” or “agency” means the President of the United
States, or an executive department, independent board, establishment,
bureau, agency, institution, commission, or separate office of the admin-
istrative branch of the Government of the United States but not the
legislative or judicial branches of the Government;

“person” means an individual, partnership, association, or corporation;
and

“National Archives of the United States” has the same meaning as in
section 290 1(11 ) of this title.

(Pub. L. 90-620, Oct. 22, 1968, 82 Stat. 1273; Pub. L. 98-497, title I,
$ 107(b)(2), Oct. 19, 1984,98 Stat. 2286.)

~ 1502. Custody and printing of Federal documents; appointment of Di-
rector

The Archivist of the United States, acting through the Office of the
Federal Register, is charged with the custody and, together with the Public
Printer, with the prompt and uniform printing and distribution of the doc-
uments required or authorized to be publishedby section 1505 of this title.
There shall beat the head of the Office a director, appointed by, and who
shall under the general direction of, the Archivist of the United States in
carrying out this chapter and the regulationsprescribed under it.
(Pub. L. 90-620, Oct. 22, 1968, 82 Stat. 1273; Pub. L. 98-497, title 1,,
$ 107@)(3), Oct. 19, 1984,98 Stat. 2287.)

* * * * *

$1505. Documents to be publis= in Federal Register
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(a) Proclamation and Executive Order% documents having general ap
pficability and Iegd effee~ documents required to be published by
tingress

There shall be published in the Federal Register—
(1) Presidendal proclamations and Executive orders, except those not

having general applicability and legal effect or effective only against Fed-
eral agencies or persons in their capacity as officers, agents, or employees
thereof”;

(2) documents or classes of documents that the President may deter-
mine from time to time have general applicability and legal effect; and

(3) documents or classes of documents that maybe required so to be
published by Act of Congress.
For the purpose of this chapter every document or order which prescribes

a penalty has general applicability and legal effect.

@) Wcuments authorized to be pubfished by re@ations; comments and
news items excluded

In addition to the foregoing there shall also be published in the Federal
Register other documents or classes of documents authorized to be pub-
lished by regulations prescribed under this chapter with the approval of
the President, but comments or news items of any character may not be
published in the Federal Register.

* * * * *

(Pub. L. 90-620, Ott.22, 1968,82 Stat. 1274.)

* * * * *

~ 1507. Filing document as constmctive notice; publication in Federal
Register as presumption of vdidltfi judicial notice; citation

A document required by section 1505(a) of this title to be published in
the Federal Register is not valid as againsta person who has not had actual
knowledge of it until the duplicate originals or certified copies of the doc-
ument have been filed with the Office of the Federal Register and a copy
made available for public inspection as provided by section 1503 of this
title. Unless otherwisespecificallyprovided by statute, filing of a document,
required or authorized to be published by section 1505 of this title, except
in cases where notice by publication is insufficient in law, is sufficient to
givenotice of the contentsof the document to a person subjectto or affected
by it. The publication in the Federal Register of a document creates a
rebuttable presumption—

(1) that it was duly issued, prescribed, or promulgated;
(2) that it was filed with the Office of the Federal Register and made

availablefor public inspection at the day and hour stated in the printed
notation;
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(3) that the copy contained in the Federal Register is a true copy of
the original; and

(4) that all requirements of this chapter and the regulations prescribed
under it relative to the document have been complied with.
The contents of the Federal Register shall be judicially noticed and with-

out prejudice to any other mode of citation, may be cited by volume and
page number.
(Pub. L. 90-620, Oct. 22, 1968, 82 Stat. 1276.)

$1508. Publication in Federal Register as notice of hearing

A notice of hearing or of opportunity to be heard, required or authorized
to be given by an Act of Congress, or which may otherwise properly be
given, shall be deemed to have been given to all persons residing within
the States of the Union and the District of Columbla, except in cases where
notice by publication is insufficient in law, when the notice is published in
the Federal Register at such a time that the period between the publication
and the date fixed in the notice for the hearing or for the termination of
the opportunity to be heard is—

(1) not less than the time specifically prescribed for the publication of
the notice by the appropriate Act of Congress; or

(2) not less than fifteen days when time for publication is not specifically
prescribed by the Act, without prejudice, however, to the effectiveness
of a notice of less than fifteen days where the shorter period is reasonable.

(Pub. L. 90-620, Oct. 22, 1968, 82 Stat. 1276.)

* * * * *

$1510. Code of Federal Regulations

(a) The Administrative Committee of the Federal Register, with the ap-
proval of the President, may require, from time to time as it considers
necessary, the preparation and publication in special or supplemental edi-
tions of the Federal Register of complete codifications of the documents
of each agency of the Government having general applicability and legal
effect, issued or promulgated by the agency by publication in the Federal
Register or by filing with the Administrative Committee, and are relied
upon by the agency as authority for, or are invoked or used by it in the
discharge of, its activities or functions, and are in effect as to facts arising
on or after dates specified by the Administrative Committee.

(b) A codification published under subsection (a) of this section shall be
printed and bound in permanent form and shall be designated as the “Code
of Federal Regulations.” The Administrative Committee shall regulate the
binding of the printed codifications into separate books with a view to
practical usefulness md economical manufacture. Each book shall contain
an explanation of its coverage and other aids to users that the Administrative
Committee may require. A general index to the entire Code of Federal
Regulations shall be separately printed and bound.
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(c) The Administrative Committee shall regulate the supplementation and
the collation and republication of the printed codifications with a view to
keeping the Code of Federal Regulations as current as practicable. Each
book shall be either supplemented or collated and republished at least once
each calendar year.

(d) The Ofice of the Federal Register shall prepare and publish the
codifications, supplements, collations, and indexes authorized by this sec-
tion.

(e) The codified documents of the severalagencies published in the sup-
plemental edition of the Federal Re@ster under this section. as amended
by documents subsequently filed wit~ the Office and published in the daily
issues of the Federal Register shall be prima facie evidence of the text of
the documents and of the fact that they are in effect on and after the date
of publication.

(f) The Administrative Committee shall prescribe, with the approval of
the President, regulations for carrying out this section.

(g) This section does not require codification of the text of Presidential
documents published and periodically compiled in supplements to Title 3
of the Code of Federal Regulations.
(Pub. L. 90-620, Oct. 22, 1968,82 Stat. 1277.)

* * * * *

CHAPTER 31—RECORDS MANAGEMENT BY
FEDERAL AGENCIES

~ 3101. Records management by agency heads; general duties

The head of each Federal agency shall make and preserve records con-
taining adequate and proper documentation of the organization, functions,
policies, decisions, procedures, and essential transactions of the agency and
designed to furnish the information necessary to protect the legal and fi-
nancial rights of the Government and of persons directly affected by the
agency’s activities.
(Pub. L. 90-620, Oct. 22, 1968,82 Stat. 1297.)

$3102. Establishment of program of management

The head of each Federal agency shall establish and maintain an active,
continuing program for the economical and efficient management of the
records of the agency. The program, among other things, shall provide for

(1) effective controls over the creation and over the maintenance and
use of records in the conduct of current business;

(2) cooperation with the Administrator of General Services and the
Archivist in applying standards, procedures, and techniques designed to
improve the management of records, promote the maintenance and se-
curity of records deemed appropriate for preservation, and facilitate the
segregation and disposal of records of temporary value; and

S667



Appendix

44 U. S.C.—PUBLIC DOCUMENTS—$ 3103

(3) compliance with sections 2101-2117, 2501-2507, 2901-2909, and
3101-3107, of this title and the regulations issued under them.

(Pub. L. 90-620, Oct. 22, 1968, 82 Stat. 1298; Pub. L. 94-575, $ 3(a)(l),
(2), Oct. 21, 1976,90 Stat. 2726; Pub. L. 98-497, title I, $10, Oct.
19, 1984, 98 Stat. 2290.)

$3103. Transfer of records to records centers

When the head of a Federal agency determines that such action may
affect substantial economies or increased operating efficiency, he shall pro-
vide for the transfer of records to a records center maintained and operated
by the Archivist, or, when approved by the Archivist, to a center maintained
and operated by the head of the Federal agency.
(Added Pub. L. 94-575, $ 3(a)(3), Oct. 21, 1976, 90 Stat. 2726; Pub. L.
98-497, title I, $10, Oct. 19, 1984, 98 Stat. 2290.)

EXPUNATORYNOTE

Cross Refermce, National ArcMves. Fed- Archives of the United States. See 44 U.S.C.
eral agency records of historiml or other $2107.
value also may be transferred to the National

$3104. Certification and determination on transferred r~ords

An official of the Government who is authorized to certify to facts on
the basisof records in hiscustody, maycertify to factson the basisof records
that have been transferredby him or his predecessorsto the Archivist, and
may authorize the Archivist to certify to facts and to make administrative
determinations on the basis of records transferred to the Archivist, not-
withstandingany other law.
(Pub. L. 90-620, Oct. 22, 1968, 82 Stat. 1298; Pub. L. 98-497, title I,
$ 107@)(21), Oct. 19, 1984, 98 Stat. 2290.)

~ 3105. Safeguards

The head of each Federal agency shall establish safeguards against the
removal or loss of records he determines to be necessary and required by
regulations of the Archivist. Safeguards shall include making it known to
officials and employees of the agency—

(1) that records in the custody of the agency are not to be alienated
or destroyed except in accordance with sections 3301 –3314 of this title,
and

(2) the penalties provided by law for the unlawful removal or destruc-
tion of records.

(Pub. L. 90-620, Oct. 22, 1968, 82 Stat. 1298; Pub. L. 98-497, title I,
$10, Oct. 19, 1984, 98 Stat. 2290.)

$3106. Unlawful removal, destruction of records

The head of each Federal agency shall notify the Archivist of any actual,
impending, or threatened unlawful removal, defacing, alteration, or de-
struction of records in the custody of the agency of which he is the head
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that shall come to his attention, and with the assistance of the Archivist
shall initiate action through the Attorney General for the recovery of rec-
ords he knows or has reason to believe have been unlawfully removed from
his agency, or from another Federal agency whose records have been trans-
ferred to his legal custody. In any case in which the head of the agency
does not initiate an action for such recovery or other redress within a
reasonable period of time after being notified of any such unlawful action,
the Archivist skll request the Attorney General to initiate such an action,
and shall notify the Congress when such a request has been made.
(Pub. L. 90-620, Oct. 22, 1968, 82 Stat, 1298; Pub. L. 98-497, title I,
$ 107@)(21), title II, $ 203(b), Oct. 19, 1984,98 Stat. 2290, 2294.)

~ 3107. Authority of Comptroller General

Chapters 21, 25, 27, 29, and 31 of this title do not limit the authority of
the Comptroller General of the United States with respect to prescribing
accounting systems, forms, and procedures, or lessen the responsibilityof
collecting and disbursingofficers for rendition of their accounts for settle-
ment by the General Accounting Office.
(Pub. L. 90-620, Oct. 22, 1968,82 Stat. 1298; Pub. L. 9*575, $ 3(a)(4),
Oct. 21, 1976, 90 Stat. 2726.)

CHAPTER 33—DISPOSAL OF RECORDS

Q3301. Definition of records

As used in this chapter, “records” includes all books, papers, maps, pho-
tographs, machine readable materials, or other documentary materials, re-
gardless of physical form or characteristics, made or received by an agency
of the United States Government under Federal law or in connection with
the transaction of public business and preserved or appropriate for pres-
ervation by that agency or its legitimate successor as evidence of the or-
ganization, functions, policies, decisions, procedures, operations, or other
activities of the Government or because of the informational value of data
in them. Library and museum material made or acquired and preserved
solely for reference or exhibition purposes, extra copies of documents pre-
served only for convenience of reference, and stocks of publications and of
processed documents are not included.
(Pub. L. 90-620, Oct. 22, 1968,82 Stat. 1299; Pub. L. 94-575, $ 4(c)(2),
Oct. 21, 1976, 90 Stat. 2727.)

~ 3302. Re@ations covering lists of records for disposd, procedure for
disposal, and standards for reproduction

The Archivist shall promulgate, regulations, not inconsistent with this
chapter, establishing—

(1) procedures for the compiling and submitting to him of lists and
schedules of records proposed for disposal,

(2) procedures for the disposal of records authorized for disposal, and
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(3) standards for the reproduction of records by photographic or mi-
crophotographic processes with a view to the disposal of the original
records.

(Pub. L. 90-620, Oct. 22, 1968,82 Stat. 1299; Pub. L. 94-575, $ 4(c)(l),
Oct. 21, 1976, 90 Stat. 2727; Pub. L. 98–497, title I, $10, Oct.
19, 1984, 98 Stat. 2290.)

* * * * *

$3309. Preservation of claims of Government until settled in General
Accounting Office; disposal authorized upon written approval of
Comptroller General

Records pertaining to claims and demands by or against the Government
of the United States or to accounts in which the Government of the United
States is concerned, either as debtor or creditor, may not be disposed of
by the head of an agency under authorization granted under this chapter,
until the claims, demands, and accounts have been settled and adjusted in
the General Accounting Office, except upon the written approval of the
Comptroller General of the United States.
(Pub. L. 90-620, Oct. 22, 1968, 82 Stat. 1301; Pub. L. 91-287, $ 2(b),
June 23, 1970, 84 Stat. 321.)

* * * * *

~ 3314. Procedures for disposal of records exclusive

The procedures prescribed by this chapter are exclusive, and records of
the United States Government may not be alienated or destroyed except
under this chapter.
(Pub. L. 90-620, Oct. 22, 1968, 82 Stat. 1302.)

* * * * *

CHAPTER 35—COORDINATION OF FEDERAL
INFORMATION POLICY

~ 3501. Purpose

The purpose of this chapter is—
(1) to minimize the Federal paperwork burden for individuals, small

businesses, State and local governments, and other persons;
(2) to minimize the cost to the Federal Government of collecting, main-

taining, using, and disseminating information;
(3) to maximize the usefulness of information collected by the Federal

Government;
(4) to coordinate, integrate and, to the extent practicable and appro-

priate, mke uniform Federal information policies and practices;
(5) to ensure that automatic data processing and telecommunications

technologies are acquired and used by the Federal Government in a man-
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ner which improves service delivery and program management, increases
productivity, reduces waste and fraud, and, wherever practicable and
appropriate, reduces the information processing burden for the Federal
tivernment and for persons who provide information to the Federal
Government; and

(6) to ensure that the collection, maintenance, use and dissemination
of information by the Federal Government is consistent with applicable
laws relating to confidentiality, including section 552a of title 5, United
States Code, known as the Privacy Act.

(Added Pub. L. 96-511, $ 2(a), Dec. 11, 1980,94 Stat. 2812.)

EXPLANATORYNOTE

Short Tide.Section1 of PublicLaw 96- vided thatthe Act my be cited as the “Pa-
511,94 Stit. 2812,whichenactedchapter35 perworkReductionAct of 1980?’
(sections3501through3520)of title44, pro-

s 3502. Definitions

As used in this chapter—
(1) the term “agency” means any executive department, military de-

partment, Government corporation, Government controlled corpora-
tion, or other establishment in the executive branch of the Government
(including the Executive Office of the President), or any independent
regulatory agency, but does not include the General Accounting Office,
Federal Election Commission, the governments of the District of Colum-
bia and of the territories and possessions of the United States, and their
various subdivisions, or Government-owned contractor-operated facilities
including laboratories engaged in national defense research and produc-
tion activities;

(2) the terms “automatic data processing, “ “automatic data processing
equipment,” and “telecommunications” do not include any data pro-
cessing or telecommunications system or equipment, the function, op-
eration or use of which—

(A) involves intelligence activities;
(B) involves cryptologic activities related to national security;
(C) involves the direct commnd and control of military forces;
(D) involves equipment which is an integral part of a weapon or

weapons system; or
(E) is critical to the direct fulfillment of military or intelligence mis-

sions, provided that this exclusion shall not include automatic data
processing or telecommunications equipment used for routine admin-
istrative and business applications such as payroll, finance, logistics, and
personnel management;
(3) the term “burden” means the time, effort, or financial resources

expended by persons to provide information to a Federal agency;
(4) the term “collection of information” means the obtaining or solic-

iting of facts or opinions by an agency through the use of written report
forms, application forms, schedules, questionnaires, reporting or record-
keeping requirements, or other similar methods calling for either—
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(A) answers to identical questions posed to, or identical reporting or
recordkeeping requirements imposed on, ten or more persons, other
than agencies, instrumentalities, or employees of the United States; or

(B) answers to questions posed to agencies, instrumentalities, or em-
ployees of the United States which are to be used for general statistical
purposes;
(5) the term “data element” means a distinct piece of information such

as a name, term, number, abbreviation, or symbol;
(6) the term “data element dictionary” means a system containing stan-

dard and uniform definitions and cross references for commonly used
data elements;

,

(7) the term “data profile” means a synopsis of the questions contained
in an information collection reauest and the official name of the request,
the location of information ob~ained or to be obtained through the re-
quest, a description of any compilations, analyses, or reports derived or
to be derived from such information, any record retention requirements
associated with the request, the agency responsible for the request, the
statute authorizing the request, and any other information necessary to
identify, obtain, or use the data contained in such information;

(8) the term “Director” means the Director of the Office of Manage-
ment and Budget;

(9) the term “directory of information resources” means a ca~log of
information collection requests, containing a data profile for each request;

(10) the term “independent regulatory agency” means the Board of
Governors of the Federal Reserve System, the Commodity Futures Trad-
ing Commission, the Consumer Product Safety Commission, the Federal
Communications Commission, the Federal Deposit Insurance Corpora-
tion, the Federal Energy Regulatory Commission, the Federal Home
Loan Bank Board, the Federal Maritime Commission, the Federal Trade
Commission, the Interstate Commerce Commission, the Mine Enforce-
ment Safety and Health Review Commission, the National Labor Rela-
tions Board, the Nuclear Regulatory Commission, the Occupational
Safety and Health Review Commission, the Postal Rate Commission, the
Securities and Exchange Commission, and any other similar agency des-
ignated by statute as a Federal independent regulatory agency or com-
mission;

(11) the Term “information collection request” means a written report
form, application form, schedule, questionnaire, reporting or record-
keeping requirement, or other similar method calling for the collection
of information;

(12) the term “information referral service” means the function that
assists officials and persons in obtaining access to the Federal Information
Locator System;

(13) the term “information systems” means management information
systems;

(14) the term “person” means an. individual, partnership, association,
corporation, business trust, or legal representative, an organized group

S672



Appendix

44 U. S.C.—PUBLIC DOCUMENTS—$ 3504

of individuals,a State, territorial,or local government or branch thereof,
or a political subdivision or a State, territory, or local government or a
branch of a political subdivision;

(15) the term “practical utility” means the ability of an agency to use
information it collects, particularly the capability to process such infor-
mation in a timely and useful fashion; and

(16) the term “recordkeeping requirement” means requirement im-
posed by an agency on persons to maintain specified records.

(Added Pub. L. 96-511. $ 2(a), Dec. 11, 1980,94 S@t. 2813; Pub, L. 98-
443,$ 9(h), Oct. 4, 1984, 98 Smt. 1708.)

~ 3503. Office of Information and Re@atory Affairs

(a) There is established in the Office of Management and Budget an
office to be known as the Office of Information and Regulatory Affairs.

(b) There shall beat the head of the Office an Administrator who shall
be appointed by, and who shall report directly to, the Director. The Director
shall delegate to the Administrator the authority to administer all functions
under this chapter, except that any such delegation shall not relieve the
Director of responsibility for the administration of such functions. The
Administrator shall serve as principal adviser to the Director on Federal
information policy.
(Added Pub. L. 96-511, $ 2(a), Dec. 11, 1980,94 Stat. 2814.)

~ 3504. Autiority and fun~ions of Director

(a) The Director shall develop and implement Federal information pol-
icies, principles, standards, and guidelines and shall provide direction and
oversee the review and approval of information collection requests, the
reduction of the paperwork burden, Federal statistical activities, records
management activities, privacy of records, interagency sharing of infor-
mation, and acquisition and use of automatic data processing telecommu-
nications, and other technolo~ for managing information resources. The
authority under this section shall be exercised consistent with applicable
law.

(b) The general information policy functions of the Director shall in-
clude—

(1) developing and implementing uniform and consistent information
resources management policies and overseeing the development of in-
formation management principles, standards, and guidelines and pro-
moting their use;

(2) initiating and reviewing proposals for changes in legislation, regu-
lations, and agency procedures to improve information practices, and
informing the President and the Congress on the progress made therein;

(3) coordinating, through the review of budget proposals and as other-
wise provided in this section, agency information practices;

(4) promoting, through the use of the Federal Information Locator
System, the review of budget propsals and other methods, greater shar-
ing of information by agencies;
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(5) evaluating agency information management practices to determine
their adequacy and efficiency, and to determine compliance of such prac-
tices with the policies, principles, standards, and guidelines promulgated
by the Director; and

(6) overseeing planning for, and conduct of research with respect to,
Federal collection, processing, storage, transmission, and use of infor-
mation.
(c) The information collection request clearance and other paperwork

control functions of the Director shall include—
(1) reviewing and approving information collection requests proposed

by agencies;
(2) determining whether the collection of information by an agency is

necessary for the proper performance of the functions of the agency,
including whether the information will have practical utility for the
agency;

(3) ensuring that all information collection requests—
(A) are inventoried, display a control number and, when appropriate,

an expiration data;
(B) indicate the request is in accordance with the clearance require-

ments of section 3507; and
(C) contain a statement to inform the person receiving the request

why the information is being collected, how it is to be used, and whether
responses to the request are voluntary, required to obtain a benefit,
or mandatory;
(4) designating as appropriate, in accordance with section 3509, a Col-

lection agency to obtain information for two or more agencies;
(5) setting goals for reduction of the burdens of Federal information

collection requests;
(6) overseeing action on the recommendations for the Commission on

Federal Paperwork; and
(7) designing and operating, in accordance with section 3511, the Fed-

eral Information Locator System.
(d) The statistical policy and coordination functions of the Director shall
include—

(1) developing long range plans for the improved performance of Fed-
eral statistical activities and programs;

(2) coordinating, through the review of budget proposals and as other-
wise provided in this section, the functions of the Federal Government
with respect to gathering, interpreting, and disseminating statistics and
statistical information;

(3) developing and implementing Government-wide policies, principles,
standards, and guidelines concerning statistical collection procedures and
methods, statistical data classifications, and statistical information pres-
entation and dissemination; and

(4) evaluating statistical program performance and agency compliance
with Government-wide policies, principles, standards, and guidelines.
(e) The records management functions of the Director shall include—
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(1) providing advice and assistance to the Archivist in order to promote
coordination in the administration of chapters 29, 31, and 33 of this title
with the information policies, principles, standards, and guidelines esmb-
lished under this chapter;

(2) reviewing compliance by agencies with the requirements of chapters
29, 31, and 33 of this title and with regulations promulgated by the
Archivist thereunder; and

(3) coordinating records management policies and programs with re-
lated information programs such as information collection, statistics, au-
tomatic data processing and telecommunications, and similar activities.
(~ The privacy functions of the Director shall include—

(1) developing and implementing policies, principles, standards, and
guidelines on information disclosure and confidentiality, and on safe-
guarding the security of information collected or maintained by or on
behalf of agencies;

(2) providing agencies with advice and guidance about information
security, restriction, exchmge, and disclosure; and

(3) monitoring compliance with section 552a of title 5, United States
Code, and related information management laws.
(g) The Federal automatic data processing and telecommunications func-

tions of the Director shall include—
(1) developing and implementing policies, principles, standards, and

guidelines for automatic data processing and telecommunications func-
tions and activities of the Federal Government, and overseeing the es-
tablishment of standards under section 111(f) of the Federal Property
and Administrative Services Act of 1949;

(2) monitoring the effectiveness of, and compliance with, directives
issued pursuant to sections 110 and 111 of such Act of 1949 and reviewing
proposed determinations under section 111(g) of such Act;

(3) providing advice and guidance on the acquisition and use of au-
tomatic data processing and telecommunications equipment, and coor-
dinating, through the review of budget proposals and other methods,
agency proposals for acquisition and use of such equipment;

(4) promoting the use of automatic data processing and telecommu-
nications equipment by the Federal Government to improve the effec-
tiveness of the use and dissemination of dam in the operation of Federal
programs; and

(5) initiating and reviewing proposals for changes in legishtion, regu-
lations, and agency procedures to improve automatic data processing and
telecommunications practices, and informing the President and the Con-
gress of the progress made therein.
(h)(1) As soon as practicable, but no later than publication of a notice of

proposed rulemaking in the Federal Register, each agency shall forward to
the Director a copy of any proposed rule which contains a collection of
information requirement and upon request, information necessary to make
the determination required pursuant to this section.
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(2) Within sixty days after the notice of proposed rulemaking is published
in the Federal Register, the Director may file public comments pursuant
to the standards set forth in section 3508 on the collection of information
requirement contained in the proposed rule.

(3) When a final rule is published in the Federal Register, the agency
shall explain how any collection of information requirement contained in
the final rule responds to the comments, if any, filed by the Director or
the public, or explain why it rejected those comments.

(4) The Director has no authority to disapprove any collection of infor-
mation requirement specifically contained in an agency rule, if he has re-
ceived notice and failed to comment on the rule within sixty days of the
notice of proposed rulemaking.

(5) Nothing in this section prevents the Director, in his discretion—
(A) from disapproval any information collection request which was not

specifically required by an agency rule;
(B) from disapproving any collection of information requirement con-

tained in an agency rule, if the agency failed to comply with the require-
ments of paragraph (1) of this subsection:

(C) from disapproving any collection of information requirement con-
tained in a final agency rule, if the Director finds within sixty days of the
publication of the final rule that the agency’s response to his comments
filed pursuant to paragraph (2) of this subsection was unreasonable; or

(D) from disapproving any collection of information requirement where
the Director determines that the agency has substantially modified in the
final rule the collection of information requirement contained in the
proposed rule where the agency has not gi~en the Director the infor-
mation required in paragraph (1), with respect to the modified collection
of information requirement, at least sixty days before the issuance of the
final rule.
(6) The Director shall make publicly available any decision to disapprove

a collection of information requirement contained in an agency rule, to-
gether with the reasons for such decision.

(7) The authority of the Director under this subsection is subject to the
provisiotis of section 3507(c),

(8) This subsection shall apply only when an agency publishes a notice
of proposed rulemaking and requests public comments.

(9) There shall be no judicial review of any kind of the Director’s decision
to approve or not to act upon a collection of information requirement
contained in an agency rule.
(Added Pub. L. 96-511, $ 2(a), Dec. 11, 1980,94 Stat. 2815; Pub. L. 98-
497, title I, $ 107@)(26), Oct. 19, 1984, 98 Stat. 2291.)

$3505. Assignment of tasks and dea~ines

In carrying out the functions under this chapter, the Director shall—
(1) upon enactment of this Act—

(A) set a goal to reduce the then existing burden of Federal collec-
tions of information by 15 per centum by October 1, 1982; and
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(B) for the year following, set a goal to reduce the burden which
existed upon enactment by an additional 10 per centum:
(2) within one year after the effective date of this Act—

(A) establish standards and requirements for agency audits of all
major information systems and assign responsibility for conducting
Government-wide or multiagency audits, except the Director shall not
assign such responsibility for the audit of major information systems
used for the conduct of criminal investigations or intelligence activities
as defined in section 4–206 of Executive Order 12036, issued January
24, 1978, or successor orders, or for cryptologic activities that are
communications security activities;

(B) establish the Federal Information Locator System;
(C) identify areas of duplication in information collection requests

and develop a schedule and methods for eliminating duplication;
(D) develop a proposal to augment the Federal Information Locator

System to include data profiles of major information holdings of agen-
cies (used in the conduct of their operations) which are not otherwise
required by this chapter to be included in the System; and

(E) identify initiatives which may achieve a 10 per centum reduction
in the burden of Federal collections of information associated with the
administration of Federal grant programs; and
(3) within two years after the effective date of this Act—

(A) establish a schedule and a management control system to ensure
that practices and programs of information handling disciplines, in-
cluding records management, are appropriately integrated with the
information policies mandated by this chapter;

(B) identify initiatives to improve productivity in Federal operations
using information processing technology;

(C) develop a program to (i) enforce Federal information processing
standards, particularly software language standards, at all Federal in-
stallations; and (ii) revitalize the standards development program es-
tablished pursuant to section 759(~(2) of title 40, United States Code,
separating it from peripheral technical assismnce functions and di-
recting it to the most productive areas;

(D) complete action on recommendations of the Commission on Fed-
eral Paperwork by implementing, implementing with modification or
rejecting such recommendations including, where necessary, develop-
ment of legislation to implement such recommendations;

(E) develop, in consultation with the Administrator of General Ser-
vices, a five-year plan for meeting the automatic data processing and
telecommunications needs of the Federal Government in accordance
with the requirements of section 111 of the Federal Property and Ad-
ministrative Services Act of 1949 (40 U.S.C. 759) and the purposes of
this chapter; and

(F) submit to the President and the Congress legislative proposals to
remove inconsistencies in laws and practices involving privacy, confi-
dentiality, and disclosure of information.
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(Added Pub. L. 96-511, $ 2(a), Dec. 11, 1980,94 Stat. 2818.)

$3506. Federal agency responsibilities

(a) Each agency shall be responsible for carrying out its information man-
agement activities in an efficient, effective, and economical manner, and
for complying with the information policies, principles, standards, and
guidelines prescribed by the Director.

(b) The head of each agency shall designate, within three months after
the effective date of this Act, a senior official or, in the case of military
departments, and the Office of the Secretary of Defense, officials who re-
port directly to such agency head to carry out the responsibilities of the
agency under this chapter. If more than one official is appointed for the
military departments the respective duties of the officials shall be clearly
delineated.

(c) Each agency shall—
(1) systematically inventory its major information systems and period-

ically review its information management activities, including planning,
budgeting, organizing, directing, training, promoting, controlling, and
other managerial activities involving the collection, use, and dissemination
of information.

(2) ensure its information systems do not overlap each other or dupli-
cate the systems of other agencies;

(3) develop procedures for assessing the paperwork and reporting bur-
den of proposed legislation affecting such agency;

(4) assign to the official designated under subsection (b) the responsi-
bility for the conduct of and accountability for any acquisitions made
pursuant to a delegation of authority under section 111 of the Federal
Property and Administrative Services Act of 1949 (40 U.S.C, 759); and

(5) ensure that information collection requests required by law or to
obtiin a benefit, and submitted to nine or fewer persons, contain a state-
ment to inform the person receiving the request that the request is not
subject to the requirements of section 3507 of this chapter.
(d) The head of each agency shall establish such procedures as necessary

to ensure the compliance of the agency with the requirements of the Federal
Information Locator System, including necessary screening and compliance
activities.
(Added Pub. L. 96-511, $ 2(a), Dec. 11, 1980,94 Stit. 2819.)

~ 3507. Public information collection activities—submission to DireetoG
approval and delegation

(a) An agency shall not conductor sponsor the collection of information
unless, in advance of the adoption or revision of the request for collection
of such information—

(1) the agency has taken actions, including consultation with the Di-
rector, to—

(A) eliminate, through the use of the Federal Information Locator
System and other means, information collections which seek to obtain
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information available from another source within the Federal Govern-
ment;

(B) reduce to the extent practicable and appropriate the burden on
persons who will provide information to the agency; and

(C) formulate plans for tabulating the information in a manner which
will enhance its usefulness to other agencies and to the public;
(2) the agency (A) has submitted to the Director the proposed infor-

mation collection request, copies of pertinent regulations and other re-
lated materials as the Director may specify, and an explanation of actions
taken to carry out paragraph (1) of this subsection, and (B) has prepared
a notice to be published in the Federal Register stating that the agency
has made such submission; and

(3) the Director has approved the proposed information collection re-
quest, or the period for review of information collection requests by the
Director provided under subsection (b) has elapsed.
(b) The Director shall, within sixty days of receipt of a proposed infor-

mation collection request, notify the agency involved of the decision to
approve or disapprove the request and shall make such decisions publicly
available. If the Director determines that a request submitted for review
cannot be reviewed within sixty days, the Director may, after notice to the
agency involved, extend the review period for an additional thirty days. If
the Director does not notify the agency of an extension, denial, or approval
within sixty days (or, if the Director has extended the review period for an
additional thirty days and does not notify the agency of a denial or approval
within the time of the extension), a control number shall be assigned without
further delay, the approval may be inferred, and the agenc~ may collect
the information for not more than one year.

(c) Any disapproval by tie Director, in whole or in part, of a proposed
information collection request of an independent regulatory agency, or an
exercise of authority under section 3504(h) or 3509 concerning such an
agency, may be voided, if the agency by a majority vote of its members
overrides the Director’s disapproval or exercise of authority. The agency
skll certify each override to the Director, shall explain the reasons for
exercising the override authority. Where the override concerns an infor-
mation collection request, the Director shall without further delay assign a
control number to such request, and such override shall be valid for a period
of three years.

(d) The Director may not approve an information collection request for
a period in excess of three years.

(e) If the Director finds that a senior official of an agency designated
pursuant to section 3506(b) is sufficiently independent of program respon-
sibility to evaluate fairly whether proposed information collection requests
should be approved and has sufficient resources to carry out this respon-
sibility effectively, the Director may, by rule in accordance with the notice
and comment provisions of chapter 5 of title 5, United States Code, delegate
to such official the authority to approve proposed requests in specific pro-
gram areas, for specific purposes, or for all agency purposes. A delegation
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by the Director under this section shall not preclude the Director from
reviewing individual information collection requests if the Director deter-
mines that circumstances warrant such a review. The Director shall retain
authority to revoke such delegations, both in general and with regard to
any specific matter. In acting for the Director, any official to whom approval
authority has been delegated under this section shall comply fully with the
rules and regulations promulgated by the Director.

(~ An agency shall not engage in a collection of information without
obtaining from the Director a control number to be displayed upon the
information collection request.

(g) Ifan agency head determines a collection of information (1) is needed
prior to the expiration of the sixty-day period for the review of information
collection requests established pursuant to subsection (b), (2) is essential to
the mission of the agency, and (3) the agency cannot reasonably comply
with the provisions of this ckpter within such sixty-day period because (A)
public harm will result if normal clearance procedures are followed; or (B)
an unanticipated event has occurred and the use of normal clearance pro-
cedures will prevent or disrupt the collection of information related to the
event or will cause a statutory deadline to be missed, the agency head may
request the Director to authorize such collection of information prior to
expiration of such sixty-day period. The Director shall approve or disap-
prove any such authorization request within the time requested by the
agency head and, if approved, shall assign the information collection request
a control number. Any collection of information conducted pursuant to
this subsection may be conducted without compliance with the provisions
of this chapter for a maximum of ninety days after the date on which the
Director received the request to authorize such collection.
(Added Pub. L. 96-511, $ 2(a), Dec. 11, 1980,94 Stat. 2819.)

$3508. Determination of neeessity for information; hearing

Before approving a proposed information collection request, the Director
shall determine whether the collection of information by an agency is nec-
essary for the proper performance of the functions of the agency, including
whether the information will bve practical utility. Before making a deter-
mination the Director may give the agency and other interested persons an
opportunity to be heard or to submit statements in writing. To the extent,
if any, that the Director determines that the collection of information by
an agency is unnecessary, for any reason, the agency may not engage in the
collection of the information.
(Added Pub. L. 96-511, $ 2(a), Dec. 11, 1980,94 Stat. 2821.)

$3509. Designation of central coll@ion agency

The Director may designate a central collection agency to obtain infor-
mation for two or more agencies if the Director determines that the needs
of such agencies for information will be adequately served by a single col-
lection agency, and such sharing of data is not inconsistent with any appli-
cable law. In such cases the Director shall prescribe (with reference to the
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collection of information) the duties and functions of the collection agency
so designated and of the agencies for which it is to act as agent ~ncluding
reimbursement for costs). While the designation is in effect, an agency
covered by it may not obtain for itself information which it is the duty of
the collection agency to obtain. The Director may modify the designation
from time to time as circumsmnces require. The authority herein is subject
to the provisions of section 3507(c) of this chapter.
(Added Pub. L. 96-511, $ 2(a), Dec. 11, 1980,94 Stat. 2821.)

$3510. Cooperation of agencies in making information available

(a) The Director may direct an agency to make available to another
agency, or an agency may make available to another agency, information
obtained pursuant to an information collection request if the disclosure is
not inconsistent with any applicable law.

(b) If information obtained by an agency is released by that agency to
another agency, all the provisions of bw (including penalties which relate
to the unlawful disclosure of information) apply to the officers and em-
ployees of the agency to which information is released to the same extent
and in the same manner as the provisions apply to the officers and employees
of the agency which originally obtained the information. The officers and
employees of the agency to which the information is released, in addition,
shall be subject to the same provisions of law, including penalties, relating
to the unlawful disclosure of information as if the information had been
collected directly by that agency.
(Added Pub. L. 96-511, $ 2(a), Dec. 11, 1980,94 Stat. 2822.)

~ 3511. Establishment and operation of Federal Information Locator Sys-
tem

(a) There is established in the Office of Information and Regulatory
Affairs a Federal Information Locator System (hereafter in this section
referred to as the “System”) which shall be composed of a directory of
information resources, a dava element dictionary, and an information re-
ferral service. The System shall serve as the authoritative register of all
information collection requests.

(b) In designing and operating the System, the Director shall—
(1) design and operate an indexing system for the System;
(2) require the head of each agency to prepare in a form specified by

the Director, and to submit to the Director for inclusion in the System,
a data profile for each information collection request of such agency;

(3) compare data profiles for proposed information collection requests
against existing profiles in the System, and make available the results of
such comparison to—

(A) agency officials who are planning new information collection
activities; and

(B) on request, members of the general public; and
(4) ensure that no actual data, except descriptive data profiles necessary

to identify duplicative data or to locate information, are contained within
the System.
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(Added Pub. L. 96-511, $ 2(a), Dec. 11, 1980,94 Stat. 2822.)

$3512. Public protection

Notwithstanding any other provision of law, no person shall be subject
to any penalty for failing to maintain or provide information to any agency
if the information collection request involved was made after December 31,
1981, and does not display a current control number assigned by the Di-
rector, or fails to state that such request is not subject to this chapter.
(Added Pub. L. 96-511, $ 2(a), Dec. 11, 1980,94 Stat. 2822.)

$3513. Director review of agency activities; reportin~ agency response

(a) The Director shall,withthe adviceand assistanceof the Administrator
of General Services and the Archivist of the United States, selectivelyre-
view,at leastonce every three years, the information managementactivities
of each agency to ascertaintheir adequacyand efficiency. In evaluatingthe
adequacy and efficiency of such activities,the Director shallpay particular
attention to whether the agency has complied with section 3506.

(b) The Director shallreport the resultsof the reviewsto the appropriate
agencyhead, the House Committee on Government Operations, the Senate
Committee on Governmental Affairs, the House and Senate Committees
on Appropriations, and the committees of the Congress havingjurisdiction
over legislationrelating to the operations of the agency involved.

(c) Each agency which receives a report pursuant to subsection (b) shall,
within sixty days after receipt of such report, prepare and transmit to the
Director, the House Committee on Government Operations, the Senate
Committee on Governmenml Affairs, the House and Senate Committees
on Appropriations, and the committees of the Congress havingjurisdiction
over legislationrelatingto the operationsof the agency, a written statement
respondingto the Director’s report, includinga descriptionof any measures
taken to alleviateor remove any problems or deficienciesidentified in such
report.
(Added Pub. L. 96-511, $ 2(a), Dec. 11, 1980,94 Stat. 2822; Pub. L. 98-
497, title I, $10, Oct. 19, 1984, 98 Stat. 2291.)

* * * * *

$3515. Administrative powers

Upon the request of the Director, each agency (other than an independent
regulatory agency), shall, to the extent practicable, make its services, per-
sonnel, and facilities available to the Director for the performance of func-
tions under this chapter.
(Added Pub. L. 96-511, j 2(a), Dec. 11, 1980,94 Stat. 2824.)

~ 3516. Rules and regulations

The Director shall promulgate rules, regulations, or procedures necessary
to exercise the authority provided by this chapter.
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(Added Pub. L. 96-511, $ 2(a), Dec. 11, 1980,94 Stat. 2824.)

$3517. Consultation with other agencies and the public

In development of information policies, plans, rules, regulations, pro-
cedures, and guidelines and in reviewing information collection requests,
the Director shall provide interested agencies and persons early and mean-
ingful opportunity to comment.
(Added Pub. L. 96-511, $ 2(a), Dec. 11, 1980,94 Stat. 2824.)

$3518. Effect on existing laws and regulations

(a) Except as otherwise provided in this chapter, the authority of an agency
under any other law to prescribe policies, rules, regulations, and procedures
for Federal information activities is subject to the authority conferred on
the Director by this chapter.

(b) Nothing in this chapter shall be deemed to affect or reduce the au-
thority of the Secretary of Commerce or the Director of the Office of
Management and Budget pursuant to Reorganization Plan No. 1 of 1977
(as amended) and Executive order, relating to telecommunications and in-
formation policy, procurement and management of telecommunications
and information systems, spectrum use, and related matters.

(c)(l) Except as provided in paragraph (2), this chapter does not apply
to the collection of information—

(A) during the conduct of a Federal criminal investigation or prose-
cution, or during the disposition of a particular criminal matter,

(B) during the conduct of Q) a civil action to which the United States
or any oficial or agency thereof is a party or (ii) an administrative action
or investigation involving an agency against specific individuals or entities;

(C) by compulsory process pursuant to the Antitrust Civil Process Act
and section 13 of the Federal Trade Commission Improvements Act of
1980; or

(D) during the conduct of intelligence activities as defined in section
4–206 of Executive Order 12036, issued January 24, 1978, or successor
orders, or during the conduct of cryptologic activities that are commu-
nications security activities.
(2) This chapter applies to the collection of information during the con-

duct of general investigations (other than information collected in an an-
titrust investigation to the extent provided in subparagraph (C) of
paragraph (l)) undertaken with reference to a category of individuals or
entities such as a class of licensees or an entire industry.

(d) Nothing in this chapter shall be interpreted as increasing or decreasing
the authority conferred by Public Law 89–306 on the Administrator of the
General Services Administration, the Secretary of Commerce, or the Di-
rector of the Office of Management and Budget.

(e) Nothing in this chapter shall be interpreted as increasing or decreasing
the authority of the President, the Office of Management and Budget or
the Director thereof, under the laws of the United States, with respect to
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the substantivepoliciesand programs of departments, agenciesand ofices,
including the substantiveauthority of any Federal agency to enforce the
civil rights law.
(Added Pub. L. 96-511, $ 2(a), Dec. 11, 1980,94 Stat. 2824.)
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* * * * *

SURPLUS PROPERTY ACT OF 1944

$1622. Disposal to Imal governments and nonprofit institutions

(d) Power transmission lines

Whenever any State or politicalsubdivisionthereof, or any State or Gov-
ernment agencyor instrumentalitycertifiesto the Administrator of General
Servicesthat anypower transmissionlinedetermined to be surplusproperty
under the provisions of this Act [sections 1611 to 1646 of this Appendix]
is needful for or adaptableto the requirementsof any public or cooperative
power project, such line and the right-of-way acquired for its construction
shall not be sold, leased for more thn one year, or otherwise disposed of,
except as provided in section 12 [section 1621 of this Appendix] or this
section, unless specificallyauthorized by Act of Congress..
(Act of October 3, 1944, ch. 479, $13,58 Stat. 770.)

EXPMNATORYNOTE

Cross Refermce.Forhtergeneralprovi- PropertyandAdministrativeServicesActof
sions dealing with the disposition of surplus 1949 which appear in Volume 11 at page 958.
property see the extracts from the Federal
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A

A ~Nn B IRRIGATION DISTRICT 2352

ABiQUIU RESERVOIR 3325

ABOLJREZK,SENATOR JAMES S83

ACCOUNTING AND AUDITING
Federal agencies, generally S492,S519

ACCOUNTING AND AUDI~ING ACT OF 1950
Extracts from S519

ACQUIStTTON OF PROPERTY
Compensation for real property above the high water mark of navigable water 2614
Donation

Wild and scenic rivers 2452, 2460
Estuarine areas

Congressional authority required 2380
Exchange S143
Federal agencies, generally

Approval of title S546
Condemnation proceedings S547
Use of procurement contracts and grant and cooperative agreements S533

Reclamation projects, generally
Title, less than fee S393

Relocation. See ARMY, DEPARTMENT OF THE; MOVING EXPENSES.
Uniform policy for 2628

ADA COUNTY, Idaho 3216

ADAMS, JAMES W. 2348

ADD~NDA 2633, S15

ADDY, Washington 2503,2505

ADLER CONSTRLICTION COMPANY 2772

ADLER, HAROLD C. 2772

ADLER, VERA L. 2772

ADMINISTRATIVE PRACTICE S442, S465-S471

See Index in Volume III for other entries and cross references.
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ADMINIsTRATIvE PROCEDURE ACT
Miscellaneous references to S131, S153, S154
Public property exemption waived

Department of Energy 3065
Statutory references to 2494, 2597, 2787, 2788, 2790, 2804, 2805, 2807, 2991, 3008,

3062,3063, 3064, 3139, 3175,3177, 3235, 3266
Text S446

ADRIANCE, MARY S, 2476

ADV~NCE PAYMENTS
See alSO COST S~ARING.

By United States
General provisions relating to S518

ADVISORY BOARD ON NATIONAL PARKS, HISTORIC SITES, BUILDINGS AND MONU~EN~S S184

ADVISORY COUNCIL ON HIS~ORIC PRESERVATION
Established 2319

AGRICtILTURAL ACT OF 1949

Statutory references to 2335, 2338, 2377, 2409, 2474, 2518, 2523, 2526, 2533, 2756,
2757,2759,2935,2939, 2951,2954, 2957

AGRICULTURAL ADJUSTMENT ACT OF 1938
Statutory references to 2335, 2338, 2377, 2409, 2474, 2518, 2523, 2526, 2533, 2756,

2757,2759,2935,2939, 2951,2954,2957

A~RICULTURAL FOREIGN IXVEST~EN~ DISCLOSURE Am OF 1978
Text 3100

AGRICULTURAL TRADF. DEVELOPMENT AND ASSISTANCE ACT OF 1954
Statutory references to 2808

AGRtC[JL,TtJREj DEPAR~~EN~ OF
National recreation areas, administration of

Flaming Gorge National Recreation Area 2425
Soil and moisture conservation

Programs authorized 3078

AGR1.L~Nns, LTD. S80, S82

AINSWOR~H CANAL S9, S228

At~SWORTH UN[~, P-SMBP, Nebraska
Miscellaneous references to S228

AIR QUALITY CONTROL
Generally S636
Federal agencies, generally S649, S654, S659, S661

AIR RkSOURCF.S BOARD OF CALIFORNIA 3281

AK-CHIN INDIAN RESERVATION 3084

AK-CHIN INDIANS
Settlement of water rights claims 3084
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ALAGN~K RIVER 2438, 2439

ALAMOGOR~O DAM AND RESERVOIR 2753,2887, S139

ALAMOSA N~~IONAL WILDLIFE REFUGE 2748,2750

ALAMOSA, Colorado 2748

ALASKA FEDER.AL-CIVILIAN ENERGY EFFICIENCY SWAP ACT
Text 3319

ALASKA HYDROELECTRIC POWER DEVELOPMENT ACT
Text 3028

ALASKA HYDROELECTRIC POWER DEVELOPMENT FUND 3028

ALASKA NATIONAL INTEREST LANDS CONSERVATION ACT

Statutory references to 2449,2461

ALASKA NATIVE CLAIMS SEITLEMEN~ Am
Statutory references to 2325,2455,3015,3171

ALASKA POWER ADMINISTRATION
Appropriations for 2383
Establishment of, explained 2383, S198
Miscellaneous references to S197, S239
Transferred to Department of Energy 3056

ALASKA, STATE OF
Federal-civilian sales and purchases of electric energy 3319
Investigation and report on water resources projects in S239
Not a Reclamation Smte S197

ALA~NA RIVER 2438

ALBANY, Oklahoma 3304

ALBANY COUNTY, Wyoming 3216

ALBEL, STANLEY 2476

ALBERT JOHNSON CREEK 2438

ALBUQUERQUE, New Mexico S30, S253

ALCOA 2503,2505

ALIBATES FLINT QUARRIES AND TEXAS PANHAX~LE PUEBLO CULTURE NATIONAL
MONUMENT S404

ALJBA~ES FLINT QUARRIES NATIONAL MOUNMENT S404

ALIENS 2978,3100, 3336

See Index in Volume 111 for other entries and cross references.
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ALL-AMERIC~N CANAL
Desilting operations S14, S89
Miscellaneous references to 2875, S73, S89

ALLA~ASH WILDERNESS WATERWAY 2428

ALLE.GHE~Y RtVPR 2443, 2444,2447

ALLEN CAMP DA>IANDRESER\OIR 2956

ALLEN CAMP UNIT, CVP 2956

ALM~DEN VALLEY PIPELINE 2333

ALTA IRRIGATION DISTRICT 2344

ALTURAS, California 3324

ALTUS, Oklahoma 2343, 2388, 2906

ALuk~ FORK 3309

ALCMAX PACIFIC CORPORATION 2503, 2504

AMARGOSA PROJECT, California-Nevada
Feasibility study authorized 2478

AMERICAN AGRONOMIC PACIFIC DIVISION, INC. S80

AMERICAN CANAL, Texas 2955

AMERICAN FALLS DAM A~LZRESERVOIR 2828,2943, 3128, 3168

AMERICAN FALLS RESERVOIR DISTRICT 2828, 3129

AMERICAN INDIAN RELIGIOUS FREEDOM ACT
Statutory references to 3177

AMERICAN IVA~tONAL RED CROSS 2847

AMERICAN RIVER 2435,2445,2616,2837

AMF.RICA~ RIVER DIVISION, CVP
Sly Park Extension unit

Feasibility study authorized 3217

AMERICAN SAMOA 3026

AMERICAN SMELTING AND REFINING COMPANY 3356,3360

A~ERICA~-MEXICAW BOUNDARY TREATY ACT OF 1972
Text 2761

AMTSTAD DAM
Power marketing function transferred to Secretary of Energy 3057, S213
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ANADROMOUS AND GREAT LAKES FISHERIES CONSERVATION ACT
Amendments of S409
Statutory references to 2381

ANADROMOUS FISH CONSERVATION Acz
Named and amended S409

ANAMAX MINING COMPANY 3356, 3360

ANDERSON RANCH RESERVOIR S190

ANDERSON, E. L. 2476

ANDREAFSKY RIVER 2439

ANIACHAK NATIONAL MONUMENT ANn NATIONAL PRESERVE 2438

ANIAKCHAK RIVER 2438

ANIMAS RIVER 2418

ANIMAS-LAPLATA PROJECT, Colorado-New Mexico
Authorized 2416, S247
Construction funds denied 3124
Protection of archaeological resources 3196

ANIMAS-LAPLATA PROJECT COMPACT
Text 2418

ANOKA, Minnesota 2446

ANSONIA, Pennsylvania 2444

ANTELOPE CREEK 2903

ANTI-DEFICIENCY Am
Amendment of 2877
Extracts from S510
Miscellaneous references to S277

ANTI-DEFICIENCY LAWS
Miscellaneous references to 2405

ANTI-KICKBACK ACT S555, S576

ANTIQUITIES Am OF 1906
Statutory references to 3172,3173

ANTITRUST LAWS
See also cLAYToN ACT; ROBINSON-PATMAN ACT; SHERMANACT.

Definition of 3010, 3139
Statutory references to 3140

APA. See ALASKA POWER ADMINISTRATION.

See Index in Volume 111 for other entries and cross references,
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AP~CHE NATIONAL FOREST 2447

APPENDIX S429

APPLE CRKEK UNIT, P-SMBP, North Dakota
Feasibility study authorized 2915

APPLECATF LAKE 2841

APPLEGATE RIVER 2430

APPROPRIATIONS
Apportionment of S512
Availability of

Generally S508
Specific appropriations required S51O

Contract authority in excess of 2405, S277
Contracts contingent upon 2329, s137
Expenditures or obligations in excess of, prohibited S491, S51O, S569
Impoundment of. See IMPOUNDMENT CONTROL ACT OF 1974.
Requests for S505

ARAFAHO NATIONAL FOREST 2918

ARBUCKLEPROJEC~, Oklahoma
Miscellaneous references to S333

ARCHAEOLOGICAL RESOURCES PRO~ECTION Am OF 1979
Statutory references to 2307
Text 3170

ARCHAEOLOGY
Investigations and conservation

Authorized, generally S298
Animas-La Plata and Dolores projects 3196, S257

Protection of archaeological resources 3170

ARmIC NATIONAL WILDLIFE RANGE 2439

ARTXC NATIONAL WILDLXF~ REFUGE 2439

ARIZONA CANAL 2839,3096

ARIZONA GROUN~WATER MANAGEMENT ACT OF 1980 3349

ARIZONA-SONORA INTERNATIONAL BOUNnARY 2876

ARIZONA, STATE OF
Contribution to settlement of Indian water rights dispute 3356, 3359

ARKANSAS, STATE OF
COrnpaCtS Of. See ARKANSASRIVERCOMPACTS; REn RIVER COMPACT.

ARKANSAS-OKLAHOMA ARKANSAS RIVER COMPACT COMMISSION
Established 2776

ARKANSAS-OKLAHOMA ARKANSAS RIVER COMPACT FUND 2779
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ARKANSAS RKVER BASIN 2773

ARKANSAS RIVER COMPAGTS
Arkansas and Oklahoma

Text 2773

ARKANSAS SOIL AND WATER CONSERVXrION COMMISSION 2776

ARMEL UNIT, P-SMBP, Upper Republican division 2478

ARMY, DEFARTMFNT OF THE
See also Mm~LE Rlo GRAN~E pROJEcT; sNETTisHAM PROJEm.

Construction of power projects in Alaska for non-Federal public authorities.
See ALAsKA HY~ROELEmRIC POWER DEVELOPMENT Am.

Cooperation with States in preparation of comprehensive plans for drainage
basins 2835

Cost sharing
Annual payments during construction period 2837

Reauthorization of projects 2833
Environmental impacts

Guidelines for assessing 2614
Joint construction of Kanapolis Unit, Kansas 2950
Law enforcement services 3026
Liability for damages due to negligence 2833
National dam inspection program 2655
Phase I design authorized for non-controversial projects S147
Removal of structures prohibited until 1989 3326
Resettlement

Acquisition of lands for 2385
Sewage treatment 2841
Storage of San Juan-Chama project water in Abiquiu Reservoir 3325
Streambank erosion control. See STREAMBANK EROSION CONTROL EVALUATION AND

~EMONSTRATION ACT OF 197+.
Studies and reports

Water and related land resources of American Samoa 3026
High Plains Region 3026

ARROWROCK RESERVOIR S190

ARVIN-E~ISON WATER STORAGE DISTRICT

ASHLEY NATIONAL FOREST 2426

ASOTIN, Washington 2446

ASSINIEOINE TRIBE S130

ASSOCIATED ELECTRIC COOPERATKVF, INC.

ATCHAFALAYA RIVER 3302

WOKA COUNTY, Oklahoma 2771

S33, S80, S82, S127, S128, S235, S237

3099, S150, S151, S153

See Index in Volume 111 for other entries and cross references.
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ATOMIC ENERGY COMMISSION 2329,2599

ATTORNEY GENERAL DECISION

Date Subject Source Page

Dec. 15,1958 Excess lands . . . . . . . . . . . . . . . 41 Op. Atty. Gen. 377 . . . . . . . S73, S155

AUBURN, California 2615

AUBURN DAM AND RESERVOKR 2445,2615, 2837, S405

AUBURN-F• LSOM SOUTH U~IT, CVP 2615, S283, S344

AUSABLE RIVER 2445

AUTHORIZATION OF RECLAMATION PROJECTS
Reauthorization

Generally 2378

AVALON DAM 2753

AZURE UNIT, Middle Park Project 2417, S251

B

BACON CREEK 2433,2445

BALANCED BUDGET AND EMERGENCY DEFICrT CONTROL ACT OF 1985
Extracts from S431

BALDWIN COUNTY, Alabama 2447

BAMFIELD RESERVOIR 2445

BANDON, Oregon 2507

BANKHEAD-JONES FARM TENANT ACT
Smtutory references to S195

BARKMAN CREEK 3306

BARKMAN RESERVOIR 3306

BARNESTOWN, Nebraska 2651

BARREN FORK CREEK 2445

BARTLETT DAM 3128

BASALT MIDDLE PARK PROJECT. See MIDDLEPARX PROJECT.

BAYOU BARTHOLOMEW 3309

BAYOU MACON 3309
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BEAR CREEK, Alaska 2439

BEAR LAKE 3182,3189, 3190,3191

BEAR RIVER 3182

BEAR RIVER CANAL 3186

BEAR RIVER COMMISSION 3185

BEAR RIVER COMPA=
Text of amended compact 3182

BEAR RIVER MIGRATORY BIRD REFUCI~ 2301

BEASLEY ENGINEERING COMPANY 2552

BEATTY, Nevada 2478

BEAVER CREEK, Alaska 2439

BEAVER CREEK, Oklahoma S347

BECKWlrH QUINN WEST SIDE CANAL 3186

BECKWOURTH, California 2430

BELLE FOURCHE DAM 2911

BELLE FOURCHE IRRIGATION DISTRICT 2911, S196

BELLE FOURCHE PROJECT, South Dakota
Improvements authorized for safety of Belle Fourche Dam 2911

BELLE FOURCHE, South Dakota 2911

BENBROOK LAKE 3325

BESSEMERDITCH 3197

BESSEMERIRRIGATING DITCH COMPANY 3197

BESSIE, Oklahoma 2349

BIG BLUE RIVER 2647

BIG BLUE RIVER BASIN 2647

BIG BLUE RIVER COMPACT. See KANSAS-NEBRASKABIG BLUE RIVER COMPAa.

BIG CREEK LANDING 2447

BIG HORN RIVER S159, S206

BIG ISLAND 2430

See Index in Volume 111 for other entries and cross references.
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BIG PINE CREEK 3305

BIG PINE LAKE 3305

BIG SANDY RIVER 2869

BIG SANDY RIVER SALINITY CONTROL STUDY 3220

BIG SIOUX RIVER BASIN 2478

B[c THOMPSON RIVER 2445

BILLINGS MUNICIPAL WATER SUPPLY UNIT, P-SMBP, Yellowstone division 2643

BIRCH CREEK, Alaska 2439

BIRCH RIVER, West Virginia 2448

BITTER ROOT IRRIGATION DISTRICT S180

BLACK BUTTE DAM AND RESERVOIR 2549

BLACK CANYON OF THE GUNNISON NATIONAL MONUMENT 2445

BLACK CREEK, Mississippi 2447

BLACK CYPRESS DAM 3308

BLACK RAPIDS, AIaska 2439

BLACKFOOT RESERVATION S24

BLAINE COUNTY, Idaho 2928

BLAINE COUNTY, Oklahoma 2771

BLOMGREN, W. E. 2468,2473

BLUE RAPIDS, Kansas 2648

BLUF RIVER 3304
See also BIG BLUE RIvER; LITTLE BLUE RIVER.

BLUE RIVER CORRIDOR 2918

BLUESTONE RIVER 2447

BOARD OF LAND COMMISSIONERS, Idaho 2438

BOEUF RIVER 3309

BOGGY RIVER 3304

BOIS D’ARc CREF.K 3305

BOISE COUNTY, Idaho 3216
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BOISE PROJECT, Idaho-Oregon
Power and Modification Study authorized 3216

BOISE RIVER S164

BOLSA ISLAND 2329

BONANZA CREEK 2438

BONDS. See BONNEVILLE POWER ADMINISTRATION; TAXATION.

BONNEVILLE. BASIN 2502, S249

BONNF.VILLE POWER ADMINISTRAITON
Authority, generally. See BONNEVILLE PROJECT ACT; FEDERAL COLUMBIA RIVER

TRANSM1SS1ON SYSTEM ACT> PACIFIC NORTHWEST ELECTRIC POWER PLANNING AND
CONSERVATION ACT.

Designated as marketing agent for all Federal power generated in the Pacific
Northwest 2890

Environmental impact statements 2496,2498,2500,2501, 2503,2504,2505,2507
Funds for wood-derived fuel program 3324
Hydrothermal power program 2480, 2504,2547, S111, S112, S113, S115
Rates and reimbursement

See also POWER.
Generally 2890,3256

Regional plannning 3229
Revenue bonds 2893,2895, 3263
Transferred to Department of Energy 3056
Transmission system. See FEDERALcOLuMBIA RIVER TRANsM1sslON SYSTEM.

BONNEVILLE POWER ADMINISTRATION FUND
Established 2892
Statutory references to 2931,2942,3125, 3214,3240, 3263, 3324, 3125,3366

BONNEVILLE PROJEa ACT OF 1937
Annotations of Sill-117
Procurement procedures S579
Statutory references to 2893,3056,3242,3243, 3247,3261,3265,3267

BONNEVILLE U~XT, CUP 2496,2497,2502,2657, S36, S249

BOSWELL, Oklahoma 3304

BOULDER, Colorado 2478

BOULDER CANYON PROJECT, Arizona-California-Nevada
Lining of Coachella Canal authorized 2862
Modification of Hoover powerplant

Feasibility study authorized 2928
Statutory references to 2413

BOULDER CANYON PROJEm ACT
Annotations of S89-92
“Present perfected rights” 431 (VO]. I), 2401, S77, Sgo
Statutory references to 2407,2420,2421,2862, 2872

See Index in Volume 111 for other entries and cross references.
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BOULDER CANYON PROJECT ADJUSTMENT ACT
Statutory references to 2419,2420,2421,2872

BOULDER CITY, Nevada 2923

BOULDER CITY Am OF 1958
Amendment of S290
Repeal of reporting requirement 2923

BOUNDARY INTEGRATION TRANSMISSION LINE 3366

BOUNTIFUL, Utah S254

BOYSEN RESERVOIR 2504,2506, S55, S132, S135, S159, S160, S166, S206

BPA. See BONNEVILLE POWER ADMINISTRATION.

BRADLEY LAKE PROJECT, Alaska
Authorization terminated S341

BRANTLEY PROJECT, New Mexico
Authorized 2752
Increased appropriations authorized 3219

BRAXTON COUNTY, West Virginia 2448

BRIDGES
Across Columbia River connecting Lewiston and Clarkston S162
Use of Federal dams for public highways S287

BRINGLE LAKE 3306

BRISTOL BAY COOPERATIVE REGION PLAN 2449

BRODY, RALPH M. S83> S85

BROKEN Bow DAM 3305

BROWN COUNTY, South Dakota 3207

BROWN UNIT, Fort Belknap Indian irrigation project 2516

BROWNELL, HERBERT 2874,2875

BRUNEAU RIVER 2444

BRUNER CREEK 3184, 3187

BRUSHY CREEK 2447,3305

BUCHANAN DAM 2832

BUCK CREEK 3303

BUCK MOUNTAIN 447

BUCKLEY-SUMMER LAKE TRANSMISSION LINE 3214
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BUGKWORTH, California 2440

BUnGET
Terms and procedures 2877, S431, S502

BUDGET AND ACCOUNTING ACT, 1921
Statutory references to 2878

BUDGET AND ACCOUNTING PROCEDURE ACT OF 1950
Statutory references to 3072

BUDGET AUTHORITY
Defined S431
Rescission or deferral of. See IMPOUNDMENT CONTROL ACT OF 1974.

BUENA VISTA WATER STORAGE DISTRICT S270

BUFFALO BILL DAM AND RESERVOIR 2478,2640,3332

BUFFALO RIVER, Tennessee 2444

BULLFROG BASIN 2768

BUREAU OF LAND MANAGEMENT
Authority of. See FEDERALLAND POLICY AND MANAGEMENTACT OF 1976.
Water rights Sl, S2

BUREAU OF RECLAMATION
Power marketing function transferred to Department of Ener~ 3057
Water rights Sl, S2

BUSTAMENTE, ANDRES S88

BUTTE VALLEY DIVISION, Klamath Project 2643

BUTTES DAM AND RESERVOIR 2398

BUTTONWILLOW IMPROVEMENT D~~TR1CT S270

BUY AMERICAN ACT
Text S568

BYRON DAM AND RESERVOIR 3328

BYKON PUMPING PLANT 3328

c

CABINET COUNCIL ON NATURAL RESOURCES 3331

CACAPON RIVER 2447

CACHE CREEK, Oklahoma 2765

See Index in Volume 111 for other entries and aoss references.
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CACHE CREEK PROJECT, Oklahoma
Feasibility study authorized 2765

CACHE LA POU~RE RIVER 2445, 2478

CAD~O LAKE 3307

CADDO RIVER 3309

CAHABA RIVER 2445

CALAMUS DAM AND RESERVOIR 2758

CALAMUS RIVER 2759

CALAPOOIA DIVISION 2478

CALAPOOIA RIVER BASIN 2478

CALAVERAS COUNTY, California S339

CALIFORNIA DEPARTMENT OF TRANSPORTATION 3296

CALIFORNIA DESERT CONSERVATION AREA 2987
Desert ranger force 2987
Established 3011

CALIFORNIA DESERT CONSERVATION AREA ADVISORY COMMITTEE 3012

CALIFORNIA ENVIRONMENTAL QUALITY ACT 3294

CALIFORNIA RESOURCES AGENCY 2484

CALIFORNIA SLUICEWAY CHANNEL S14, S89

CALIFORNIA, STATE OF
COrnPaCtS Of. See TAHOE REGIONAL PLANNING COMPACT
San Felipe division, contract for water delivery 2334
State water plan 2334, S405
State water project 2334, S295

CALIFORNIA $rATE WATER RESOURCES CONTROL BOARD S338, S340

CALIFORNIA TAHOE REGIONA~ PLANNING AGENCY 3285

CALIFORNIA-PACIFIC UTILITIES COMPANY 2505, S4, S129

CAMP VERDE, Arizona 2447

CAMPBELL COUNTY, South Dakota 3207

CAMPBELL COUNTY, Wyoming 277J

CANADA
Miscellaneous references to S402
Seasonal diversity exchange with 3165

CANAOIAN RIVER 2771,2773,2928
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CANAL ACT
Annotations of S9, S354
Miscellaneous reference to 2619

CANYON COUNTY, Idaho 3216

CANYONLANDS NATIONAL PARK S382

CAP. See CENTRAL ARIZONA pRoJEcr.

CAFI1-AL INVESTMENT PROGRAM (Capital budget) S503

CARBON COUNTY, Utah 3220

CARBON COUNTY, Wyoming 3216

CARBY ACT Sll

CARIBOU NATIONAL FOREST S286

CARLSBA~ PROJEm, New Mexico
Name of Alamogordo Dam and Reservoir changed to Sumner Dam and

Lake Sumner S139

CARSON CITY, Nevada 3277,3279, 3281,3287,3288,3296

CARSON COUNTY, Texas 3216

CARTERS DAM 2504

CASCADE IRRICATION DISTRICT, Washington 2547

CASCADE RIVER 2434,2445

CASITAS MUNICIPAL WATER DISTRICT 2907

CASSIA COUNTY, Idaho 2928

CATOOSA WILDLIFE MANAGEMENT AREA 2432

CE~ARVILLE, California 3324

CENTRAL ARIZONA PROJECT, Arizona-New Mexico
Authorized 2398
Miscellaneous references to S130
Site specific environmental impact statement for a feature deemed adequate 3105
Special provision relating to excess lands under recordable contract 3343
Statutory references to 2858,3200

CENTRAL ARIZONA WATER CONSERVATION DISTRICT 2407

CENTRAL DAKOTA NURSING HOME 2635

CENTRAL OKLAHOMA MASTER CONSERVANCY DISTRICT 2949

See Index in Volume 111 for other entries and cross references.
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CF.NTRAL OREGON IRRIGATION DISTRICT 3076,3125, S271

CENTRAL UTAH PROJECT, Utah
Bonneville unit

Miscellaneous references to S36
Increased appropriations authorized 2657
Jensen unit

Dam safety costs of Red Fleet Dam nonreimbursable
Miscellaneous references to 2496,2497,2502, S249
Uintah Unit

Authorized 2416, S247
Construction funds denied 3124
Discount rate 2841
Increased appropriations authorized 2955
Preconstruction requirements repealed 3221

Upalco unit
Construction funds denied 3124

Ute Indian unit
Expeditious completion of planning report directed

Vernal Unit
Drainage facilities authorized 2910

CENTRAL VALLEY PROJECT, California
Advance of funds by Westlands Water District 2479
Auburn-Folsom South unit, American River division

Annotations of opinions concerning S405
Foresthill Bridge S344
Miscellaneous references to S137, S283
Road relwation 2615

Black Butte Dam and Reservoir
Financially and operationally integrated with CVP

Conveyance of lands to Summit City Public Utility District
Delta division

Feasibility study of Montezuma Hills unit authorized
Pumping operations S118, S119

Distribution systems
Miscellaneous references to S236

Hood-Clay unit, American River division
Feasibility study authorized 2771

Kellogg unit

3214

2417, S251

2549
2467

2643

- Review and revision of feasibility study authorized 3217
Miscellaneous references to 2500, S131, S135, S175
New Melones project

Archeological research and recovery 3214
Pit River division

Allen Camp unit authorized 2956
Power

Allocation of S4, S194
Repayment of costs S118
Sacramento Valley Canals

Extension of service area 3317
Increased capacity authorized 2332, S202

San Felipe division
Authorized 2333
Miscellaneous references to 2498
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CENTRAL VALLEY PROJECT, California—Continued
San Luis unit

Additional appropriations authorized and task force established 3041

Miscellaneous references to 5295
Water rights litigation S21O

Shasta Dam and Reservoir
Feasibility study of enlarging or replacing, authorized 3217

Suisun Marsh
Partial restoration of fish and wildlife resources authorized 3222

Trinity River division
Fish and wildlife S242
Flood damage 55,5175
Miscellaneous references to 2506,3034
Stream rectification 3198

Waterfowl management program
Authorization amended 3135,5229

CENTRALIA COAL PLANT 5112,5119

CHAMPION CREEK, Alaska 2439,2440

CHAPMAN CANAL 3185,3186, 3193

CHARLESTON DAM AND RESERVOIR 2398,2400

CHARLEY RIVER 2438

CHASE COUNTY, Nebraska 2928

CHATTOOGA RIVER 2431,2444

CHAVEZ, NICOLAS 2476

CHF.RRY ISLAND 2434

CHESAPEAKE BAV 2565

CHEYENNE RIVER INDIAN RESERVATION 3328

CHIEF JOSEPH DAM 5415

CHIEF JOSEPH DAM PROJECT, Washington
Oroville-Tonasket Unit extension, Okanogan-Similkameen division

Authorized 2952

CHIKASKIA PROJECT, Kansas-Oklahoma
Recreation plan S418

CHILIKAnROTNA RIVER 2438

CHINO VALLEY PROJECT, Arizona
Feasibility study authorized 3216

~ CHOKE CANYON DAM AND RESERVOIR 2912, S67

See Index in Volume III for other entries and cross references.
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CHOWCHILL~ RIVER 2832

CHRISTIAN, JOHN 2468,2472

CHRIS~OFULOS, GEORGE L. 3195

CIBOLO CREEK 2904

CIBOLO PROJECT, Texas
Authorized 2904

CIVIL RIGHTS ACT OF 1964
Extracts from S625

CIVIL SERVICE REFORM ACT OF 1978
Miscellaneous references to S117, S453

CLAIMS AGAINST UNITED STATES
See also surrs.

Collection and settlement of
Generally S615, S670

For taking of property
Generally S5

For tortious injury. See ARMY, DEPARTMENT OF THE; FEDERALTORT CLAIMSACT.
Interest on. See INTEREST.
Jurisdiction of district courts and Claims Court. See TUCKER ACT.
Settlement and payment of

Generally S500, S501, S509, S523, S524, S530, S623

CLAIMS COURT
Creation of, explained S495
Procedure S494, S500

CLAIMS OF UNrrE~ STA~ES
Collection and settlement of

Generally S524, S525

CLAIR ENGLE LAKE 2500,2506,3034, S166, S242

CLARION RIVER 2444

CLARK, Colorado 2445

CLARK COUNTY, Nevada 2928, 3220

CLARKDALE, Arizona 2447

CLARKSS FORK 2445

CLARK,S FORK CANYON 2445

CLARKS~ON, Washi~gton S162

CLAYFOOL, W. M., III S129

CLAYTON Am
Statutory references to 3139
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CLE ELUM DAM 3217

CLEAN AIR ACT
Extracts from S636

CLEAN WATER Am
Compact references to 8288
Principal contents of

Congressional poliq 2664
Programs, Federal reservoir projects, studies, research 2668
Grants and planning for construction of treatment works 2678
Effluent limitations 2686
Water quality standards 2692
Federal facilities pollution control 2714, S15
Permits and Iicerises 2717, S15
National pollution discharge elimination system 2720
General provisions 2734

Text 2664

CLEAR CREEK, Tennessee 2432,2444

CLEARWATER RIVER 2430

CLERMON1 COUNTY, Ohio 2444

CLIFFORD KOSTER HOSPITAL WATER DISTRICT

CLIFTON, Arizona 2447

CLIFTON COURT FOREBAY 3216

CLIMATE. Se. NATIONAL CLIMATE PRO(;RAM ACT.

CLINTON, Oklahoma 2343,2349

CLOS~D BASIN DIVISION, San Luis Valley Project

COACHELLA CANAL 2861,2865,3202

COACHKLLA VALLEY COUNTY WATER DISTRICT

COALIN~A CAXAL 2530

COCHITI RESERVOIR 2916, 3027, S348

COCONI~O COUNTY, Arizona 2898,2903,3216

COCOPAH INDIAN RESERVATION 2863

COCOPAH IN~tAN TRIBE 2862,2931

Co~E OF FEDERAL REGULATIONS S664

Cony, Wyoming 2478

S81

2748, S390, S393

2862

See Index in VoIume 111 for other entries and cross references,
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CODY CANAL 2640

COFFEE MILL CREEK 3305

COFFEE MILL LAKE 3305

COKEVILLE, Wyoming 3183

COLFAX COuN~Y. New Mexico 2928

COLFAX-IOWA HILL BRIDCE 2435

COLORADO AQUEDUCT 2400

COLORADO-BIG THOMPSON POWERPLANTS, P-SMBP, Colorado
Feasibility study authorized 3216

COLORADO-BIC THOMPSON PROJECT, Colorado
Inclusion of Green Mountain Reservoir lands in Arapaho National Forest 2918
Miscellaneous references to 2505, S5
Statutory references to 2419,2533

COLORADO RIVER
Bed of, exempted from lands transferred to Yuma County and Wide River

Farms, Inc. 2919
Studies

Water supply for users along the river in California 3216
Title to land in Riverside County 2550
Water qUality. See COLORADO RIVER BASINSALINITY CONTROL ACT.
Water quality standards 2535
Water rights in

Adjudication of rights in a “river system” S210
Indian tribes S2, S179, S321
“Present perfected rights”. See BOULDER CANYON PROJECT Am.
Seasonal overflow S5

Wild and scenic river system 2445

COLORADO RIVER BASIN 2396

COLORADO RIVER BASIN PROJECT
Authorized 2395

COLORADO RIVER BASIN PROJECT ACT
Amendments of 2871,3130,3219,3362
Miscellaneous references to S248
Statutory references to 2615,2858,2870,2872, 2903,2924,3196,3343, 3349
Text 2395

COLORADO RIVER BASIN SALINITY CONTROL Am
Amendments of 3200
Statutory references to 2415
Text 2857

COLORADO RIVER BASIN SALINITY CONTROL AnVISORY COUNCIL
Established 2870
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COLORADO RIVER BASIN SALINITY CONTROL PROJECT
Authorized 2857,3200
Completion of planning reports directed 2869
Feasibility studies authorized 3220
Site specific environmental impact statement for a project deemed adequate 3105

COLORADO RIVER COMPACT
Miscellaneous references to S248
Statutory references to 2397,2419,2420,2422, 2872,2900
Terms defined 2423

COLORADO RIVER DEVELOPMENT FUND
Statutory references to 2419

COLORAnORIVER FRONTWORKAND LEVEE SYSTEM
Authority to dredge S87
Payment to Cocopah Indian Tribe 2931

COLORADO RIVER INDIAN RESERVATION 2869

COLORADO RIVER INDIAN TRIBES SMALL RECLAMATION PROJEm S270

COLORADO RIVER STORAGE PROJECT
Curecanti Storage unit

Name changed to Wayne N. Aspinall Storage Unit 3218
Increased appropriations authorized 2657
Miscellaneous references to 2496,2499, S127
participating prOjeCtS. See ANIMAS-LAPLATA CENTRAL UTAH; DALLAS CREEK; DOLORE%

SAN MIGUEL; WEST DIVIDE.
Recreation
National recreation area. See FLAMING GORGE NATIONAL RECREATION AREA,
Separation of the town of Page, Arizona, from the project 2898
Site specific environmental impact statement for a feature deemed adequate 3105
Statutory references to 2917

COLORADO RIVER STORAGE PROJECT Am
Amendments of 2416,2871, S247
Annotations of S247-S259
Marketing criteria S256
Statutory references to 2418,2419, 2420, 2421, 2422,2767, 2870, 2871,2872,2900,

2955,3105,3325

COLORADO RIVER WATER CONSERVATION DLSTRICT Silo

COLORADO RIVER WATER QUALITY IMPROVEMENT PROGRAM 2867

COLORADO WATER CONSERVATION BOARD 2749, 2750

COLORADO WATER RIGHTS DETERMINATION AND ADMINISTRATION ACT OF 1969 S209

COLORADO, STATF. OF
Compacts of. See ANIMAS.bFLATA PROJEH COMPACT.
Water rights adjudication S21O

COLSTRIP 2501,2889,3125

See Index in Volume 111 for other entries and cross references.
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COLSTRIP TR~NSMISSIO~ LINE 3007

COLUMBIA BASIN PROJECT, Washington
Acquisition of Indian lands for; Indian hunting, fishing, and boating rights S141
Excess lands S335
Limit on per acre repayment obligation on block 26 3168
Miscellaneous references to 3168, S78, S82
Severance payments to Interior employees made nonreimbursable 2352
Third powerplant, Grand Coulee Dam

Annotations of opinions concerning authorizing act S414

COLUMBIA BASIN PROJECT ACT
Annotations of S143

COLUMBIA NORTHSIDE PROJECT, Washington
White Salmon division

Feasibility study authorized 2928

COLUMBIA RIVER
Fishery development

Adoption of fish and wildlife program by Pacific Northwest Electric Power and
Conservation Planning Council 3237

Authorized S121
Oroville-Tonasket unit extension 2952
Transfer of fishery programs to Department of Commerce s121

Water service from Army reservoirs on S156

COLUMBIA RIVER POWER SYSTEM
Amortization of investment in 3256
Annual consolidated financial statement S414
Assistance to Reclamation projects

Statutory references to 2517>2522, 2525,2755,2953
Irrigation pumping power

East Greenacres unit, Rathdrum Prairie project 2523
Kennewick division extension 2474
Merlin division, Rogue River Basin project 2518
Oroville-Tonasket Unit extension 2953
Upper Snake River project 2755

Statutory references to 2888,3225, S172

COLUMBIA RIVER TRANSMISSION SYSTEM. See FEDERALCOLUMBIA RIVERTRANSMISSIONSYSTEM.

COLLIMBIA RIVER TREATY
Statutory references to 2888

COLU~BIANA COUNTY, Ohio 2444

COLUSA COUNTY, California 3317, S203

COLUSA COUNTY WATER DISTRI~ 3317

COLVILLE INDIAN RESERVATION S141

COLVtLLE RIVER, Alaska 2448

COLVILLE VALLEY SUPPORT TRANSMISSION LINE 3366

COMAXCH~. COUNTY, Oklahoma 2765

S708



INDEX TO VOLUME IV AND SUPPLEMENT I

COMMERCE CLAUSE S1

COMhIERCE, DEPARTMENTOF
National Climate Program Office 3088,3089
Study of water resources of High Plains region 3026
Transfer of Columbia River fishery program to S121

COMMERCIAL FISHERIES RESEARCH AND DEVELOPMENT ACT OF 1964
Statutory references to 2381

COMMISSIONER OF INTERNAL REVENLJEOPINION

Date Subject Author source Page

Feb. 12, 1968 . . . . . . Taxation of excess land sales Cohen . . . . . . .. Letter . . . . S77

COMMISSIONER OF RECLAMATION
Advice and consent of Senate to appointment required 3348, S86

COMMISSIONS AND COMMITTEES
Activities of. See FEDERALADVISORY COMMITTEE ACT.
Expenses of S511

COMPTROLLER GENERAL DECISIONS

Date Subject File No, Source Page

May24, lg68 . . . .. Excess lands . . . . . .. B.163663 . . . . .. Letter . . . . . . . . . . S275
Apr. 14, 1970 . . . . . Property damages B-169228 . . . . .. Letter . . . . . . . . . . S415
Nov. 2,1970 . . . . . . power rates . . . . . . .. B.170g05 . . . . .. Letter S128, S254, S256
Aug. 22, lg74 . . . . . Power records . . . . . . B.125042 . . . . . . Letter

. . . . . . . . . .

Sep. 13, 1974 . . . . .. BPAtrust-agency . .. B-137458 . . . . .. Letter . . . . . . . . . . S112, S116, ~~!!
. . . . . . . . . .

Sep. 18,1974 . . . . .. Excess lands . . . . . .. B.16g126 . . . . .. Letter S81, S83, S85
July 10,1979 .....BPAauthority .....B.114858.....Letter

. . . . . . . . . .

. . . . . . . . . .
July 19,1982 . . . .. San Luisfunds . . . .. B-198221 . . . . .. Memorandum . . . 3041,S295,~~~?

COMPTROLLER OF THE CURRENCY 2356

CONEJOS RIVER 2445,2752

CONFI~ENTIAL INFORMATION S451, S461, S492

CONFLUF.NCE DAM 2399

CONGRESS
Budget procedures. SeeBu~GFT.
Notification to, of proposed executive action

Wild and scenic rivers 2441, 2453,2454
Reports tO. See C(>NGRESSIONALREPORTS ELIMINATION A~; STUnIESANDREPORTS.

CONGRESSIONAL BUDGET ACT OF 1974
Extracts from S431
Statutory references to 2877,2996

See Index in Volume III for other entries and cross references.
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CONGRESSIONAL BIJD~FT AND IMPOUN~MENT CONTROL ACT OF 1974
Explained S431
Extracts from 2877, S431
Statutory references to 3038,3039

CONGRESSIONAL REPORTS ELIMINA~ION ACT OF 1980
Extracts from 3221

CONGRESSIONAL RFPOR~S ELIMINATION ACT OF 1982
Extracts from 3365

CONNELLSVILLE, Pennsylvania 2445

CONSERVATION. See FISHAND WILnLIFE; POWER; WATER CONSERVA~ION.

CONSOLInATEn FARM AND RURAL DEVELOPMENT ACT
Statutory references to 3207,3327
Text S309

CONSOLIDATED FARMERS HOME ADMINISTRATION ACT OF 1961
Amendments of S309
Change of name explained S309

CONSOLmATK.~ IRRIGATION DISTRICT 2344

CONSTITIITION
Annotations of S1-5, S21, S74

CONSTRUCTION
Camps and housing.

page, Arizona. See PAGE, ARIZONA, COMMIINITY ACT OF 1974.
Contracts for

Bonds of contractors S549
Buy American Act , S568
Public contracts, generally S567

Labor provisions
Eight-hour day S558
Indian labor 2399
Prevailing wage rates S552

Public buildings, generally S565
Works authorized

Change in project plan 2333,2400

CONS~RUC~lON CHARGES
Apportionment

Based on land classification S69
Credits against from other revenues

Miscellaneous revenues S69, S70
Naval Air Station, Lemoore, California 2659
Power revenues S69, S163

Defined S124
Extension, deferment and other interim relief

Generally S137
Relief and moratorium acts

Obligation of irrigators, generally
Based on ability to repay

3033

2755, S134
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CONSTRUCTION CHARGES—COntinued
Different rates for irrigation and municipal or industrial uses permitted. See

WA~~R S[lPPLY,
Rates and reimbursement

Generally S134, S135
Sixty year repayment period 3028

Reduction of S243

CONTRA COSTA COUN1-Y, California 3216,3217

CONTRA COSTA COUNTY WAIER DISTRIa CANAL 3216,3217

CONTRACT DISPUTES ACT OF 1978
Extracts from S615

CONIRAC~ WORK HOURS AND SAFETY STANDARDS ACT
Text S557

CONTRACT WORK HOURS STANDARDS Am
Miscellaneous references to S191 , S236, S260
Text S557

CONTRIBU~ED FUNDS. See also COST SHARING.

CONTRIBUTED F(JN~S AGT
Annotations of S67
Statutory references to 2479

COOK CANAL 3187

COOLIDGE DAM 2414

COOPERATIVE. FUND 3356, 3359

COPELAND ACT
Miscellaneous references to S191, S236, S260, S555

COFFER CREEK 2438

COPPER RIVER, Alaska 2440

CORA BROWN BRIDGE 2448

COR~FLL, Oklahoma 2349

CORN CREEK 2437

CORN CREEK UNIT, P-SMBP, Oregon Trail division 2478

COST- ALLOCATION
Reclamation projects

Colorado River Basin project 2412
Generally 3057
Pick-Sloan Missouri Basin Program S157, S158

Federal water projects, generally
Water quality costs 2668

See Index in Volume 111 for other entries and cross references.
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COST-EFF~~IVE
Definition of 3226

COST SHARING
See alSO ARMY, DEPARTMENT OF THE; REIMBURSEMENTAND COST SHARING.

Federal water projects, generally S393
Special provisions relating to individual projects

Buffalo Bill Dam and Reservoir modifications 3334
Cibolo project 2905
Drainage facilities for Central Arizona Project 2411,3364
Nueces River project 2913
Trinity River sand dredging 3198

COTION COUNTY, Oklahoma 2765

COUNCIL OF ECONOMIC ADVISF.RS 3331

COUNCIL ON ENVIRONMENTAL QUALITY
Compact references to 3283
Established 2508
Statutory references to 2513,2807

COURT DECISIONS
A bell v. United States, 518 F.2d 1369,207 Ct. Cl. 207 (1975) S117
Accardi v. United States, 599 F.2d 423 (Ct. Cl. 1979) S5
Aetna Insurance Co. v. United States, 628 F.2d 1201 (9th Cir. 1980), cert. denied, 450

U.S. 1025 (1981) 2945, S175, S381
Aluminum Company of America u. Central Lincoln Peoples’ Utility District. See Central

Lincotn Peoples’ Utility Dist7ict u. Johnson.
Anaheim, City of. See City of Anaheim v. Duncan; City of Anaheim u. Kleppe.
Arizona v, California, 439 U.S 419 (1979) S20, S77, S90
A7izona v. California, 376 U.S. 340 (1964) 2401, 2408, 2409, 2420, 2423, 2862, 2872
A7izona Power Authority v. Mo7ton, 549 F,2d 1231 (9th Cir. 1977), cert. denied sub

nom. A7izona Power Autho7ity v. Andru$, 434 U.S. 835 (1977) S254, S256
A7izona Power Pooling Association v. Morton, 527 F.2d 721 (9th Cir. 1975), cert. denied

sub nom. Arizona Public Semite Co. v. Arizona Power Pooling Association, 425
U.S. 911 (1976) 2405, S130

A7izona Public Service Co. v. Arizona Power Pooling Association. See Arizona Power
Pooling Association v. Morton.

A7kansas Electric Coop. u. Arkansas-Missou7i Powe7 Co., 255 S.W. 2d 674 (Ark.
1953) S151, S193

Arkansas Powe7 & Light Company v. Schlesinger, Civil Action No. 79-1263 (D.D.C.
1980) S151, S152

Associated Electric Cooperative, Znc. u. Morton, 507 F.2d 1167 (D.C. Cir. 1974), cert.
denied, 423 U.S. 830 (1975) 3099, S150, S151, S153

Austin v. And7us, 638 F.2d 113 (9th Cir. 1981) 2633
Badoni v. Higginson, 455 F. Supp. 641 (D. Utah 1977), affirmed, 638 F. 2d 172 (lOth

Cir. 1980), cert. denied, 452 U.S. 954 (1981)
S307

2395, 2399, 2422, 2502, S248, S253,

Barcellos & Wolfsen, Znc. v. Westlands Water District, 491 F. Supp. 263 (E.D. Cal.
1980) S21O, S296

Bowke7 v. Mo7ton, 541 F.2d 1347 (9th Cir. 1976) S76, S295
Bryant u. Yellen. See United States v. Zmperial Z7rigation Dist7ict (160-acre limt).
California u. Sier7a Club. See Siewa Club v. Morton.
California u. United States, 438 U.S. 645 (1978) (New Melones Dam), reversing United

States v. California, 558 F.2d 1347 (9th Cir, 1977), which had affirmed in part 403
F. Supp. 874 (E.D. Cal. 1975); on remand, United States u. California, 509 F. Supp.
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867(E.D. Cal. 1981), affirmed inpartand reversed inpart,694F.2d 1171 (9th Cir.
1982) S3, S20, S25, S26, S75, S155, S338, S339, S340

California Ene7gy Resources Conservation and Development Commission v. Johnson,
677 F.2d711 (9th Cir. 1982) 3268

Carson-Truckee Water Consewancy Districtv. Watt, 537F. Supp 106 (D. Nev. 1982)
and 549 F. Supp. 704 (D. Nev. 1982), affirmed sub nom. Carson-Truckee Water
Conservancy District u. Clark, 741 F.2d 257 (1984), cert. denied, 105 S. Ct. 1842
(1985) 2783,2808, S266

Central Lincoln Peoples’ Utility Dist~ictv. Johnson, 673 F. 2d 1076 (9th Cir. 1982),
amended, 686 F.2d 708 (9th Cir. 1982), reversed sub nom. Aluminum Company of
Americav. Central Lincoln Peoples’ Utility District, 467 U.S. 380(1984)
3247,3271

3243,

Chemehueui Tribe of Indians v. Federal Power Commission, 420 U.S. 395 (1975),
reversing 489 F.2d1207(D.C. Cir. 1973) S59

Ciizens Against 2, 4-D u. Watt, 527 F. Su@p. 465 (W.D. Okla. 1981) 2504, S245
Citizens and Landowners Against the Miles City/New Underwood Powerline v.

Secretary, 513 F. Supp. 257 (D. S. Dak 1981), affirmed on the ground of Iaches,
683 F.2d1171(8th Cir. 1982) 2496,3007,3053, S3

City of Anaheim v. Duncan, 658 F.2d 1326 (9th Cir. 1981) S128
City of Anaheim u. Kleppe, 590 F.2d 285 (9th Cir. 1978) 2405, S129
City of Fultonv. United States, 680 F.2d 115 (Ct. Cl. 1982), affirmed sub nom. United

States v. City of Fulton, 751 F.2d 1255 (Fed. Cir. 1985), reversed sub nom. United
States v. City of Fulton, 475 U.S. _, 89 L. Ed 2d 661,106 S. Ct. 1422 (1986) 3056,
3067, S153

City of Portlandj 07egonv. Munro, No. 77-928 (D. Ore. December3, 1980) S113
City of Santa Clara v. Andrus, 572 F,2d 660 (9th Cir. 1978), affirming in part and

reversing in part City of Santa Clarav. Kle@pe,418F. Supp. 1243 (N.D. Cal. 1976),
cert. denied sub nom. Pacific Gas and Electric Co. v. City of Santa Clara, 439 U.S.
859 (1978) 2505, S4, S129, S131, S132, S154, S194

Colorado River EnerWDistributo7s Associationv. Lewis, 516F. Supp. 926 (D. D.C.
198 1), dismissed sub nom. Colorado R ive7 Energy Distributors Association v. Edwards,
516 F. Supp, 933 (D. D.C. 1981) 3058, S126, S127, S131

Colorado Rive7 Water Conservation Dist7ictv. United States, 593 F.2d 907 (lOth Cir.
1977) 2505, S11O

Colorado River Water Conservation Dist7ict u. United States, 424 U.S. 800 (1976),
reversing United States u. Akin, 504 F.2d 115(10th Cir. 1974) S209

Columbia Basin Land Protection Association v. Schlesinger, 643 F.2d 585 (9th Cir.
1981), affirming Columbia Basin Land Protection Association v. Kleppe, 417 F.
Supp. 46 (E.D. Wash. 1976) 2498,2503,3003, 3008,3009, S3

Columbia Power Trades Councilv. United States Department of Ene7gy,496F. Supp.
186 (W.D. Wash. 1980) S117

County of Fresno u. And7us, 6T2 F.2d 436 (9th Cir. 1980) S76
County of Missoulav. Johnson, CV-81-35-BU, 13 ELR 20382 (D. Mont. January 28,

1982), affirmed mem.,716F. 2d910(9th Cir. 1983) 2500, 2501, 2889, 2890, 3007,
3125

County of Trinity v. Andrus,438F. Supp. 1368 (E.D. Cal. 1977) 2501, 2506, 3034,
S166, S242

Environmental Defense Fund, Inc. v. Andrus. See Environmental Defense Fund, Znc.
v. Mo7ton.

Environmental Defense Fund, Znc. v. A7mstrong, 352 F. Supp. 50 (N.D. Cal. 1972)
and 356 F. Supp. 131 (N.D, Cal. 1973), affirmed, 487 F.2d 814 (9th Cir. 1973), cert.
denied sub nom. Environmental Defense Fund, Znc. u. Stamm, 416 U.S. 974
(1974) 2497,2498,2499,2500, 2502,2507, S340, S341

See Index in Volume 111 for other entries and cross references.
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~nvzronrnental Dejense Fund, Inc. v. Costle, 657 F.2d 275 (D.C. Cir. 1981) 2507,

2868
Environmental Defense Fund, Inc. v. East Bay Municipal Utility District, 161 Cal.

Rptr. 466,605 P.2d 1 (1980) S25, S405
Environmental Defense Fund, Inc. u. Higginson, 655 F.2d 1244 (D.C. Cir. 1981) 2501
Environmental Defense Fund, Inc. v. Morton, 420 F. Supp. 1037 (D. Mont. 1976), affirmed

sub nom. Environmental Defense Fund, Inc. u. A ndrus, 596 F.2d 848 (9th Cir.
1979) 2504, 2506, S55, S73, S76, S132, S135, S147, S159, S160, S166, S206, S246,
S284, S285, S346

Environmental Defense Fund, Inc. v. Stamm, 430 F. Supp. 664 (N.D. Cal. 1977) 2333,
2498

Environmental Protection A.eenm v. California ex rel. State water Resources control
Board, 426 U.S. 200 (1976)- 2726, S3

Federal Power Commission v. Union Electric Company, 381 U.S. 90 (1965) S58,
S63

Forelaws on Board v. Johnson. See National Wildlije Federation v. Johnson.
Fort Mojave Indian Tribe v. United States. See The Fort Mojave Indian Tribe v. United

States.
Franz v. East Columbia Basin Irrigation District, 383 F.2d 391 (9th Cir. 1967) S143
Fresno, County of. See County of Fresno v. Andrus.
Friends of the Earth v. Armstrong, 485 F.2d 1 (10th Cir. 1974), cert. denied, 414 U.S.

1171 (1974) 2399,2422, S248, S253, S307
Fulton, City of. See City of Fulton v. United States.
Go7don H. Ball, Inc. v. United States, 461 F. Supp. 311 (D. Nev. 1978)

2948, S174
2944, 2945,

G7and Canyon Dorries, Inc. v. Walker, 500 F.2d 588 (lOth Cir. 1974) 2506, S249
Greenwood Utilities Commission v. Schlesinger, 515 F. Supp. 653 (M.D. Ga. 1981),

affirmed in part and reversed in part sub nom. Greenwood Utilities Commission
v. Hodel, 764 F.2d 1459 (1 lth Cir. 1985) 2504,3067, S132, S150, S153

Hamman v. United States, 267 F. Supp.411 (D. Mont. 1967) S160, S175
Hancock v. Train, 426 U.S. 167 (1976) S3
Holguin v. Elephant Butte Irrigation District, 91 N.M. 398, 575 P.2d 88 (1977) S27,

S30, S34, S123
investment Syndicates, Inc. v. Richmond, 318 F. Supp. 1038 (D. Ore. 1970) 2507
Iowa Public Semite Co. v, Iowa State Commerce Commission, 407 F.2d 916 (8th Cir.

1969), cert. denied, 396 U.S. 826 (1969) S3, S131, S158
Zsrael u. Morton, 549 F.2d 128 (9th Cir. 1977) S84, S143, S335
James River Flood Control Association v. Watt, 533 F. Supp. 1284 (D. S. Dak.

1982) 2493,2498,2499,2503, S401, S402
Jicarilla Apache Tribe v. United States, 657 F.2d 1126 (lOth Cir. 1981) 2917, S27,

S30, S31, S250, S251, S252, S255, S257, S258, S285, S319, S324, S325, S327, S348,
S389

Kerner v. Johnson, 99 I&ho 433, 583P. 2d 360 (1978) 2829
Laguna Hermosa Corp. u. Martin, 643 F.2d 1376 (9th Cir. 1981 ) 2910, S5
Lake Berryessa Tenants’ Council u. United States, 588 F.2d 267 (9th Cir. 1978) 2505,

2909
Lewis v. United States, 501 F. Supp. 39 (D. Nev. 1980) S173
Maddox v. Bradley, 345 F. Supp. 1255 (N.D. Tex 1972) 2506, S325
Mealey v. Orlich, 120 Ariz. 321,585 P. 2d 1233 (1978) 2633
Missoula, County of. See County of Missoula v. Johnson.
Molokai Homesteaders Cooperative Association v. Morton, 506 F. 2d 572 (9th Cir.

1974) 2507, S55, S270, S272, S276, S278
Montana u. Johnson, CV-81 -26-BU (D. Mont. March 4, 1982), modified, 738 F. 2d 1074

(9th Cir. 1984) 3008
Montana Power Company v. Edwards, 531 F. Supp. 9 (D. Ore. 1981) 2891, 3056,

S115
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Morici Corp. u. United States, 681 F.2d 645 (9th Cir. 1982), affirming 491 F. Supp.

466 (E.D. Cal. 1980) (Moricil) and reversing 500 F. Supp. 714 (E.D, Cal. 1980)
(Morici II) 5175

National Audubon Society, Inc. v. Andrus, 442 F. Supp. 42 (D. D.C. 1977) 2500
National Audubon Society, Inc. v. Watt, 678 F.2d2W(D.C. Cir. 1982) 2493, 2500,

S401
National Land for People, Inc. v. Bureau of Reclamation, 417 F. Supp. 449 (D.D.C.

1976) S76
National Wildlife Federation v, Andrus, 440 F. Supp. 1245 (D. D.C. 1977) 2496,

2499,2501, S1 67, S248, S249, S250
National Wildlife Federation v. Johnson, 548 F. Supp. 708 (D. Ore. 1982), affirmed,

ForeZawson Boardv. Johnson, 709 F.2d 1310 (9th Cir. 1983) 2501, 3248, 3267
Natural Resources Defense Council, Inc. v. Hodel, 435 F. Supp. 590 (D. Ore 1977),

affirmed sub nom. Natural Resources Defense Council, Inc. v. Munro, 626 F.2d
134(9 thCir. 1980) 2504

Natural Resources Defense Council, Inc. v. Munro, 520 F. Supp. 17 (D. Ore.
1981) 2504

Nevadav. United States. See United Statesv. Truckee-Carson Irrigation District.
New Jersey v. New York, 347 U.S. 995(1954) 5317
North Dakota v. And7us, 483 F. Supp. 255 (D. N.D. 1980) 2506
Northern California Power Agency v. Mo7ton, 396 F. Supp. 1187 (D. D.C. 1975) S132
Otter Tail Power Company v. Federal Power Commission, 536 F.2d 240 (8th Cir. ‘

1976) S127
0tte7 Tail Power Company v. United States, 410 U.S. 366 (1973), affirming United

Statesv. Otter Tail Power Company, 331 F. Supp. 54 (D. Minn. 1971)
S127

S126,

Pacific Gas and Electric Co. v. City of Santa Clara. See City of Santa Clarav. Andrus.
Pacific Power &Light Co. v. Duncan, 499 F. Supp.672 (D. Ore. 1980) 2891, 2892,

3056, 3062,3143, S115, S117
People of the State of California. 25.09 Acres of Land, 329F. Supp. 230(S.D. Cal.

1971) 545
Port of Astoria v. Hodel,595F.2d 467(9th Cir. 1979), affirming Civil No. 75-349 (D.

Ore. August 26, 1975) 2501,2503,2504,2505
Portland, City of. See City of Portland, Oregon v. Munro.
Sanborn v. United States, 453 F. Supp. 651 (E. D. Cal 1977) 5175
Santa Clara, City of. See City of Santa Cla7a v. Andrus.
Save the Niob7ara River Association v. Andrus, 483 F. Supp. 844 (D. Neb. 1979) 2498,

2499,2501, S228
Sierra Club v. And7us. See Sierra Club. v. Morton.
Sierra Club v. Hodel, 544 F.2d 1036 (9& Cir. 1976) 2503,2506
Sierra Club v. Morton, 400 F. Supp.610(N.D. Cal. 1975), affirmed inpart and reversed

in part sub nom. Sierra Club v. Andrus, 610 F.2d 581 (9th Cir. 1979), reversed and
remanded sub nom. California v. Sierra Club, 451 U.S. 287 (1981) and Sierra Club
v. Watt, 451 U.S. 965 (1981) (memorandum) S13, S118, S167

Sierra Club v. Morton, 431 F. Supp. 11 (S.D. Tex. 1975) 2463, 2464, 2497, 2498,
2499,2500,2506

Sier7a Club v. Stamm, 507 F.2d 788 ( 10th Cir. 1974) 2496,2497,2502, S249
Sier7a Club u. Watt. See Sierra Club v, Morton.
State of. See name of state.
Strawberry Water Users Association v. United States, 611 F.2d 838 (Ct. Cl. 1979), cert.

denied, 447 U.S. 935 (1980) S23, S36
Tex-La Electric Coo@e7ative, inc. v. Andrus, No. 77-1445, Civil 1219-71 (D.C. Cir.

1978) 5153
The Fmt Mojave Indian Tribe, et al. u. United States, CV77-4790 ALS, (C.D. Cal.

Ju~y 6, 1978) 2505, S3, S4, S129, S132

See Index in Volume 111 for other entries and cross references.
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Thetford v. United States, 404 F.2d 301 (lOth Cir. 1968) S333
Trinity, County of. See County of Trinity v. Andrm.
Trout Unlimited u. Morton, 509 F.2d 1276 (9th Cir. 1974) 2497, 2501, 2502, S380,

S381
Tulare Lake Canal Co. u. United States. See United States v. Tulare Lake Canal

Company.
Turner v. Kings River Consematiorz District, 360 F.2d 184 (9th Cir. 1966) S73, S155
Udall u. Federal Power Commission 387 U.S. 428 (1967), reversing and remanding

Washington Public Power Supply System n. Federal Power Commission, 358 F.2d
840 (D.C. Cir. 1966) S59, S61, S411

United Family Farmers, Inc. u. Kleppe, 418 F. Supp. 591 (D. S.D. 1976) affirmed, 552
F. Supp. 823 (8th Cir. 1977) 2498,2622, S45, S83

United States v. 106.64 Acres of Land, 264 F. Supp. 199 (D. Neb. 1967) S5, S9,
S228, S354

United States v. 129.4 Acres of Land, More or Less, 446 F. Supp. 1 (D. Ariz. 1976) S243
United States u. Akin. See Colo7ado Rive7 Water Consewation District v. United States.
United States n. California. See California u. United States.
United States v. City of Fulton. See City of Fulton v. United States.
United States v. Dist7ict Court fo7 Eagle County, 401 U.S. 520 (1971) S209, S21O
United States v. District Cou7t fo7 Water Division No. 5, 401 U.S. 527 (1971) S209
United States v. Imperial 2r~igation District (160-acre limit), 322 F. Supp. 11 (S.D.

Cal. 1971 ) reversed, 559 F.2d 509 (9th Cir. 1977), modified, 595 F.2d 524 (9th Cir.
1979), reaffirmed on rehearing, 595 F.2d 525 (9th Cir, 1979), reversed sub nom. Bryant
v. Yellen, 447 U.S. 352 (1980) S19, S20, S21, S25, S73, S75, S76, S77, S78, S89,
S90, S155

United States v. Imperial Irrigation Dist7ict (residency requirement). See Yellen v. Hickel.
United States v. Ma7tin. See United States v. Northern Colorado Wate7 Conservancy

District.
United States v. Midwest Oil Co., 236 U.S. 459 (1915) 3022
United States v. Northeast Texas Electric Cooperative, Inc. See United States v. Tex-

La Electric Cooperative, Znc.
United States v. No7the7n Colorado Wate7 Consemancy Dist7ict, 449 F.2d 1 (lOth Cir.

1971), following United States v. Martin, 267 F.2d 764 (lOth Cir. 1959) S5
United States u. Sacramento Municipal Utility District, 652 F.2d 1341 (9th Cir.

1981) S126
United States u. Sam Raybu7n Dam Elect7ic Cooperative, Znc., Civil Action No. H-

80-1781 (S.D. Tex. February 15, 1983), va~ting Au~st 1982 judgment, affirmed
per curiam, 712 F2d 1414 (5th Cir. 1983), cert. denied, 465 U.S. 1005 (1984), rehearing
denied, 106 S. Ct. 212 (1985) S152

United States v. Tex-La Elect7ic Coo@e7ative, Znc., 693 F.2d 392 (5th Cir. 1982), reversing
524 F. Supp. 409 (E.D. La. 1981) and United States v. No7theast Texas Electric
Coobe7ative, Znc., Civil Action No. H-81-604 (S.D. Tex. 1981) 3053.3056, 3067,
Sll~, S115, S150, S152

United States v. Truckee-Carson Z7rigation Dist~ict, 649 F.2d 1286 (9th Cir. 1981),
amended, 66 F.2d 351 (1982), modified sub nom. Nevada v. United States, 463 U.S.
110 (1983) S24, S27, S28, S267

United States v. Tulare Lake Canal Corn@any (first case), 535 F.2d 1093 (9th Cir. 1976),
reversing 340 F. Supp. 1185 (ED. Cal. 1972), cert. denied, 429 U.S. 1121 (1977);
United States v. Tulare Lake Canal Co. (second case), 677 F.2d 713 (9th Cir. 1982),
cert. granted, judgment va=ted, and case remanded with directions to dismiss as
moot sub nom. Tula7e Lake Canal Co. v. United States, 459 U.S. 1095 (1983) S4,
S20, S21, S22, S25, S73, S74, S75, S77, S155, S156

Utah v. Andrus, 636 F.2d 276 (lOth Cir. 1980) 2503,3106
Utah Power and Light Co. v. Morton, 504 F.2d 728 (9th Cir. 1974) S42
Ute Zndian Tribe v. Utah, 521 F. Supp. 1072 (D. Utah 1981) S36
Washington Public Power Supply System u. Federal Powe7 Commission. See Udall

v. Federal Power Commission.
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Washington v. Udall,417 F.2d 1310 (9th Cir. 1969) S79, S335
White u. Weber Basin Consewancy District, 23 Utah 2d 133,459 P.2d 429 (1969) s188
Yellerz v. Hickel, Civil Action No. 297-70 (D. D.C. 1972) (Imperial Irrigation District

power rates), affirmed per curiam sub nom. Yellen v. Morton, 480 F.2d 1185 (D.C,
Cir. 1973) S90

Yellen v. Hickel (residency re(~uirement), 335 F. Supp. 200 (S.D. Cal. 1971), 352 F.
Supp. 1300 (S. D. Cal. 1972), vacated for lack of standing to sue, United States v.
Imperial Irrigation District, 559 F.2d 509, 516-520 (9th Cir. 1977) S20, S22, S23,
S73, S89, S92

COURT OF CLAIMS
Abolishment of, explained S495

COYOTE PUMP STATION 2333

CRAIG, MILTON 2780

CRANBERRY RIVER 2447

CRANnALL CREEK BRIDGE 2445

CRBSCP. See COLORADO RIVER BASIN SALINITY CONTROL PROJECT.

CRESBAR~ CANAL 3328

CRESBARD DAM AND RESERVOIR 3328

CRESCENT CREEK 2438

CROOKEB RIVER PROJECT, Oregon
Prineville Dam powerplant

Feasibility study authorized 3217

CROSS LAKE 3307

CROSS VALLEY PIPELINE 2333

CROW CREEK INDIAN RESERVATION 3328

CRSP. See COLORADO RIVER STORAGE PROJECT.

CRSP MARKETING CRITERIA S256

CRYSTAL GEYSER UNIT, Utah, Colorado River Basin Salinity Control Program 2869

CUI-UI FISH 2783

CUP. See CENTRAL UTAH PROJECT.

CURECANTI STORAGE UNIT, CRSP 2657,3218

CURRANT CREEK DAM 2496,2502, S249

CUSTER COUNTY, Oklahoma 2771

See Index in Volume 111 for other entries and cross references.
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CVP. See CENTRAL VALLEY PROJECT.

CYPRESS CREEK, Louisiana 3307

CYPRUS-PIMA MINING COMPANY 3356, 3360

D

DAn~YS CREEK 2432,2444

DALLAS CREEK PROJECT, Colorado
Authorized 2416, S247
Miscellaneous references to S250

DALLES. See THE ~ALLES.

DAM SAFETY.
See alSO ARMY, nEPART~ENT OF THE.

As a project purpose
Brantley project 2753

Modification of Reclamation dams authorized. See RECLAMATION SAFETY OF DAMS ACT
OF 1978.

Reimbursement and cost sharing
American Falls Dam 3128
Bartlett Dam 3128
Belle Fourche project 2911
Brantley project 2753
Dickinson Dam spillway 2936
Generally 3127
Mchy Dam 2937
Red Fleet Dam 3214

DAVIS-BACON ACT
Miscellaneous references to S236
Statutory references to 2596
Text S552

DAVIS CREEK DAM AND RESERVOIR 2758

DAVIS DAM S90

DAY COUNTY, South Dakota 3207

DAYTON DAM AND RESERVOIR 2525

DE Luz HEIGHTS MUNICIPAL WATER DISTRICT S277

DEATH VALLF.Y JUNaION, California 2478

DEAVER IRRIGATION DISTRIa S196

DECISIONS. See ATTORNEY GENF.RAL DECISION: COMMISSIONEROF INTERNAL REVENUE OPINION;
COMPTROLLER GENERAL DEC1S1ONS:COURT DECIS1ON5 FEDERALENERGY REGULATORY
COMMISSION DECISION; FEDERAL POWER COMMLSS1ON nECISIONS; OPINIONS AND
~ECISIONS OF THE ~EPARIMENT OF ENERGY; OPIN1ONS AND OECIS1ONS OF THE
DEPARTMENT OF THE INTERIOR.

DEER PARK, Alabama 2447
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DEGRAY LAKE 3309

DEL CITY AQUFnUC~ 2949

DELANO-EARLIMART IRRIGATION DISTRIa S79

DELAWARE RIVER 2434,2444, S317

DELAWARE RIVER BASIN COMMISSION
Statutory references to 2520

DELAWARE RIVER BASIN COMPACT
Annotations of S317
Statutory references to 2520

DELAWARE WATER GAP NATIONAL RIICREATION AREA 2434,2441

DELEGATION OF AUTHORITY
Government agency heads, generally S442

DELI-A. See SACRAMENTO-SANJOAQUIN DELTA.

DELTA, Colorado 2765

DELTA COUNTY, Colorado 2765,3220

DELTA DIVISION, Cvp 2643

DELTA-MENDOTA CANAL S13, S81, S118

DELTA OVERLAND WATER SERVICE FACILITIES 3216

DELTA RIVER, Alaska 2439

DEMONSTRATION CITIES AND METROPOLITAN DEVELOPMENT ACT OF 1966
Statutory references to 2980

DEN HARTOG, B. MARIAN S80, S82

DENISON DAM AND RESERVOIR 3301,3303, 3304,3306

DENNISON FORK, Alaska 2440

DEPARTMENT OF ENERGY ORGANIZATION ACT
Extracts from 3048
Miscellaneous references to S56, S111, S114, S116, S122, S149, S213
Statutory references to 3265

DERWENT CREEK 2438

DESALTING. See SALINITY CONTROL.

DESALTING COMPLEX UNIT, CRBSCP 2865,3202

See Index in Volume 111 for other entries and ~oss references.
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DESCHUTES PROJECT, Oregon
Wickiup Dam

Feasibility study authorized 3217

DICKEY LAKE, Alaska 2440

DICKINSON DAM 2936

DICKINSON U~IT, P-SMBP, Heart division 2643,2936

DIE~RICH BROTHERS S84

DIGIORGIO CORPORATION S80, S82

DtNGKLL-JOHNSON SPORT FISH RESTORATION ACT
Statutory references to 3212

DINOSAUR NATIONAL MONURMENT 2446

DIRECT SERVICE INCZUSTRIALCUSTOMERS 3245,3258,3269,3270

DIRTY DEVIL RIVER 2869

DIRTY DEVIL RIVER SALINITY CONTROL STUDY 3220

DISASTER RELIEF. See DISASTER RELIEF;DROUGHT RELIEF EMERGENCYWORK.

DISASTER RELIEF Am OF 1950
Repeal of, explained 2855,S204

DISASTER RELIEF AGT OF 1966
Repeal of, explained 2855

DISASTER RF.LIEF ACT OF 1969
Repeal of, explained 2855

DISASTER RELIF.F Acl OF 1970
Provisions of, explained 2856
References to, explained 2855
Repeal of 2855

DISASTER RELIEF ACT OF 1974
Extracts from 2843
Statutory references to 2356, 2807, 2946,3274

DISCOUNT RATE
Generally 2840,3039, S340
Individual appli=tions

Cibolo Project 2904
New Melones Dam 2498
Uintah unit 2417,2841

Relocation assistance 2620
Used f~r interest rate

Small hydroelectric project loans 3162

DISCRIMINATION 2667
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DISPOSITION OF PROPERZ-Y
See also LAND CLAsslFIcATION; SURpLLJ5PROPERTY.

Exchange
For lands acquired for wild and scenic rivers 2451

Special provisions relating to individual projects
Columbia Basin project S143

DISTRIBUTION SYSTEM LOANS ACT
Amendments and annotations of 2661, S233-S238
Miscellaneous references to S128
Use of emergency fund authorized 3330

DIXIE PROJECT, Utah
Reauthorized 2410

DOG CREEK 2428

DOLORF.S PROJF.CT, Colorado
Authorized 2416, S247
Miscellaneous references to S20, S22, S250
Protection of archaeological resources 3196

DOLORES RIVF.R 2445,2446

DOMINGUEZ RESERVOIR PROJECT, Colorado
Feasibility study authorized 2765

DON PEDRO RESERVOIR 2446

DOUGLAS COIJNTY, Nevada 2482,2483,2484,3277, 3278,3281,3287,3288, 3296

DOUGLAS COUNTY, Wisconsin 2431

DOUGLAS COUNTY SEWER DISTRICT No. 1 3288

DRAINAGE AND MINOR CONSTRUCTION ACT
Annotations of S260

DRAINAGE WORKS
Cost sharing. See COST SHARING.
Special authorizations for individual projects

Vernal unit, CUP, and Emery County project 2910

DROUGHT REL.IEF. See EMERGF.NCYDROUGHT ACT.

DSI. See ntRECT SERVICEINDUSTRIAL CUSTOMERS.

DUCHESNH COUNTY, Utah 3220

DtTE PROCESS CLAUSE S4, S132

DUNN COIJNTY, North Dakom 2928

DUNNIGAN WATER DISTRICT 3317, S203

DURANT, Oklahoma 3304

DIIVAL CORPORATION 3356, 3360

See Index in Volume 111 for other entries and cross references.
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E

EAGLE COUNTY, Colorado 3220

EACLF RIVER S21O

EAST BAY MUNICIPAL UTILITY DISTRICT S405

EAST BRAnY, Pennsylvania 2443,2447

EAST CANAL, Oahe unit 3328

EAST COLUMBIA BASIN IRRIGATION DISTRICT 2352, S143

EAST GREENACRES UNIT, Rathdrum Prairie project 2522

EAST LIVERPOOL, Ohio 2444

EAST RIVER PROJECT, Colorado
Included as unit of L’pper Gunnison project 2417> S251

EAST RIVER UNIT, Upper Gunnison Project 2417, S251

EASTERN MUNICIPAL WATER DISTRICT 2553> S80, S269

EASTERN SCHUK TOAK DISTRICT 3350

ECHEVERRIA, PRESIDENT 2874,2875

ECHO RESERVOIR S136, S188

ECONOMIC IMPACT INFORMATION
Required 2495, S14

ECONOMY ACT
Extracts from S517

EnMUNnS COUNTY, South Dakota 3207

EnNA, Texas 2463,3181

EEL RIVER, California 2836

EFFLUENT STAN~ARns ANn WATER QUALITY INFORMATION ADVISORY COMMITTEE
Established 2745

EIS. See ENVIRONMENTAL IMPACT STATEMENT.

EKLUTNA PROJECT, Alaska
Miscellaneous references to S197
Rehabilitation of

Costs nonreimbursable 2394

EL DORA~O COUNTY, California 2482,2483,2484,3277, 3278,3281,3287,3288, 32g6

EL PASO, Texas 2955

EL PASO COUNTY WATER IMPROVEMENT DISTRICT NUMEER I 2956

EL RANCHO DEL RIO, INC. S44
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ELnoRAno Cou~~Y ROAD 2616, 2837

ELEPHANT BUTTE DAM AND RESFRVOIR 2916,3325, S30

ELEPHANT BUTTE IRRIGATION DISTRICT S27, S30, S44, S69, S123

ELEVENTH POINT RIVER 2430

ELK CREF.K DIVERSION DAM 2388

ELK CREEK RF.SERVOIR PROJECT, Oregon 2546

ELK RIVER, Colorado 2445

ELK RIVER, West Virginia 2448

ELKTO~, Ohio 2444

ELLE~BERG, Washington 2547

ELLI~GSEN, CARL S144

ELLISO~ CRF.EK DAM 3308

ELM CREEK 3303

ELMER CXTY PARK SrrE S415

EL~ORE COUNTY, Idaho

EMBEZZLEMENT S491

EMERGENCY DROUGHT ACT
Text 3032

EMERGENCY FUND ACT

3216

2501,2506

Amendments of 3330
Statutory references to 3035

EMERGENCY WORK
Disaster relief. See DISASTERRELIEFACTS; DROUGHT RELIEF.
Emergency or continuing funds

Bureau of Reclamation 3035,3330, S176
Southwestern Power Administration S193

Federal agencies, generally 2848,2851

EMERY COUNTY, Utah 3220

EMERY COUNTY PRO.IECT, Utah
Drainage facilities authorized 2910
Increased appropriations auth(>rized 2657

EMERY WATER CONSERVANCY DISTRICT 2910

EMERYVILLE, California 2552

See Index in Volume III for other entries and cross references.
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EMMLTT, m7YLLIS L. 2476

EMORY RIVER 2432

ENCAMPMENT RIVER 2445

EN~ANGERE~ SPECIESACT OF 1973
Statutory references to 3076,3163,3210
Text 2782

ENDANGERED SPECIES COMMITrEE
Established 2801

ENERGY. See ENERGY AcTs; GEOTHERMAL E.NERGY; POFVER.

ENERGY CO~SHRVATION AND PRO~UCTION ACT
Statutory references to 3153

ENERGY POL.lCY AND CONSERVATION ACT
Statutory references to 3061

ENERGY RESEARCH AND DEVELOPMENT A~MINISTR,\TION
Miscellaneous references to 3121
Statutory references to 3052

ENERGY SECURITY ACT
Miscellaneous references to 3160, 3165

ENERGY SUPPLY AND ENVIRONMENTAL COORDINATION ACT OF 1974
Statutory references to 3155,3162

ENERGY TAX ACT OF 1978
Miscellaneous references to 3167

ENTITLEMENT LAND
Term defined S540

ENVIRONMENTAL IMPACT STATEMENTS
Required 2494

ENVIRONMENTAL PROTECTION
See also individual projects by name; ARMY, DEPARTMENT OF THE; NAT1ONAL
ENVIRONMENTAL POLICY ACT OF 1969.

Federal agency compliance with State standards 3007
Reimbursement and cost sharing

Buffalo Bill Dam and Reservoir modifications 3333

ENVIRONMENTAL PROTECTION AGEXCY
Administers Federal TVater Pollution Control Act 2665

ENVIRONMENTAL QUALITY IMPROVEMENT ACT OF 1970
Extracts from 2513

EQUAL ACCFSS TO JUSTICE ACT
Extracts from S444, S497

EQLJAL EMPLOYMENT OPPORTUNITIES S627
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ERICKSON, JA~Es L. 2348

ESaLANTE RIVER 2768

ESCATAWPA RIVER 2447

ESTUARIES
Protection of 2379

ETIVLUK-NIGU RIVER 2448

ECFAULA DAM 2773

EUGENE.WATER AND ELEGTRIC BOARD

EVANS CREEK 2343

EVANS VALLEY DIVISXON 2343

EVANSION, Wyoming 3183

EXCESS LANDS
Class I equivalency, generally
Exemntion of State-owned lands

2480,2547

3338
2528..

General statutory provisions 3334
Opinions

Constitutionality S4
Excess land laws, miscellaneous topics S19, S43, S73, S89, S90,S155, S192,

S211, S295, S297, S306, S335
Ownership of excess lands 2529, S20, S22, S44, S77, S264, S274
Preexisting holdings and antispeculation S45, S82, S143, S264

Special statutory problems
Army projects 3341, S155
Imperial Irrigation District 3318
Naval Air Station, Lemoore, California 2659
San Luis Unit, CVP 3042

Statutory provisions relating to individual projects
Class I equivalency 2418,2537,2935,2939, 2951,2954,2955,2957
Columbia Basin project S143
Waiver of excess land laws 2334,2533,2864,3201

ExcH~NG~. OF PROPERTY. See ACQUIS1l-IONOF PROPERTY; DISPOSITION or PROPERTY.

EXECUTIVE ORDERS
Number 8526, BPA as marketing agent for Grand Coulee Dam

Statutory references to 2892

F

FACT FINDERS, ACT
Annotations of S69-71

FAI~BANKS MERIDIAN 2439

See Index in Volume 111 for other entries and cross references.
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FAIRBURY, Nebraska 2651

FALGON D.ANI
Power marketing function transferred to Secretary of Energy 3057, S213

FARMERS INVESTMENT COklPANY 3356, 3360

FARMKRS IRRtG.&~ION DISTRICT 3323

FARMF.RS OWN CANAL COMPANY 3215

FAULK COUNTY, South Dakota 3207

FAULKTON CANAL 3328

FEATHER RIVER 2430

FEDERAL ADVISORY COMMITTEE ACT
Statutory references to 2792, 2990, 3001
Text S482

FEDERAL ACP~CIES
Interagency transfers of funds or property

Economv Act provisions S517

FEnpR,iL AID IN FISH RESTORATION ACT
Statutory references to 2381

FEDERAL AID IN WILDLIFE RESTORATION ACT
Statutory references to 2381

FEDERAL CAPITAL INVESTMENT PROGRAM INFORMATION ACT
Extract from S503

FEDERAL CIVIL DEFENSE ACT OF 1950
Statutory references to 2845

FEDERAL COLUMBIA RIVER POWER SYSTEM. See coLuMBIA RIVER POwER SYSTEM.

FF~ERAL COLUMBIA RIVER TRANSMISSION SYSTEM
Appropriation act approval of additions to 2942, 3125,2931,2942,3125, 3214, 3324>

3366
Authorized 2888
Revenue bonds authorized to finance construction of 2895

FEDERAL COLU~BL~ RIVER TRANSMISSION SYSTF~ ACT
See also EONNEVlLLE POWER ADMINISTRATION ~uND.

Amendment of 3263
Miscellaneous references to S117
Statutory references to 3056, 3234, 3240, 3249, 3251, 3252, 3254, 3256, 3261, 3262:

3263, 3267
Text 2888

FEDERAL COMMUNICATIONS COMMISSION 2599

FEDERAL DE.POSIT INSURANCE CORPORATION 2356
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FEDERAL Eh~F.RGENCYMANAGEMENT AGENCY 2357

FEDERAL ENERGY REGULATORY CO~NIISSION
SeealsopowER.

Established 3055,3059
Wild and scenic rivers

Notification to 2428
Statutory references to 2452, 2453, 2455, 2668, 3220, 3230, 3256, 3261, 3262, 3264,

3268, 3322
Regulatoryauthority generally.SeeD~PARTME~~ OFENERGYORGANIZ~TION ~CTFEDERAL

POWER~CT;PUBLIG UTILITYREGULKrORY POLICIFSACTOF 1978.

FE.n~RALEN~RGY REGULATORY COMMISSION DECISION

Date Subiect Source Page

Jan. 1981 . . . . . . Solano I. D. power ., ...41 FERC(CCH)61,08g S58, S61, S64, S126, S136

FEDERAL FINANCING BANK
Statutory references to 2316

F~,~ERAL GRANT AND COOPERATIVE AGREEMENT ACT OF 1977
Extracts from S533
Statutory references to 3045

FF~ERAL HOME LOAN BANK BOARD 2356

FEDERAL HOME LOAN MORTAGE CORPORATION 2356

FEI)ERAL LABOR RF.LATIONS AUTHORITY S117

FEDKRAL LAND POLICY AND MANAGEMENT ACT OF 1976
Miscellaneous references to S232, S257, S337
Repeals effected by, of earlier right-of-way, withdrawal, homestead and other public

land statutes
Statutory provisions repealed 3016-3025, S6, S7, S8, S1O, S11, S16, S18, S33,

S35, S38, S39, S42, S47, S65, S68, S91, S98, S232, S257, S337
Statutory provisions not repealed, relationship to S71

Text 2962

FEDERAL NATIONAL MORTAGE Assocl.4TloN 2356

FEDERAL NONNUCLEAR ENERGY RESBARCH AND DEVELOPMENT ACT OF 1974
Statutory references to 3121

FEDERAL OIL AND GAS ROYALTY MANAGEMENT ACT OF 1982
Statutory references to S53

FEDERAL POWER Acr
Part I

Amendments and annotations of S56-64
Functions of Federal Power Commission transferred to Secretary of Energy or

Federal Energy Regulatory Commission 3055,3061, S56, S114, S116, S122,
S149, S213

Miscellaneous references to S90
No licenses in Grand Canyon without congressional authority 2423

See Index in Volume III for other entries and cross references
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FE~K.RA1.POWER Acl—Continued
No licenses on wild and scenic rivers 2452,2453
Palo Verde Irrigation District given exclusive right to install powerplant at Palo

17erde Diversion Dam under license from FERC 3322> S231
Statutory references to 2520,2597,2608,2655, 2828,3002,3224
Storage for regulation of streamflow for the purpose of water quality

control 2668
Parts II and III

Amendments and annotations of S99-107
Statutory references to 3062,3064, 3261, 3268
Supplementary provisions for regulatory authority, generally 3137

FE~E~AL POWER COMMISSION
See also POWER.

Dissolution of, explained S56
Transfer of functions

Principal functions, to Federal Energy Regulation Commission 3061
Residual functions, to Secretary of Energy 3055

Statutory references to 2599, 2655

FEm.RAL POWER COMNIISSIONDECiSIONS

Da&e Subject Source Page

Dec. 1965 . . . . .. BPArates . . . . . . . . . . . . . . . ..34 P. C.14626 . . . . . . . . . . . . . . S117, S152

Jan. 1971 . . . . .. SJVPA rates . . . . . . . . . . . . . ..45 F. P. C. 183 . . . . . . . . . . . . . . S152

FK.DEKALPROFERTY AND A~~INISTRA~VE SERVICES ACT OF 1949

Contracting provisions
Extracts from S578
Statutory references to 2988,3118

Surplus property provisions
Amendments and annotations of S181-187
Statutory references to 2627,2762, 2966,3071,3121

FE~ERAL REGISrER S664

FFDERAL RESERVE SYSTE~X 2356

FED~.R~L SAVINGS ANn LOAN INSURANCE CORPORATION 2356

FEnERAL TORT CLAIMS ACT
Amendments and annotations of S173-175
Miscellaneous references to 2342, S160
Statutory references to 2597, 3134

FB:~ERAL TRADE COMN1ISS1ONAm

Statutory references to 3069, 3139

FEnERAL fi7ATER POLLUTION CONTROL ACT
Amended text 2664
Compact references to 2776,3299
Statutory references to 2379, 2663, 2837, 2842, 2865, 2867, 2870, 2872, 3120, S235

FEUr.RAL fVATFR POLLUTION CONTROL ACT Ah~ENDMFNTSOF 1972
Amended text 2664
Miscellaneous references to S164
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FEDERAL WATER PROJECT R~GRE~TION ACT
Amendments and annotations of 2838, S389-S395
Statutory references to 2334, 2338, 2376, 2389, 2410, 2412, 2465, 2466, 2518, 2523,

2526, 2532, 2537, 2540, 2751, 2753, 2757, 2759, 2830, 2905, 2907, 2913, 2935, 2938,
2953,2959,3332

FEDERAL WATER PROJECTS FINANCING ACT OF 1979
Miscellaneous references to 2506

FE.LrERATIONOF ROCKY MOUNTAIN STAIES, INC. 2396

FEES AND CHARGES
See also RE(;REAT1oN; RE1~~uRsEMENT AND COSl-SFrARINC.

Federal agencies, generally S544

FIFE, ROWLAND W. 2476

FISCHB~CK, W] LLI.A~ M. S80

FISH AND WILnLIFF.
As a project purpose

Endangered species 2798
Endarr~ered species. See ENDANGEREDSPECIESACT.
Estuarlrre ares. See EsTuARrEs.
Investigation of effect upon, as a condition to issuing Federal permits and

licenses 2798
Law enforcement 3133
Regulation of hunting and fishing

Oahe unit 2376
Reimbursement and cost sharing

Generdlly S389, S391
Small reclamation projects S273, S276

Special provisions relating to individual projects
Central Valley project 5222, S229

Wetlands. See WATER BANKACT.

FrsH AND WILDLIFE ACT OF 1956
Statutory references to 2793

FISH AND WIL~LIFE CONSERVATION Am OF 1980
Extracts from 3209

FISH AND iyILDLIFE COORDINATION ACT
Annotations of S167-168
Miscellaneous references to 2501
Statutory references to 2663, 2793, 3163, S235, S412

FISH AND WIL~L.lFE IMPROVEMENT ACT OF 1978
Extracts from 3133

FISH AND WILnLIFE SERVICE
Water rights 51, S2

See Index in Volume III for other entries and cross references.
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FISH CRZ~K, New York 2447

FLAMINC GOR~E. NATIONAL RF.CREATION AREA
Established 2425

FLAMING GORGE RESERVOIR 2425

FLAMING GORGE UNIT, CRSP 2657

FLA~-ORTHMF.R CR~.EK 2438

FLATHEAD COUNTY, Montana 3216

FLATHEATr RIVER 2431,2444, 3216

FLINT CREKK 2445

FI.00D CONTROL
As a project purpose

Nonstructural alternatives 2838
Claims aganist United States for flood damage

Generally S5, S175
Statutory disclaimer of liability 2945, S175, S544
Private relief acts S87

Flood insurance. See NATIONAL FLOOD INSURANCEACT OF ]968.
Flood plain mapping 2365
Reimbursement and cost sharing

Army projects, generally S109

FL.00D CONTROL ACT OF 1936
Annotation of SI09
Statutory references to 2838

FLOOD CONTROL ACT OF 1944
Amendments and annotations of S147-160
Statutory references to

Section 5 3056,3099,3256,3261
Section 9 3333

See also plcK-sLoAN MISSOURIBASINPROGRAM,

FLOOD CONTROL ACT OF 1950
Miscellaneous references to 3272

FLOOD CONTROL ACT OF 1960
Amendment of 2835

FLOOD CONTROL ACT OF 1962
Statutory references to 3214

FLOOD CONTROL ACT OF 1965
Statutory references to 2839

FLOOD CONTROL ACT OF 1968
Extracts from 2385

FLOOD CONTROL ACT OF 1970
Amendments of 2646,2837
Extracts from 2615
Statutory references to 2840
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FLOO~ INSURANCE. See NATIONAL FLOOD INSURANCEACT OF 1968.

FLORIDA PROJE~, Colorado
Increased appropriations authorized 2657

FLPM~. See FEDERALLAND POLICY AND MANAGEMENT Am OF 1976

FOIA. See FREEDOMOF INFORMATION ~m.

FOLSOM DAM S194

FOOT DAM 2445

FORESTAND RANGELAND RENEWABLE RESOURCES PLANNING ACTOF 1974
Statuto~ references to 2999

FORESTHILL, California 2615

FORESTHILL BRIDGE S344

FORREST COUNTY, Mississippi 2447

FORT APACHE INDIAN RESERVATION 2447

FORT BKLKNAP INDIAN IRIGATION PROJECT
Transfer of Brown unit to landowners authorized 2516

FORT BENTON 2432,2444

FORT COBB RESERVOIR 2503, S245

FORT HALL IN~rAN RESERVATION
Water storage in reservoir behind American Falls Replacement Dam 2831

FORT MCDOWELL INUIAN RESERVATION 2400,2402

FORT MCDOW~.LL MOHAVE.-APACHE IXDtAN COMMUNITY 2402

FORT MOJAVE IN~IAX TRIBF S2

FORT PECK DAM 2646

FORT PECK INDIAN IRRIGATION PROJECT 2340

FORT PECK I~DtAN RESERVATION 2349

FORT PECK PROJECT, Montana
School assistance S170

FORT RANDALL 2765

FORT RANDALL DAM 2836

See Index in Volume III for other entries and cross references.
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FORT THONIPSON, South Dakota S158

FORT WAYNE, Indiana 2444

FOR1 YUM~ I~DIAX RESERVATION S28, S45

FORTY~ILE RIVER, Alaska 2343

Foss DAM AND RESERVOIR 2343

Foss RESERVOIR 2349

Foss RESERVOIR MASTER CONSERVANCY DISTRICT 2349

FR~NCIS LEE CANAL 3185, 3186,3193

FRANKL.lN COUNTY DAM 3308

FRANKLIN CRKEK, Alaska 2439

FRAZER-WOLF POINT Uxrr 2340,2646

FREDKRIGK, Oklahoma 2388, 2906

FRX.KDO~ OF INFORMATION ACT
Statutory references to 3177
Text S448

FRE~ONT COUNTY, Wyoming 2928

FREMO~T-MADISO~ IRRIGATION DISTRICT 3215

FRENCHMAN-CAMBRIDGE DIVISION, P-SMBP, Nebraska
Feasibility study authorized 2928

FRESNO IR~IC.ATtON DISTRICT 2344

FRF.SNO RIv~.R 2921

FRtANT DIVISJON, CVP S236

FRtk;nKI~, J.F 2876

FR1O RIVER 2912

FRONT RANGE UN1~, P-SMBP, Longs Peak Division 2478

FRONTIER COUNTY, Nebraska 2928

FRUIT GRO~VERS EXTENS1ON PROJECT, Colorado
Reference to planning report deleted 2417

FRUI TLAN~ MESA PROJECT, Colorado
Construction funds denied 3124
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FRYXNGPAN-ARKANSAS PROJECT, Colorado
Amendments and annotations of project act 3131, S329-S332
Diversions from Hunter Creek S331
Increased appropriations authorized 2914
Lining of Bessemer Ditch 3197
Miscellaneous references to S133, S285
Statutory references to 2872

F~JRNASCOUNTY, Nebraska 2928

FLTRTH, ALAN C. S82

G

GALLATIN COUNTY, Montana 2765

GALLEGOS, JOSEPH M. 2476

GALL.MAN, W7. BROOKS 2476

GALLUP PROJECT, New Mexico
Feasibility study authorized 2643

GARFIELn COUNTY, Colorado 3220

GARLAND CANAL. POWE.R PRoJEcr S269

GARRISON DAM 2331, 2836

GARRISON D1\rERsloN UNIT, P-SMBP, North Dakota-South Dakota
Annotations of opinions concerning S401-S403
Feasibility study of future uses of unit water in South Dakota authorized 3328
M&I water facilities

Feasibility study authorized 2765
Minot extension

Feasibility study authorized 2343
Authorized 2539

Miscellaneous references to 2493, 2498,2499, 2500, 2503
Statutory references to 2658

GARRISON DIVISION, P-SMBP. See GARRISON DIVERSIONuNrr.

GARRISON LAKF. 2331

GARRISON RESERVOIR 2331, 2385

GASCONA~E RIVF.R 2444

GATES OF THE ARCTIC NATXONAL PARK 2438,2439

GAULEY RIVER 2447

GAVINS POINT DAM 2435

See Index in Volume III for other entries and cross references.
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GF.ARY PROJECT, Oklahoma
Feasibility study authorized 2771

G~N COLJN~y, Idaho 3216

GEORGETOWN DIVIDE WATER DISTRICT S138, S275

GEOTHERMAL ENERGY. See GEOTHERMAL ENERGY ACT OF lgao; GEOTHERMAL STEAM ACT OF ]970;
STIJDIESAND REPORTS.

GEOTHERMAL ENERGY AGT OF 1980
Miscellaneous references to 3160

GEOTHERMAL STEAM ACT OF 1970
Statutory references to 2994, S53
Text 2602

GERING AND FORT LARAMIE IRRIGATION DISTRICT S211

GILA BEND RESERVATION 3357

GILA GRAVITY MAIN CANAL 2863

GILA PROJECT, Arizona
Improvement of Gila River Channel to facilitate drainage 3215
Supplemental irrigation facilities authorized 2535
Wellton-Mohawk division

Desalting plant and other works authorized 2857
Flood control costs nonreimbursable 2341

Yuma-Mesa division
Construction of irrigation works and facilities authorized S243
Compensation to Yuma Mesa Irrigation and Drainage District S243
Replacement of cast-in-place concrete pipe 2341

GILA REAUTHORIZATION ACT
Identified 2859
Statutory references to 2863

GrLA RIVF.R 2398, 2407,2408, 2447,2861

GILA RIVER CHAYNEL 3215

GILA RIVER RESERVATION 2557

GILA VALLF.Y IRRIGATION DLSTRICT 2398, 2409

GILBERT, DON W. 3195

GLACIER PEAK WIL~ER~ESS AREA 2433,2445

GLEN CANYON CrrY 2768

GLEN CANYON DAM AND RESERVOIR 2395, 2399, 2403, 2419, 2421, 2423, 2506, 2767, 2900,
S90, S248, S249, S253

GLEN CANYON NATIONAL RECREATION AREA
Established 2766
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GLEN CANYON UNIT, CRSP 2657

GLX.~no DAM AND RFSF.RVOIR 2911

GLBNDO UNIT, P-SMBP, Wyoming
Relocation of relocated road at Glendo Dam and Reservoir 2911

GLENN COUNTY, California 3317, S203

GLENWOO~-DOTSERO SYRIN~S 2869

GLENWOO~-DOTSERO SPRINGS SALINITY CONTROL STUDY 3220

GLOBE EQUITY NUMRERED 59 2398,2409

GLOVER CREF.K 3305

GOLD BEACH, Oregon 2507

GOLD RUN A~DITTON AREA 2435

GOOSE LAKE 529

GORDON, Wisconsin 2430

GOSHF.N COGNTY, Wyoming 2478

GOSHE~ IRRIGATION DISTRICT 5211

GOSPEL-HUMP WII.~F.RNESS 2437

GOVERNMENT CORPORATION CONTROL ACT
Statutory references to 2894, S187

GRADF. CREEK 3183,3187

GRAMM-RUDMAN-HOLLINGS ACT
Extracts from 5431

GRAND CANYON 2924

GRAND CANYON NA-rlONAL PARK 551

GRAND CANYON NA”rloNAL PARK ENLARGEMENT Aa
Extracts from 2924

GRAND COULEE DAhf S116, S414

GRAND COUNTY PROJECT, Umh
Expeditious completion of planning report directed 2417, S251

GRAND ISLAND, Nebraska S158

GRA~n-NKOSHO RIVF.R 2773

See Index in Volume III for other entries and cross references.
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GRAXD VALLEY 2868

GRAND VALLE.Y UNIT, CRBSCP 2868

GRAND MI.ASHCLIFFS 2924

GRA~n-NEOSHO RIVER 2713

GRANITE PEAK RANCH 2446

GKANITE R~EP AQUEDLJCT 2398

GRANITE REEF RFSF.RVE 3096

GRANT COUNTY, Oregon 2643

GRANTS PASS DIVISION, Rogue River Basin Project

GRASS ROPE UNIT, P-SMBP, South Dakota
Reauthorization of, required S127, S158
Use of P-SMBP pumping power authorized

GRASS VAI.LLY CREEK 3198

GRASS VALLEY CREEK SE~TMENT CONTROL STUDY

GRASSLANDS AREA S229

GRAY CANYON PROJECT, Utah

2915,2930

3328

3198

Expeditious completion of planning report directed 2417, S251

GRAY, NORMAN B, ~468, 2472

GREAT LAKES 2379, S409, S41O

GREAT NORTHERN UNIT, Lower Yampa Project 2417, S251

GREAT SALT L.~KE
Compact references to 3182
Relicted and submerged lands 2301

GREEN MOLINTAXN RESERVOIR 2419, 2918

GREE.N RIVER 2417, 2445, S251

GREENBRIER RIVER 2448

GROIINn tVATER
Control of

Central Arizona project 2407
Excess land laws

Application to S82
Waiver of 2334

Recharge of
Nebraska Mid-State division 2337

Salvage of
Colorado River 2409
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GUERNSEY DAM 3217

GUERRA, CIRO 2476

GUI.KANA RIVER 2440

GUNNLSON RIVER 2445

GUTIERREZ, ELY E. 2476

H. V, EASTMAN LAKE 2832

HALF., Colorado 2478

HAMMER CREEK 2437

HAMMOND PROJECT, New Mexico
Increased appropriations authorized 2657

HANCOCK, New York 2434,2444

HAND COUNTY, South Dakota 3207

HANNA NICKEL MINING AND SMELTING COMPANY 3263

HARLAN COUNTY, Nebraska 2928

HARRIS, EARL S70

HATCH, New Mexico S88

H.AVRE DE GRACE, Maryland 2565

HAWAII BOARD OF LAND AND NA~URAL RESOURCES 2507, S55, S270, S276

HAWK SPRINGS, Wyoming 2478

HAY~F.N MF.SA U~r~, Upper Yampa Project 2417, S251

HAY~EN-O’M.AHONEY ACT
Annotations of S120
Miscellaneous references to S69

HAYES COCN~Y, Nebraska 2928

HEART DIVISION, P-SMBP, North Dakota
Dickinson unit

Feasibility study authorized 2643
Modification and replacement of Dickinson Dam spillway 2936

Versippi Unit
Feasibility study authorized 928

See Index in Volume 111 for other entries and cross references.
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HEART MOUNTAIN DIVISION, Shoshone project 2934

HEART RIVER 2936

HEART RIVER DIVISION, P-SMBP, North Dakota

HEATH SPRINGS 2435

HELLS CANYON DAM 2431

HENRY HAGG LAKE 2930,3130

HFNSLEY LAKE 2921

HERNAN~EZ DAM S276

HERON RESERVOIR 2506,2916, S252, S325

HERRERA JORDAN, DAVID 2876

HEYBURN, TOWXSITE OF S35

HIDALGO-REYNOSA 2763

HIDDEN CREEK 2438

Ht~~EN RESERVOIR 2921

HIGH MOUNTAIN SHEEP PROJECT S59, S411

HIGH PLAINS REGION 3026

HILLIAR~ EAST FORK CANAL 3183,3184,3186, 3193

HILLIARD WEST SmE CANAL 3183, 3184,3186,3193

HISTORIC PRESERVATION FUND
Statutory references to 2314,2315

HISTORIC PRESERVATION. See ADVISORY BOARD ON NATIONAL PARKS, HISTORIC SITES,BUILDINGS
AND MONUMENTS; NATIONAL HISTORIC PRESERVATION ACT.

“HIT L1sr” 3124

HITCHCOCK COUNTY, Nebraska 2928

HOBART, Oklahoma 2349

HOBBLE CREEK 3184, 3187

HODENPYL RESERVOIR 2446

HOL~ROOK, Arizona 2343

HOL~EN RESERVOIR 2934

HOLLY HIRAI S79
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HOLMCREN, S. PAUL 3195

HOMESTEAD LAIVS
Miscellaneous references to S74
Relation to reclamation entries

Generally S18
Repeal of 3016

HOOD-CLAY UNIT, CVP 2771

HOOKER DAM AND RESERVOIR 2398

HOOVER DAM 2403,2419,2423,2928

HOPI TRIBE 2632

HORSESHOE RESERVOIR 2447

HOSFORD CREEK 2438

HOUSATONIC RIVER 2446

HOUSING AND URBAN DEVELOPMENT ACT OF 1968
Miscellaneous references to 2353

HU~SPETH COUNTY, Texas 2444

Hu~o, Oklahoma 3304

HUMBOLDT PROJECT, Nevada
Miscellaneous references to S124, S190

HUNGRY HORSE DAM AND RESERVOIR 2431,2444,3272

HUNGRY HORSE PROJEGT, Montana
HungTy Horse Powerplant Enlargement and Deregulating Reservoir

Feasibility study authorized 3216

HUNTER CREEK 3131, S330, S331

HUTCHINSON COUNTY, Texas 3216

HUTCHINSON CREEK, Alaska 2440

I

lCHETUCKNEE SPRINGS 2445

IDAHO, STATE OF
Compacts of. See Bear River Compact.
Membership in Pacific Northwest Electric Power and Conservation Planning

Council 3229

ILLINOIS RIVER, Arkansas 2774

See Index in Volume 111 for other entries and cross references.
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ILLINOIS RIVER, Oklahoma 2445

ILLINOIS RIVER, Oregon 2444

I~PERI~L DAM 2867,2875, S14, S89

IMPERIAL EAST MESA 2862

IMPERIAL IRRIGA~tON DISTRICT 2862,3318, S74, S89, S90

IMPERIAL VALL~.V S19, S73, S89, S92

IMPERIAL 14TATERFOWL MAXAGEMEN~ AREA S78

IMpOU~~ME~T CONTROL AGT OF 1974
Text 2877

INDEX, Arkansas 3306

INDIAN BEND W~srr, Arizona 2839, S407

IN~IAN IRRIGATIO~ PROJECTS
Repeal of cost limitation requirements 3346
Statutory references to

Fort Peck Indian irrigation project 2340

INDIAN LANDS
Acquisition, withdrawal or other use of, for reclamation projects

Generally S24
Ceded lands

Fort Yuma Indian Reservation S28
Construction charges generally

Not recoverable from power revenues 2413
Not collected while lands in Indian ownership S96

INDIAN SELF-DETERMINATION A= OF 1975
Miscellaneous references to 2399

INDIAN SELF-DETERMINATION AND EDUCATION ASSISTANCE ACT
Statutory references to 3358

INDIANS. See also SURPLUS PROP~RTY.

INTAKE, Montana 2836

INTEREST
“Coupon rate”

lVater Supply Act formula 2337, 2377, 2388, 2415, 2464, 2523, 2526, 2533,
2538, 2540, 2663, 2754, 2755, 2757, 2758, 2902, 2904, 2912, 2936, 2939, 2951,
2954, 2959, S234

Discount rate. See ~lSCOUNT RATE.
Hybrid coupon and yield rate 3335,3337
Increase for failure to meet repayment schedule 2895, 3264
On claims and judgments S5, S495, S501, S509, S527, S530 S622
Small reclamation projects S275
Special statutory provisions for individual projects

Bonneville Power Administration revenue bonds 2895
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INT~R~sr—Continued
Missouri River Basin project and Army power investment S402
Waurika project S347

Yield rate 2895, 3335, S314

IWr~.RGOVERNMENTAL COOPERATION S535

INTERGOVERNMENTAL COOPERATION AGT OF 1968
Statutory references to 2980

INTERNAL REVENUE CODKOF 1954
Miscellaneous references to S77
Statutory references to 3164,3268, 3335, 3343, S183, S309

INZ-F.RNATIONAL BOUNDARY ANO WATER CONIMISSION, UNITED STATES AND MEXICO
Construction of bypass drain in Mexico for Wellton-Mohawk division waters 2859
Minute No.242, August 30, 1973, Colorado River Water Quality

Statutory references to 2857-64
Text 2875

Statutory references to 2433,2655,2761

INTERNATIONAL DA~, EIPaso, Texas

INTERSTATE COMMERCE CO~~ISSION

INVENTIONS 3121, S613

IOWA RIVER 2445

IRRIGATION DISTRICTS
Liability for damages S188

IRRIGATION MANA~E~ENT SERVICES

ISABELLA RESERVOIR 2447

ISLANn-BAYOu 3304

ISLAND P.ARK DAM 3128

2955

2599

2859

ISI.AN~ P.ARK RESORTS, INC. 2942,2945

ITASGA LAKE 2446

IVISHAK RIVER 2439

J
JACKSON COUNTY, Oklahoma 2765

JACKSON CO[)NTY, Oregon 2643

JACKSON CR~~~ 2447

JAGKSON LAKP D.4M AND RESERVOIR 2532
—

See Index in Volume 111 for other entries and cross references.
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JACKSON, S. KEITH 2780

JAMES CANAL 3328

JAMFS DIVERSION DAM 2376

JAMX.SDIVISION, P-SMBP, South Dakota
Oahe unit. See OAHF.UNIT, P.SMBP.
Sioux Falls unit

Feasibility study authorized 2478

JAMFS PUMPING PLANT 2376,3328

JAMBS RIVER, South Dakota 2376, 2499, 2503,2765, S401

JAMESTOWN, North Dakota 2635

JAMESTOWX DAM AND RESERVOIR 2635

JEMEZ R&SERVOIR S253

JENSEN UNIT, CUP 2657, 3214

J. ROME, Idaho 2755

JEROME COUNTY, Idaho 2643

JIBSON, WALLACE N. 3195

JICARILLA INDI.ANS 2916

JOHN D.4Y RIVER 2446, 2643

JOHN RIVER 2438

JOHNSON CREEK DAM 3308

JOHNSON, C. P. 2476

JONKS BLUFF DAM 2504

JONES, DAN S., JR. 2468,2472, 2647,2654

JONES-SMITH TRUST AGREEMENT S81

JORDAN RIVER BASIN 2385

JOSF,PH CR.EK, Alaska 2440

JOSEPHINE COUNTY, Oregon 2643

J~TNIPERPROJECT, Utah
Expeditious completion of planning report directed 2417, S251

JIIN]P~.R UNIT, Lower Yampa Project 2417, S251

JUST COMPF.NSATION CLAUSK S4
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K

KAIUAKOI CORFORATION 2507, S55, S270 S276

nNAPOLIS DAM AND LAKF. 2950

KANAPOL]S UNIT, P-SMBP,Kansas
Reauthorized 2950

KANERTOK RIVER 2448

KANSAS FORESTRY, FISH AND GAME COMMISSION 2950

KANSAS R1vER 2647

KANSAS, STATE OF
Compacts of. See KANsAs-NEBRAsKA BIG BLUE RIVER cOMPAcT.

KANSAS-NEBRASKA BIG BLUE RIVER COMPACT
Text 2647

KANSAS-NEBRASKA BIG BLUE RIVER COMPACT A~MINXSTRATION
Established 2648.

KATEEL RIVER 2439,2440

KATMAI NATIONAL P.4RK AND PRESERVE 2438,2439

KAWEAH NtIM~ER 3 PROJF.CT S66

KEATING AMF.NnME~T S205

KECHUMSTUK, Alaska 2440

KELLOGG UNIT, CVP 3217

KELLY RIVER 2438

KENDRICK PROJECT, Wyoming
Feasibility study of Seminoe Dam modification authorized 2643

KENNEWICK DIVISION, Yakima Project S191

KENNE.WICKDIVISION EXTENSION, Yakima project 2474, S171

KENNFWICK IRRIGATION DISTRIa S191

KENT DIVERSION WORKS 2758

KERN COUNTY WATF,R AGENCY S270

KERN RIVER 2447

KESHENA FALLS 2431

See Index in Volume III for other entries and cross references.
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KFSTERSON RES~RVOIR 3042

K~SWICK D.AM AND RESERVOIR S175, S373

K~TTL~ RIVFR 2446

KIAMICHI RIVER 3304

KING RANGE ~ATIONAI. CONSF.RVATION AREA 3013

KINGS RIVER 2344, S73, S155

KINGS RIVER WATER ASSOC1ATION 2344

KINGS RIVER WATER DISTRICT

KINZUA DAhl 2447

KIONA SIPHON 2474, S171

KIOWA COUNTY, Oklahoma

2344

2765

K] RKPATRIGK, GLADE R. 2780

KISARAI.IK R]\,PR 2448

KITTATINNY MouvrAtx 2520

KITTITAS IRRIGATION DISTRICT S180

KLAMATH COLTNTY, Oregon 2531, 2643, 2908

KLAMATH PROJECT, California-Oregon
Butte Valley division

Feasibility study authorized 2643
Conveyance of abandoned “B” lateral canal right-of-way 2908
Miscellaneous references to S22
Rehabilitation program in Shasta View Irrigation District 2479
Revenues credited to cost of water rights program 2480

KLAM.ATH RIVFR BASIN 2643

KLICKITAT COUNTY, Washington 2928

KOBUK RIVER 2438

KOBUK VALLEY NATIONAL PARK 2438

KOOSKXA, Idaho 2430

KOOTENAI RIVER 2444

KoRTEs DAM 2637

KORTES UNIT, P-SMBP, Wyoming
Conservation of fishery resources 2637
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KOYUK RIVER 2448

KOYLJKUKRIVER 2438

KRACSE, KEITH S. 2647,2654

KUCHEL ACT S356

KUGARAK RIVER 2439

KVW RANCH LAKES 3305

L

LA BARGE PROJECT, Wyoming
Increased appropriations authorized 2657

L.4 VERKXN SPRINGS SALINITY COXTROL STUDY 3220

LABOR
Collective bargaining S117

L~HoN~-Ax CUTTHROAT TROUT 2783

LAHONTAN R~GION~~ WAr~R Qu.4Lrry CONTROL BOARD OF CALIFORNIA 3281

LAHONTAN REGIONAL WATER QUALITY CONTROL BOARD 2484

LAKK BERRYESSA ~505, 2909, 3218, S5

LAKE CASITAS 2906

LAKE CASITAS RECREATION AREA 2907

LAKB CATHERINE 3309

LAKE CHAMPLAIN S409, S41O

LAKE CLARK NATIONAL PARK AND PRESERVE 2438, 2439

L.AKE COUNTY, California 2332, S202

LAKF CROCKPTT 3305

L.4KE CROOK 3305

LAKE GREESON 3309

L.4KE HAVASU 2398

LAKE MKAn 2421, S389

LAKE MEAD NATIONAL RECREATION AREA 2924, S51, S386 S389

See Index in Volume 111 for other entries and cross references.
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LAKE, MEREDITH SALINITY PROJECT, New Mexico-Texas
Feasibility study authorized 3216

LAKE NAMEKAGO 2430

LAKE OAHE 2345, 2938

LAKF O’THB PINES DAM 3308

LAKE POCASSE 2938

LAKE POWELL 2395,2399,2421,2768, 2900, S248, S253

LAKE SAKAKAWEA 2331

LAKE SUMNER 2753, 2887, S139

LAKE TAHOE 2482,2544,3276

LAKE TAHOE BASIN 2544

LAKE TAHOE MANAGEMENT UNtT 3283

LAKE TAHOE NATIONAL LAKESHORE 2544

LAKE TEXANA 3181

LAKE TEXOMA 3303

LAKE WINONA 3309

LAKESIDE DITCH COMPANY S270

LAKESmE IRRIGATION WATER DISTRICT S270

LAMANUZZIAND PANTALEO S79

LAND ACQUISITION POLICY ACT OF 1960
Section 301 repealed 2632

LAND AND WAIER CONSERVATION FUND
Statutory references to 2438,2450,2455

LAND AXD WATER CONSERVATION FUND ACT OF 1965
Amendments and annotations of S359-S379
Statutory references to 2312, 2381, 2427, 2429,2458, 2793, 2830, 2968,2996

LAND CLASSIFICATION
Required for reclamation projects

Generally S124, S212
Requirement waived 2389, 2465

LAND GRANT COLLEGES 3108

LANGLADE. COIJNTY, Wisconsin 2428, 2431

LANNON CANAL 3183, 3184, 3186,3193
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LAPLAIA RIVER 2418

LAS VEGAS WASH 2869

LAS VEGAS WASH U~I~, CRBSCP, .Nevada 2869

LASSEN VOLCANIC NATIONAL PARK S49

LAVERKIN SPRINGS 2869 .

LAWRENCE, DAXIEL F. 3195

LEADVILLE MINE DRAINAGE TUNNEL PROJECT, Colorado
Rehabilitation of tunnel authorized 2957

LEASES AND PERMITS
Archaeological resources 3171, S298
Historic preservation. See HISTORIC PRESERVATION.
Limitation on leases of land receiving irrigation water 3347
Power privileges

Generally S33, S58, S59, S61, S64, S126
Public buildings and other public works S555, S556
Water pollution control

Compliance by permittee with legal requirements 2717, S15
Wild and scenic rivers, affecting 2453

LEAVITr ACT
Amendments and annotations of S96-97
Statutory references to 2413,2831,3352

LF.CLAIR-RIVERTON IRRIGATION DISTRICT S97

LEE CREEK, Arkansas-Oklahoma 2774

LEE FERRY 2397,2404,2415,2421, 2423

LEMOORE, California 2659

LEWIS M. SMITH DAM 2446

LEWISTON ORCHARDS IRRIGATION DISTRICT S165

LEWISTON ORCHARDS PROJECT, Idaho
Miscellaneous references to S165. S190

LEWISTON, Idaho S162

LIBBY DAM AND RESItRVOIR 3272

LIBBY REREGULATINC DAM 3272

LIBPRTY CREEK) Alaska 2439

LIBERTY HILL 3305

See Index in Volume 111 for other entries and cross references.
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LIMITROPHF. SEC~lOX OF THE. COLORADO RIVER 2864, 2875,3201

LINCOLN COVNTY, Wyoming

LIN~ COUNTY, Oregon 2478

LITTLE BEAVER RIVER, Ohio

L1~TLF. BLUE RIVER 2647

LIr~LE COLORADO RIVER BASIN

3183,3184

2444

2343

LITTLE DELL DAM AND RESERVOIR

LITILEKLAMATH LAKE 529

LITTLE MIAMI RIVER, Ohio 2444

LITTLE MISSOURI RIVER 3309

LITTLE RIVER, Oklahoma 3305

LITTLEFI~L~ SPRINGS 2869

LITTLETON, Colorado 2772

LLOYD, EARL 2468,2472

2385

LOANS. See CONSOLIDATED FARM AND RURAL DEVELOPMENT ACT DISTRIBUTION SYSTEM LOANS
ACZ nRA1hTAGE AND MINOR CONSTRUCTION ACT; PUBLIC UTILITY REGuLATORY
POLICIESACr OF 1978 (titleiv); SMALL RECLAMATION PROJECTS ACT,

LOBATOS, Colorado 2750

LOBSTER CREEK BR1~GE 2430

LOCAL PUBLIC WORKS CAPITAL DEVELOPMENT AND INVESTMENT ACT OF 1976
Statutory references to 3038

LOCHSA RIVER 2430

LOGAN COUNTY, Oklahoma 2928

LOGGING CABIN CREEK 2440

LONE MOUNTAIN DITCH 3183,3184, 3186, 3193

LONG TOM BAR 2437

LONGS PEAK DIVISION, P-SMBP, Colorado
Front Range unit

Feasibility study authorized 2478

Los PADRES NATIONAL FOREST 2906

Los PINOS RIVER 2446

S748



INDEX TO VOLIJME IV AND SUPPLEMENT I

Los VAQUEROS DANI 3216, 3217

LOST RIVER, Idaho 2942

LOIJD RESERVOIR 2445

LOUISIANA, STATE OF
COrnPaCtS Of. See RED RIVER CONIPAC1.

LOVELAND, Ohio 2444

LOWELL, Idaho 2430

LOWER COLORADO RIVER BASIN DEVELOPMENT FUND
Established 2413
Statutory references to 2403,2410,2411, 2419, 2858, 2870, 3200

LOWER GUXNISON 2869

LOWER GUNNISON BASIN SALINITY CONTROL STUDY 3220

LOWER JANIES-FORT RANDALL WATER DIVERSION, P-SMBP, South Dakota
Feasibility study authorized 2765

LOWER KLAMATH LAKE D1VIS1ON, Klamath project 2480

LOWER KLAMATH NATIONAL WILDLIFE REFUGE S22

LOWER MARIAS LINIT, P-SMBP, Marias division 3217

LOWER MONUMENTAL-ASHE TRANSMISSION LINE 2498, 3008

LOWF.R MOOVALYA DI;VELOPMENT S87

LOWER NIOBRARA DIVISION, P-SMBP, Nebraska
O’Neill unit

Miscellaneous references to 2498, 2499,5228
Reauthorized 2756

LOWER SAINT CROIX RIVER 2431

LOWER TETON DIVISION, Teton Basin Project 3221

LOWER TETON VALLEY 2497

LOWER VIRGIN RIVER SALINITY CONIROL STUDY 3220

LOWER YAMpAPROJECT-, Colorado
Expeditious completion of planning report directed (including the the Juniper and

Great Northern units) 2417, S251

LOXAHATCHF.E RIVER 2447

LUCE, JOHN 2780

LUCKY PEAK DAM S164

See Index in Volume 111 for other entries and cross references.
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LUGERT-ALTUS RESERVOIR 3304

LUKFATA 3305

Lyk%A~ PROJKCl, Wyoming
Increased appropriations authorized 2657

M

MADISON COUNTY, Montana 2765

MALHEUR COUNTY, Idaho 3216

MALIN, Oregon 2531

MANHATTAN, Kansas 2648

M~NISTEF. RIVER 2446

MARIAS DIVISION, P-SMBP, Montana
Lower Marias Unit

Feasibility study of Tiber Dam powerplant authorized 3217

MARIGOPA COUNTY, Arizona 2839, S407

MARINE MAMMAL PROTECTION ACT OF 1972
Statutory references to 2827,3210

MARISCAL CANYON 2433

MARMON, WALTER 2476

MARSHALL DAM 3308

MARSHALL, R, C. 3315

MARYLAND, STxrE OF
Compacts of. See susQuEHA~NA RIV~R B~srN cokIPAc~.

MARYSVILLE CANAL COMPANY 3215

MARYSVILLE LAKE PROJEG~j California S426

MATA>IORAS, Pennsylvania 2444

MAUMEE RIVER 2444

MAXWELL N~~IONAL WILDLIFE REFU~~ 3274

MCCARRAN AMENDMENT S209

MCCL~NnON, ELMO W. 2647, 2654

MCCLURE AMENDMENT 3331

McELklo CREEK 2869

S750



INDEX TO VOLUME IV AND SUPPLEMENT I

MCELMO CRE.E.KSALINITY CONTROL STUDY 3220

MCGEE CR~.EK DAM .4NrrRESF,RVOIR 2958

MCGEE CREEK PROJECT, Oklahoma
Authorized 2958
Directions as to acquisition of surface and mineral interests 3323

MCGEE CREEK RESERVOIR 2771

MCGOVERN AMENn>iENT 3057

MCKAY DAM ~Nn RESERVOIR 2937

McK~Y. GUNN 2841

MCKINLEY COUNIY, New Mexico 2643

MCKI~NEY BAYOU 3306

MCMASTER, ANDREW 2468,2472

MCMILL.4N DAM 2753

MCNEIL, FERNE M. 2640

MCPHEF. DAM 2446, S250

MCPHERSON COUNTY, South Dakota 3207

MEADOW RIVER 2447

MEEKER DOME SALINITY COXTROL STLJDY 3220

MELOZITNA RIVER 2448

MFNIF~E COUNTY, Kentucky 2447

MENOMINEE COUNTY, Wisconsin 2431

MERA~EC PARK LAKE PROJECT, Missouri 3039

Mz.Rrr SYSTEMS PROTECTION BOARD S453

MERLIN DIVISION, Rogue River Basin project 2517

ME.s~ COUNTY, Colorado 2765

METROPOLITAN WATER DISTRIm OF SOUTHERN CALIFORNIA
Desalting Plant 2329

ME,XICALI VALL.EY 2874,2876

2553

See Index in t~olume III for other entries and cross references.
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ME.xIc~~ WA~E~ TRPATY
Nonreimbursability of costs to satisfy 2409, 2412, 2864, 2864, 2870
Satisfaction of treaty requirements from Colorado River a national obligation

2858
2397,

Statutory references to 2397,2419,2420,2433, 2713,2857,2858,2863, 2872

MEXICO
salinity problems, Colorado River. See COLORAnO RIVER BASINSALINITY C;ONTROL ACI;

GILA PROJECT; INTERNATIONAL BOUN1>ARYAND WATER COMk<lSSION.

M1cHAun DIVISION, Fort Hall Indian project 2831

M1n-STATE BOARD OF DTREC~ORS 2338

Mm-W~s~ ELECTRIC CONSU~FRS ASSOCIATION, INC. S67, S131, S157

MI~nLE PARK PROJECT, Colorado
Expeditious completion of planning report directed (including the Troublesome, Rabbit

Ear, and Azure units) 2417, S251

M1nrrL~ RIO GRAN~E CONSERVANCY DISTRICT 3083

MI~DLE RIO GRAN~E PROJECT, New Mexico
Construction of access road to Cochiti Reservoir by Chief of Engineers 3027
Miscellaneous references to 2342
Storage of San Juan-Chama project water in Abiquiu Reservoir 3325

MmVALF. IRRIGATION DISTRICT 2536

MIDWAY CREEK 3131

MIGRATORY BIRD COYSERVATtON ACT
Statutory references to 2793

MILES CITY/NEW UNDERWOOD TRANSMISSION LINE 2496, 3007,3053

MILITARY PERSONNEL AND CIVILIAN EMPLOYEES CLAIMS ACT OF 1964
Statutory references to 2342

MILK CREEK, Washington 2434, 2445

MILK RIVER PROJECT, Montana
Miscellaneous references to S24

MILLER ACT
Text S549

MILLS, WILLARU B. 2780

MILLWOOn DAM 3305

klILN~R, ALLEN D, 2348

MILNFR DAM PROJF.CT, Idaho 3224

MILNFR PuJ]Pt~G PLANT 2754
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MILYER-SALMON FAI.LS CANAI. 2754

MINERAL LEASING AHS
Amendments of 2994, S53
Statutory references to 2426,2456, 2603, 2604,2605, 2612, 2301>2767,2975

MINI~OKA COUNTY, Idaho 2643,2928

MINI~OKA DAM 2928

MINI~OKA PROJECT, Idaho-Wyoming
American Falls Dam

Replacement costs attributable to irrigation spaceholders
nonreimbursable 3128

Replacement of 2828
Teton Dam disaster claims, unobligated funds for payment of, available to pay

costs for 3168
Minidoka powerplant rehabilitation and enlargement

Feasibility study authorized 2928
North Side Pumping division

Severance payments to Interior employees made nonreimbursable 2352
North Side Pumping division extension

Feasibility study authorized 2643
Right of United States under Federal Power Act to take over Milner Dam revoked 3224

MINING AND MINERALS POLICY ACT OF 1970
Statutory references to 2964

MINING LAW OF 1872
Statutory references to 2969,2975

MINING LAWS
Statutory references to 2426,2606

MINOT, North Dakota 2343,2539

MINOT EXTENSION 2343

MINUTE No. 242. See INTERNATIONAL BOUNDARY AND WATER COMMISSION,UNITED STATES AND
MEXICO,

MIO RESERVOIR 2445

MISCELLANEOUS WxrER SUPPLY ACT OF 1920
Annotations of S55

MISHAK NATIONAL WILDLIFE REFUGE 2748,2750

MISSISSIPPI RIVER
Wild and scenic river system 2431, 2444,2446

MISSOURI BREAKS 2432

See Index in Volume III for other entries and cross references.
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MISSOURI RIt,ER
Statutory references to 2345,2646
Streambank erosion control demonstration projects 2836
Water service from Army reservoirs on S156, S158
Wild and scenic river system 2432,2435,2444

MISSOURI RIVER BASIN 2345,2639

MISSOURI RIVER BASIN PROJECT
See aiSO PICK-SLOAN MISSOURIBASINPROGRAM.

Appropriations authorized 2336,2351,2512
Miscellaneous references to S132, S135
Name changed to Pick-Sloan Missouri Basin Program 2601
Specific authorization or reauthorization of new units required S351

MOGOLLON MESA PROJECT, Arizona
Winslow-Holbrook division

Feasibility study authorized 2343

MOHAVE COUNTY, Arizona 2928,3220

MOJAVE POWERPLANT 2632

MOLOKAI IRRIGATION SYSTEM 2507, S55, S270, S276

MONTANA MAJOR FACILITY SITING ACT 3007

MONTANA, ST.~TE OF
Membership in Pacific Northwest Electric Power and Conservation Planning

Council 3229
Preference to power from Hungry Horse and Libby Dams 3272

MONTEZUMA COUNTY, Colorado 3220

MONTEZUMA HILLS UNIT, CVP 2643

MONTICELLO DAM S33, S58, S126

MONTROSE, Colorado 2765

MONTROSE COUNTY, Colorado 2765,3220

MONTROSE COUNTY, Oklahoma 2868

MOORE COUNTY, Texas 3216

MOOREHEAD UNIT, P-SMBP, Powder division 2771

MOOVALYA MARSH S87

MORA COUNTY, New Mexico 2928

MORA RIVER BASIN 2928

MOR~INF CREEK 2438
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MORELOS DAM 2864,2875, 2876, 3201

MORGAN COuN~Y, Tennessee 2432

MORRILL ACT
Statutory references to 3108

MOSES LAKE DRAINAGE INVESTIGATION 3216

MOSQ[;ITO FORK, Alaska 2440

Moss, R. A. 2476

MOUNT DANA 2446

MOUNT- ELB~Rl Pu~PE~ STORAGE POWERPLANT 2914

MOUNT LYELL 2446

MOUNT VERNON, Washington 2445

MOUNTAIN FORK RIVER 3305

MOUNTA1~ PARK PROJECT, Oklahoma
Authorized 2388
Facilities to deliver water to city of Frederick authorized 2906
Feasibility study authorized 2343
Name of Mountain Park Reservoir changed to Tom Steed Reservoir 2926

MOUNTAIN PARK RESERVOIR 2926

MOVING EXPENSE ACT OF 1958
Repeal and annotations of 2627, S283

MOVING EXPENSES
Relocation assistance

Generally 2619

MOYIE RIVER 2444

MUD CREEK, Texas 3305

MUD LAKE 3182

MUDDY RIDGE 2928

MULCHA~NA RIVER 2438

MUSKOGEE, Oklahoma 2773

MYAKKA RIVER 2447

MYAKKA RiVER STATE PARK 2447

See Index in Volume III for other entries and cross references.
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MYERS, J, LV. 3195

MYSTFRY CREEK 2438

N

NAMF.KAGO RIVER 2430

NAPA Co[I~rY, California 2332,2505,2909, S202

NAFOLL;O~ CREEK 2439

NARROWS DA~l, Arkansas S152

NARROtVS DAM AND RESERVOIR, Colorado

N.ARROWS UNIT, P-SMBP, Colorado
Construction funds denied 3124
Reauthorized 2532

NAIION.AL CLIMATE PROGRAM ACT
Text 3088

N.A~IONAL CREDIT UNION A~hfINISTRATION

2532

2356

hTAT]oN~L ENERGY CONSERVATION poLIGY ACT

Miscellaneous references to 3167
Statutory references to 3149

NATIONAL ENVIRONMENTAL POLICY ACT OF 1969
Compact references to 3294
Site specific environmental impact statements deemed sufficient 3105
Statutory references to 2318, 2663, 2733, 2744, 2800, 2806, 2853, 2865, 2872, 3034,

3163, 3251, S235
Text 2492

NATiOX.AL FLOOL) INSURANCE ACT OF 1968
Extracts from 2353

NATIONAL FORESTS
Administration of. See FEDERALLAND POLICY AND MANAGEMENTACT OF 1976.

NAIIONAL HIS~ORIC LANDMARKS 2305

NAT]ONAL HISTORIC PRESERVATION ACT
Statutory references to 3173
Text 2304

N.A~IONAL PARK SERVICE
lVater rights Sl, S2

NATIONAL P.kRK SYSTEM
FLPMA references to 2975, 2978,2981

NATIONAL PARKS AND RECREATION ACT OF 1978
Statutory references to 2434

NATIONAL REGISTER OF HISTORIC PLACES 2305
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N~TIoN~[. SYST~~ OF TRAILS 2970, 2975,2978

NATIONAL TRUST FOR HISTORIC PRESERVATION IN THE UNI~E~ STATES 2304-2321

N.ATIONAL WATER COMMISSIOY 2391,2396

NATIONAL WATER COMMISSION ACT
Text 2391

NATIONAL WETLANI)S INVENTORY
Statutory references to 2683

NAIIONAL WXLD A~~ SCENIC RIVERS SYSTEM 2970,2975,2978,2981

NATIONAL WILDERNESS PRESERVATION SYSTEM 2970

hlAT1oNAL WILnLIFE REFLJGESYSTEM 2975, 2978,2981

N~TRO~A COUNIY, Wyoming 3216

NATURAL GAS ACT
Statutory references to 3061, 3062, 3063,3064, 3140

NATURAL GAS POLICY ACT OF 1978
Miscellaneous references to 3167

Statutory references to 3069

N.AVAJO DAM 2496,2499,2501, S167, S248, S250, S257

N.AVAJO GENERATING STATION 2858,2867,3200,3202

NAVAJO IN~IAN IRRIGATION PROJECT, New Mexico
Authorization amended 2542, S321-S323
Miscellaneous references to 2496, S248, S250, S320
Status of permits on lands declared to be held in trust for the Navajo

Tribe S321
Statutory references to 2346,2872

NAVAJO INnIAN RESERVATION 2903

NAVAJO INnlAN TR]EAL COtJNCXL 2766

NAVAJO INnlAN TRIBE 2542, 2632,2766, 2903, 2916, S179

NAVAJO POW,ERPLANT 2405,2420,2632, S128, S129, S179

NAVAJO RESERVOIR 2346, S321

NAVAJO TRIBAL COUNCIL 2900,2903

NAVAJO UNIT, CRSP 2657

NAVAL AIR STATION, Lemoore, California 2659

NAVAL PETROLE.Ch~ RESK.RVKSpRonuclloN ACT OF 1976
Statutory references to 2449

See Index in Volume III for other entries and cross references.
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NAv~RRo, ELOY C. 2342

NAVIDAD RIVER 2463.3181

NAVIGABLE WA r~~s
Discharges into, permission required 2720,2726, S13
Structures on, permission required S12

N~V-tGATION
Navigation benefits defined S396

NAVY, DEFARTMZ:N1-OF THE
Lease of lands of Naval Air Station, Lemoore, California 2659

NKBRASKA MID-STATF DIVISION, MRB
Authorized 2337

NEBRASKA NTA~IIRALRESOURCES COV~ISSION 3362

NEBRASKA, STATE OF
Compacts of. See KANs~s-N~BR~sKA BIG BLUE R1vER COMPACT; u~P~R NIOBR~RA RIVER

GOMPACT.

NEEDLBS, California 2339, S129, S130, S336

NEGLY, Ohio 2444

NFMO BRIDGE 2432

NEPONSET RESERVOIR 3185, 3193

NET BILLING 2480, 2481, 2547

NEVADA DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES 2484

NEVADA DEP~R~hlENT OF FISH .4ND GANIE S389

NEVAnA DEPARTMENT OF HEALTH. WELFARE AND REHABILITATION 2484

NEVADA, STATE OF
COmpaCtS Of. See TAHOE REGIONAL PLANN1~G COMPACT.

NEW BONH.AM RESERVOIR 3305

NE~VMELONES DAM AND RESERVOIR 2497, 2499, 2502, 2507, 3214, S338

NE.\t,RIVER 2428, 2447,2453

NEtv SIPHON DROP 3217

NEW, YORK, STATE OF
Compacts of. See susQuEHANNA RIVER B.4s1NCOMPACT.

NE\iFLANDSPROJECT, Nevada
Funds denied for operation of 2886
Miscellaneous references to S176

NICHOLAS COUNTY, West Virginia 2448
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NIOBRAK.A DIVISION, P-SMBP. See LOWER NIORRARA DIVISION, P.SMBP.

NIOBRARARIVER. Seel.OYVER NIOBRARA l)l\rISION,P-SMBP;UPPER NIOBRARA RII~ERCOMPACT,

NIOBRARA RIVER BASIN 2468

NISKANF.N, WILL.IAM 3331

No N.4~F. CREE.K 3131. S331

NOATAK NATIONAL PRESERVE 2438

NOATAK RIVER 2438

NOISE CONTROL S632, S663

NOISE CONTROL ACT OF 1972
Extracts from S632

NOL,[CHUCKEY RIVLR 2446

NONVIA~UK RIVER 2438

NO~VIANL~K TRIBUTARY 2439

NoR~~~ DAM AND RESERt,OIR 2756

iNORMAN PROJECT, Oklahoma
Del City aqueduct repairs 2949

NORTH CASCADES NATIONAL PARK 2434

NORTH FORK RED RIVER 3303

NORTH Locp DIVISION, P-SMBP, Nebraska
Reauthorized 2758

NORTH LouP RIVER 2759

NORTH PLATTE PROJECT, Nebraska-Wyoming
Miscellaneous references to S211
Guernsey Dam powerplant enlargement

Feasibility study authorized 3217

NORTH PLATTE RIVER 2637

NORTH PLATTE RIVER BASIN, Wyoming 2417, S251

NORTH PLATTE RIVER HYDROELECTRIC POWER STUDY, p.SMBp 3216

NORTH POUnRE IRRIGATION COMPANY S275

hloRTH SIDE CANAL. COMPANY 2755

NORTH SInE PUMPING DIVISION, Minidoka project 2352

See Index in l~olume III for other entries and cross references.
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NORTH SI~~ PUMPING DIVISION EXIENSION 2643

NOKIH~RX COLORADO tVAI~R CO~SERVAXCY DISTRICT 2505, S11O

NORIHERN PACIFIC R~lLW~Y COMPANY S22

NORTHKR~ SI-A~ES POWER CoMP.4~Y 2430

NOWI~N~ NATIOXAL lVIL~LtFE REFUGE 2439

NOWETN~ RIVER 2439

Nu~cEs RIVER PROJECT, Texas
Authorized 2912

0
OAHE CONSERVANCY SUBDISTRICT 2378, 3328

OAHE. PUMPING PLANT 2376

OAH~ DAM AND RES~.RVOtR 2345, 2376, 2938

OAHE UNIT, P-SMBP, South Dakota
Initial stage

Authorized 2376
Cancellation of contracts authorized 3328
Feasibility study of alternative uses of facilities authorized 3327
Miscellaneous references to 2498,2622

M&I water facilities
Feasibility study authorized 2765

O.AKLAN~, Maryland 2445

0~~.rz RIVER 2432,2444

O’BRIEN CREEK 2439

OFFICE OF ENVIRONMENTAL QUALITY
Established 2513

OFFICE OF FEDERAL PROCUREMENT POLICY S604

OFFICE OF INFOR~ATION A~~ REGULATORY AFFAIRS

OGALLALA ACQUIFER 3027

OGEECH~.F.RIVER 2447

OHIO CR~:EK PROJ~G~, Colorado
Included as unit of Upper Gunnison project

OFUO R]VLR 2836

OKANOGAN IRRIGATION DISTRICT S180

OKAXOGAN RIVER 2952

S673

2417, S251
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OKANOGAN-SIMIL,K~M~EN DIVISION, Chief Joseph Dam Project 2952

OKFF~.NOKF.ESWAMP 2445

OKLAHOMA COL:NTY, Oklahoma 2928

OKLAHOMA, STATE OF
Compacts of. See ARKANsAs RIVER coMe.4cTs; RED RIVER cOMPAm.

OKLAHOMA WATER RESOCRCES BOARD 2776

OLD ALFXAN~ER BRIDGE LANDING 2447

“OLD LANDS” UNIT, Kennewick division S191

OLD RIVER 3302

OLDHAM COUNTY, Texas 3216

OMAHA INDIAN RESERVATION 3328

OMNIBL!S ADJUSTMENT ACT OF 1926
Annotations of S72-85
Statutory references to 3318,3340,3345

O’NEILL UNIT, P-SMBP, Lower Niohrara division 2498,2499,2756, S228

OPF.RATION AND MAINTENANCE
Transfer to water users

Water supply works. See WATER SUPPLY.

OPERATION AND MAINTENANCE CHARGES
Authorized

Generally 3335,3338, S45
Credits against, from other revenues

Power revenues S163
Extension, deferment and other interim relief

Relief and moratorium acts 3033

OPINIONS. See ATTORNEY GENERAL DECISION; COMMISSIONER OF INTERNAL REVENUE OPINION;
COMPTROLLER GENERAL DECISIONS;COURT DEC1S1ONS;FEDERALENERGY REGULATORY
COMMISSION DECISION; FEDF.RAL POWER COMMISS1ON DEC1S1ONS; OP1N1ONS AND
DECIS1ONS OF THE DEPARTMENT OF ENERGY; OP1N1ONS AND DECISIONS OF THE
DEPARTMENT OF THE lNTF.RIOR.

OPINIONS AND DF.CISIONSOF ~HF. DEPARIYIF.NT OF ENERGY

Date Subiect Author Source Page

Oct.14,1978 Power rates . . . . . . . Coleman . . . . . . . . . . . . . Memorandum . . . 28g2, 3055, 3056,
3058, 3059, 3062,
3068, S115, S127,
S150, S153, S198,

S213, S343
Nov. 17, 1978 Preference cus- Coleman . . . . . . . . . . . . . Memorandum . . . S130

tomers.

See Index in Volume III for other entries and cross references.
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OPINIONS AND DECISIONS OF TFIE:DF.PARIMEN-I OF ENER~Y—Continued

Mar. 22, 1979 Preference cus- McPhail . . . . . . . . . . . .. Letter . . . . . . . . . .
tomers,

Dec. 19, 1980 CRSP power rates. Hine . . . . . . . . . . . . . . . . Memorandum . . .
Oct. 13, 1981 Preference cus- McPhail . . . . . . . . . . . . . 46 Fed. Reg.

tomers. 51227.
Nov. 26,1982 Power rates . . . . . .. Pelz . . . . . . . . . . . . . . . .. Memorandum ...

OPINIONS AND DECISIONS OF THE DEPARTMENT OF THE INTERIOR

Date Sub~ect Author File Are. Source

Feb,1933. .. Excess landWilbur. Wilbur . . . . . . . . . . . . .. Letter . . . . . . . . . .
Aug. 1949. .. Excess landCoffe Y. CoffeY . . . . . . . . . . . . .. Message . . . . . . . .
June 1951 .,. Excess lands . . . . .. Graham . . . . . . . . . . . .. Memorandum . . .
Apr. 1957 . . . Withdrawals. . . . . . Fisher. ., . . M-36433,
July 1957 ... Excess lands . . . . . . Bennett . . . M-36457.
Nov. 1957 . . . Excess lands . . . . . . Bennett . . . M-36475,
Dec. 1961 , . . Excess lands . . . . . . Barry . . . . . M-36634.

Dec. 1964 . . . Excess lands . . . . . . Barry . . . . . M-36675.

Memorandum . . .
641. D,273 . . . . . .
651. D. 525......
681. D. 372......

711. D. 496......

Mar. 1965 . . . Water storase . . . . . Hogan . . . . . . . . . . . . . . Memorandum. . .
Feb. 1967 ,.. Project mo~ifi-

cation.
Feb. 1967 . . . Recreation

revenues.
Mar. 1967 . . . San Luis drain. . .
Apr. 1967 . . . Power R&D au-

thority.
Apr. 1967 . . . Excess lands . . . . . .
June 1967 . . . Transmission

lines.
July 1967 . . . Indian lands . . . . . .
July 1967 . . . Indian lands . . . . . .
July 1967 . . . Preference cus-

tomers,
Sep. 1967 . . . Cost allocation . . .
Oct. 1967 . . . Navajo water use .,
Dec. 1967 . . . Excess lands . . . . . .
Jan. 1968 . . . Centralia power. . .

Jan. 1968 . . . Excess lands . . . . . .
Feb. 1968 . . . R&B restrictions

Weinberg . . . . . . . . . . . . lMemorandum . . .

Hogan . . . . . . . . . . . . .. Memorandum. . .

Hogan . . . . . . . . . . . . .. Memorandum . . .
Hogan . . . . . . . . . . . . . . Memorandum. . .

Hogan . . . . . . . . . . . . . . Memorandum . . .
Weinberg . . . . . . . . . . . . Memorandum . . .

Weinberg . M-36708. Memorandum . . .
Allan . . . . . M-3671 1. Memorandum. . .
Barry ...,. M-36771. Memorandum. . .

Killin . . . . . . . . . . . . . .. Memorandum. . .

S129

S255
S129

S116, S151, S414

Page

S19, S73, S89
S84
S84

S19, S37, S95
S73, S155
S73, S155

S43, S44> S73,
S76, S155

S19, S20, S73.
S76, s7i, S89

S284
S414, S415

S41, S52, S70,
S361, S394, S395

S67, S297
S18, S71,

S125, S131
S275

S158, S351,
S416

S97
S97

S130

S284
Holum . . . . . . . . . . . . .. Letter . . . . . . . . .. S321. S323. S326
Weinberg . . . . . . . . . . . . Memorandum . . . S44, S78, S265
Pelz . . . . . . . . . . . . . . . .. Memorandum . .. S112. S119, S131,

Weinberg . . . . . . . . . . . . Memorandum ., .
Miron . . . . . . . . . . . . . .. Memorandum . . .

S151
S81

S191
Mar. 1968 . .. Recreation MeYer.. MeYer . . . . . . . . . . . . . .. Memorandum.. S3733 S393
Mar. 1968 . . . Alaska power Weinberg M-36727, Memorandum. . . S151, S197, S239

studies. S343
Mar. 1968 . . . Sma]l projects . . . . Barry . . . . . M-36698, Memorandum. ., S270
Apr. 1968 . . . Indian lands. . . . . . Soiler . . . . . M-36728 Memorandum. . . S24
Apr. 1968 . . . Contributed funds Miron . . . . . . . . . . . . . . . Memorandum . . . S67, s134, s135,

S296
Apr. 1968 . . . Excess lands . . . . . . Weinberg M-36729 to 75 I.D. 115, 119, S22, S81, S82

M-36731. 122.
May1968... R& BfundMiron... Miron . . . . . . . . . . . . . .. Memorandum . . . S191
May1968. .. Small projectMiron Miron . . . . . . . . . . . . . .. Memorandum . . . S270
June 1968 . . . Small projects . . .. Alla . . . . . . . . . . . . . . . .. Letter . . . . . . . . . . S270
June 1968 . . . Excess lands . . . . . . Weinberg . . . . . . . . . . . . Memorandum , . . S81
June 1968 . . . Excess lands . . . . . . Weinberg. . . . . . . . . . . . MernOrand~rn. . . S82
July 1968 . . . Labor standards. . . Davis . . . . . . . . . . . . . . . . Mernorandurn . . . Slgl, S236, S260

S276
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OPINIONS AND DECISIONS OF THE Department OF THE IN~ER1oR—Continued

Date Subject Author File Are, Source Page

Sep. 1968 . . . Excess lands . . . . . . Miron . . . . . M-36751. Letter . . . . . . . . . . S306
Oct. 1968 . . . Excess lands . . . . . . Weinberg . M-36755. 75 I.D. 335 . . . . . . S82
Ott. 1968 . .. Excess landMiron. .Miron . . . . . . . . . . . . . .. Memorandum . . . S81
Nov. 1968. .. Excess landMiron.. Miron . . . . . . . . . . . . . .. Memorandum . . . S81
Dec. 1968 . . . BPA authority . . . . Weinberg. M-36769. 75 I.D. 403 . . . . .. S111. S1 13, S1 14,

S116> S126, S131,

Jan. 1969 . . . Project modifi- Miron . . . . . . . . . . . . . .. Memorandum. . .
cation.

Jan. 1969 . . . Small projects . . .. Miron . . . . . . . . . . . . . .. Memorandum . . .
Jan. 1969 . .. Excess landMir on.. Miron . . . . . . . . . . . . . . . Memorandum . . .
Feb. 1969 . . . Oahe Unit hunting Weinberg . . . . . . . . . . . . Memorandum . . .
Feb. 1969 . . . Excess lands . . . . . . Coulter . . . M-36774. 76 I.D. 33 . . . . . . .
Mar. 1969 . .. Excess lands . . . .. Miron . . . . . . . . . . . . . .. Memorandum . . .
Apr. 1969 . . . Excess lands . . . . . . Morthland . . . . . . . . . . . Memorandum. . .
Apr. 1969 . . . CAP thermal ca- Melich . . . . . . . . . . . . .. Memorandum . . .

pacity.
May 1969 . . . Easement revenues Morthland . . . . . . . . . . . Memorandum. . .
May 1969 . . . Easement revenues Melich . . . . . . . . . . . . .. Letter . . . . . . . . . .

S150, S151
S405

S138, S275
S80

2376
S83, S85
S80, S82

S83
2405, 2411

S70, S136, S188
S70, S188

Sep. 1969 . . . Recreation, F&W Davis. . . . . . . . . . . . . . . . Memorandum . . . S109, S391, S392
Sep. 1969 . . . Excess lands . . . . . . Morthland . . . . . . . . . . . Memorandum . . . S78, S83, S264
Dec. 1969 . . . Navajo project Melich . . . M-36799. 76 I.D. 357 . . . . . . 2405,2420, S179

water.
Dec. 1969 . . . Public access . . . . . Northland . . . . . . . . . . . Memorandum.. . S276
Jan. 1970,.. Small projects . . . . Morthland . . . . . . . . . . . Memorandum . . . S271
Mar. 1970 . . . Relocations . . . . . . Morthland . . . . . . . . . . . Memorandum. , . S137> S283
Mar, 1970 . . . Excess lands . . . . . . Morthland . . . . . . . . . . . Memorandum. S22
Mar. 1970 . . . Excess lands . . . . . . Morthland . . . . . . . . . . . Memorandum.. . S81
Apr. 1970 . .. Excess landDavis.. Davis.. . . . . . . . . . . . . .. Memorandum . . . S80, S275
Apr. 1970 . . . Irrigation diver- Smith . . . . . . . . . . . . . .. Letter . . . . . . . . . . S21, S74, S133,

sions from COE S156
reservoirs.

May 1970 . . . Small projects . . . . Morthland . . . . . . . . . . . Memorandum. . . S270
July 1970 . . . Excess lands . . . . . . Morthland . . . . . . . . . . . Memorandum . . . S20
Sep. 1970 . . . BPA net billing . . . Melich . . . . M-36812. 77 I.D. 141 . . . . . . 2481, S111, SI13,

S114, S116, S125,
S131, S150, S151

Oct. 1970 . . . State excess lands Davis. . . . . . . . . . . . . . . . Memorandum. . . 2529
Dec. 1970 . . . Excess lands . . . . . . Melich . . . . M-36818. 77 1.D.265 . . . . . . S44
Jan, 1971 . . . Small projects . . .. Davis . . . . . . . . . . . . . . .. Memorandum . . . S271, S275
Feb. 1971 . . . Small projects . . . . Melich . . . . . . . . . . . . .. Memorandum . . . S270
Apr. 1971 . . . Johnson with- Ritvcr . . . . . IBLA 78 I. D. 107...... S19, S37, S95,

drawals. 70-14. S137
May1971. .. Excess landMor thlandrthland . . . . . . . . . .. Letter . . . . . . . . . . S80, S275
May 1971 . . . Eklutna project . . . Morthland . . . . . . . . . . . Memorandum . . . S67, S197
June 1971 . . . Gingery Smith Act Ritvo . . . . . IBLA 70-6. 78 I.D. 218 . . . . . . S50
June 1971 . . . Relocation assis- Morthland . . . . . . . . . . . Memorandum. . . 2618, 2633, S237

tance.
June 1971 . . . Augmenting Me]ich . . . . M-36830. Memorandum. . .

Colurado.
2397, S349

July 1971 . . . Recreation, F&W Morthland . . . . . . . . . . . Memorandum . . . S389, S392, S393
July 1971 . . . Relocation assis- Morthland . . . . . . . . . . . Memorandum. . . 2619, 2632, S9,

tance. S354

See Index in Volume 111 for other eniries and cross references.
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~PINIONS AND DECISIONS OF THE DEPARTNIENT OF THE INTFR1oR—Continued

Date

May 1972 . . .
May 1972 . . .
June 1972 . . .
Aug. 1972 . . .

Sep. 1972 . . .
Nov. 1972 . . .

Nov. 1972 . . .

June 1973 . . .

July 1973 . . .
Nov. 1973 . . .
Feb. 1974 . . .
Mar. 1974 . . .
Apr. 1974 . . .
Apr. 1974 . . .
May 1974 . . .
May 1974 . . .
June 1974 . . .
July 1974 . . .

Subject Author File No. source

COEpermits . . . .. Meade . . . . . . . . . . . . . .. Memorandum . . .
Texas projects . . . . Robison . . . . . . . . . . . . . Memorandum . . .
Water storage . . . . . Robison . . . . . . . . . . . . . Memorandum ., .
Strawberry Valley. Melich . . . . M-36863. 79 I.D. 513 . . . . . .

Tule Lake . . . . . . .. C.ulter . . . . . . . . . . . . .. Memorandum . . .
Rio Grande rev- Robison . . . . . . . . . . . .. Memorandum . . .

enues.
CAP water pri- Melich . . . . . . . . . . . . .. Memorandum . . .

orities.
P-SMBP cost Pelz . . . . . . . . . . . . . . . .. Memorandum. . .

allocation.
Excess lands . . . . .. Frizzel] . . . . . . . . . . . . .. Letter . . . . . . . . . .
Excess lands . . . . .. Frizzel] . . . . . . . . . . . . .. Memorandum . . .
Power rates ... . . .. Pelf . . . . . . . M-36874. 811. D. 72.......
Excess lands . . . . . . Long . . . . . . . . . . . . . . .. Memorandum. . .
Navajo irrigation Robison , . . . . . . . . . . . . Memorandum . . .
Dredging . . . . . . . .. Rob.son . . . . . . . . . . . .. Memorandum . . .
Navajo irrigation Sullivan . . . . . . . . . . . . . Memorandum . . .
Navajo irrigation Frizzell , . . . . . . . . . . . . . Memorandum . . .
[ndian lands. . . . . . Frizzell . . . . M-36887. 84 I.D. 72 . . . . . . .
Died7ich fraud . . . . Deane . . . . OHA 72. 81 I.D. 412 . . . . . .

Page

S15, S89
S67

S253
S36, S69, S120,

S163
S356

S40, S69, S120,
S187

2407,2408

S157, S403

S80, S82
S80

S128, S152
S81, S84

S321, S323
S87

S327
S327
S141

S84
BR-1.

July 1974 . . . CAP power rev- Pelz . . . . . . . . . . . . . . . .. Memorandum. . . 2413
enues.

Sep,1974. .. Water rateLondon. .London . . . . . . . . . . . .. Memorandum . . . S133
Nov. 1974 . . . Supplemental Pelf . . . . . . . . . . . . . . . . . Memorandum. . . S130, S131, S151

Nov. 1974 ...

Dec. 1974 . .

Jan. 1975 ...
Jan. 1975 . . .
Feb. 1975 . . .

Apr. 1975 . . .

May 1975 . . .
June 1975 . . .
June 1975 . . .
Aug. 1975 . . .
Sep. 1975 . . .

Nov. 1975 . . .
Feb. 1976

May 1976 . . .
July 1976 . . .
Aug. 1976 . . .
Sep. 1976 . . .
Sep. 1976 ...
Nov. 1976 . . .
Dec. 1976 . .

power.
P-SMBP M&I Frizzell . . . . . . . . . . . . .. Memorandum . . . S133, S159

water.
New Melones London . . . . . . . . . . . .. Memorandum . . . S341

water.
Power rates. . . . . . . Lindgren . . . . . . . . . . .. Letter.. . . . . . . . . S128
Excess lands . . . . . . Stamm, Garner . . . . . . . Memorandum . . . S79, S80
Supplemental Garner . . . . . . . . . . . . . . Memorandum . . . S67, S131, s157

power.
Arvin-Edisml Pelz . . . . . . . . . . . . . . . . . Memorandum . . . S33, S127, S128,

power rates.
COEpermits . . . .. Garner . . . . . . . . . . . . .. Letter . . . . . . . . . .
R&Bcosts . . . . . . .. Garner . . . . . . . . . . . . .. Memorandum . . .
Excess lands . . . . . . Stamm, Garner . . . . . . . Memorandum. . .
Excess lands . . . . .. Stamp . . . . . . . . . . . . .. Memorandum . . .
Water quality, Garner . . . . . . . . . . . . .. Memorandum . . .

CVP,

Yuma M&I water Garner . . . . . . . . . . . . . . Memorandum. . .
Uintah discount Austin . . . . . . . . . . . . . .. Letter.. . . . . . . . .

rate.
Power sales . . . . . .. Pelf . . . . . . . . . . . . . . . .. Memorandum . . .
Excess lands . . . . .. Tidwell . . . . . . . . . . . . .. Memorandum . . .
Power licensing. . . McDowell . . . . . . . . . . . Memorandum. . .
Excess lands . . . . .. Tidwell . . . . . . . . . . . . .. Memorandum . . .
Excess lands . . . . .. Tidwell . . . . . . . . . . . . .. Memorandum . . .
BPA authority . . . . Halvorson. M-36885. 83 I.D. 589 . . . . . .
Excess lands . . . . .. London . . . . . . . . . . . .. Letter . . . . . . . . . .

S236, S237
S13, S32

S124, S190
S79

S79, S83
2715, Sllg

S55
2417, 2841

S127, S130
S79

S33, S58, S126
S79
S82

S112
S84
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Date Subject Author File iVO. Source Page

Dec. 1976 . .. Excess landAustin. Austin. . . . . . . . . . . . . .. Letter . . . . . . . . . . S83
Dec. 1976 . . . island Park claim. Richards. 1 Teton 1. 83 I.D. 680 ..., . . 2942, 2943, 2945
Jan. 1977 . .. Indian landAustin. Austin. . . . . . . . . . ..-.. 841. D. 1........
Jan. 1977... Excess lands . . . . .. London . . . . . . . . . . . .. Memorandum . . .
Jan. 1977 . .. Excess land.. StammStamm . . . . . . . . . . . . . . Memorandum . . .
Feb. 1977 . . . Wellton-Mohawk Ferguson . . . . . . . . . . . . Memorandum . . .

costs,
Feb. 1977 . . . IVater storage Ferguson . . . . . . . . . . .. Memorandum . . .

costs.
May 1977 . . . Ellingsen exchange McDowell . . . . . . . . . . . Memorandum. . .
June 1977 . . . Private projects . . .
Sep. 1977 . . . Small projects . . . .
Sep. 1977 .,. Excess lands . . . . . .
Sep. 1977 . . . Excess lands, R&B

loans.
Dec. 1977 . . . Excess lands . . . . . .
May 1978, . . San Felipe modifi-

May 1978 . . .

June 1978 . . .

June 1978 . . .
July 1978 . . .
July 1978 . . .

July 1978 . . .
July 1978 . . .

Sep. 1978 . . .

May 1979 . . .

May 1979 . . .
June 1979 . . .

June 1979 . . .

June 1979 . . .
Aug. 1979 . . .
Aug. 1979 . . .
Sep. 1979 . . .
Oct. 1979 . . .
Oct. 1979 . . .

Oct. 1979 . . .
Nov. 1979 . . .
Dec. 1979 . . .
Dec. 1979 . . .

Dec. 1979 . . .

cation.
New Melones

water.
Westlands lVater

District
Fry-Ark operations
Excess lands . . . . . .
Westlands Water

District.
Fry-Ark operations
San Felipe modifi-

cation.
Excess lands, R&B

payout.
Land reclassifi-

cation.
Excess lands . . . . . .
SODA, Island Park

Dam.
Nonreserved water

rights.
Rights-of-way . . . .
Excess lands . . . . . .
Excess lands . . . . . .

McDowell . . . . . . . . . .. Memorandum . . .
Leshy . . . . . . . . . . . . . . . Memorandum . . .
Krulitz . . . . . . . . . . . . .. Memorandum . . .
Leshy . . . . . . . . . . . . . .. Memorandum. . .

Lowman . . . . . . . . . . . .. Memorandum . . .
Krt]litz . . . . M-36903. 85 I.D. 337 . . . . . .

Krulitz . . . . . . . . . . . . .. Memorandum . . .

Krulitz . . . . M-36901. 85 I.D. 297 . . . . . .

Krulitz . . . . M-36902. 85 I.D. 326 .,....
Krulitz . . . . M-36904. 85 I.D. 254 . . . . . .
Krulitz , . . . M-36901. 85 I.D. 297 . . . . . .

Krulitz . . . . M-36902. 85 I.D. 326 . . . . . .
Krulitz . . . . M-36903. 85 I.D. 337 . . . . . .

Leshy . . . . . . . . . . . . . .. Memorandum . . .

Leshy . . . . . . . . . . . . . .. Memorandum . . .

Krl~litz . . . . M-36913 861. D. 306......
Mauro . . . . . . . . . . . . . .. Memorandum . . .

Krulitz . . . . M-36914. 86 I.D. 553 . . . . . .

Leshy . . . . . . . . . . . . . .. Memorandum . . .
Krulitz . . . . . . . . . . . . .. Memorandum . . .
Andrus . . . . . . . . . . . . .. Letter... . . . . . . .

Transmission lines Krulitz . . . . . . . . . . . . . . Memorandum. . .
Land classification Leshy . . . . . . . . . . . . . .. Memorandum . . .
CAP interest Leshy . . . . . . . . . . . . . . . Memorandum . . .

charges.
Small projects . . . . Leshy . . . . . . . . . . . . . .. Memorandum. . .
Oahe termination. Leshy . . . . . . . . . . . . . . . Memorandum . . .
Small projects . . .. Macro . . . . . . . . . . . . . .. Memorandum . . .
Residency require- Krulitz . . . . M-36919. Memorandum . . .

ment; excess
lands.

Emergency fund . Leshy . . . . . . . . . . . . . . . Memorandum . . .

S28
S82

S79, S83
2861, S191

S284

S144, S167
S190

S137, S277
S20, S22, S250

S192, S211

S22
See July 1978

S341

See July 1978

See July 1978
S21, S274

S296

S330> S331
2334

S192, S211

S124

S78, S84
3128

S2, S4

3009, S71
S78, S265

S44, S77
2400, 3059

S212
2416

S269
2378

S272, S275
S20, S23, S43,
S76, S77, S274

S176

See Index in \rolume III for other entries and cross references.

S765



INDEX TO VOLUME IV AND SUPPLEMENT I

OPINIONS :kND DECISIONS OF THE DEPAR~~IEN~ OF IHF IN~ER1oR—Continued

Date Subject Author File A’o, Source Page

Jan. 1980 . . . Delaware with- Mauro . . . . . . . . . . . . . .. Memorandum . . . S317
drawals.

Jan. 1980... Excess lands . . . . .. Leshy . . . . . . . . . . . . . .. Memorandum . . . S78, S265
Feb. 1980 . . . Indian preference, Macro . . . . . . . . . . . . . . . Memorandum . . . 2399
Feb. 1980 . .. Orme DaMauro. .. Mauro. . . . . . . . . . . . . .. Memorandum . . . 2400, S395
Apr. 1980 . . . Archeological . . . . . Leshy . . . . . . . . . . . . . . . Memorandum ... S257, S302
Apr. 1980 . . . Foresthill Bridge Mauro . . . . . . . . . . . . . .. Memorandum . . . S344
Apr. 1980 . . . Dam rehabilitation Leshy . . . . . . . . . . . . . . . Memorandum . . . 3127, Slgl, S26g
May 1980 . . . Small projects . . .. Leshy . . . . . . . . . . . . . .. Memorandum . . . S269
May 1980 ,.. Irrigation diver- Andrus . . . . . . . . . . . . .. Letter . . . . . . . . . . S156

sions from COE
reservoirs.

May 1980 . . . Excess lands . . . . . . Leshy . . . . . . . . . . . . . . . Memorandum. . . S78, S264
June 1980 . . . Tehama-Colusa Leshy, Dauber. . . . . . . . Memorandum. . . S203

Canal.
July 1980 . .. CRSPpoweL ittle Little . . . . . . . . . . . . . . . . Memorandum . . . s~50

July 1980 . . . Tucson Aqueduct, Little . . . . . . . . . . . . . . . . Memorandum . . . 2400, 2401
July 1980 . . . Power licensing. . . Little . . . . . . . . . . . . . . ..!.~emorandum . . . S59
Aug. 1980 . . . power ]icensing. . . Little . . . . . . . . . . . . . . . . Memorandum , . . S59, S137
Sep. lg80... Recreation . . . . . .. Mauro . . . . . . . . . . . . . .. Memorandum . . . S389, S418
Oct. 1980 . . . P-SMBP cost Mauro. . . . . . . . . . . . . . . Memorandum. . . 3058, S157, s403

allocations.
Oct. 1980 . . . M& Iwaterrates . .. Little . . . . . . . . . . . . . . .. Memorandum . . . S133
Oct. 1980 . . . Historic preser- Little . . . . . . . . . . . . . . .. Memorandum. . . 2317,2333

vation.
Oct. 1980 . . . Power licensing. . . Little . . . . . . . . . . . . . . . . Memorandum . . . S58, S59, S61,

S126
Nov. 1980. .. Excess lands . . . . .. Little . . . . . . . . . . . . . . .. Memorandum . . . S297
NOV. 1980 . . . CVP repay merit... Little . . . . . . . . . . . . . . . . Memorandum . . . S118, S134, S135
Dec. 1980. .. Interest rates . . . . .. Little . . . . . . . . . . . . . . .. Memorandum . . . S255
Dec. 1980 . . . Stampede Res- Martz . . . . . . . . . . . . . . .. Memorandum . . . S266

ervoir.
Dec. 1980 . . . Loan repayment Mauro . . . . . . . . . . . . . .. Memorandum . . .
Jan. 1981 . . .
Jan. 1981 . . .

Jan. 1981 . . .

Feb. 1981 . . .
Feb. 1981 . . .
Feb. 1981 . . .
Mar. 1981 . . .
Apr. 1981 . . .
June 1981 ...
June 1981 . . .

June 1981 . . .

June 1981 . . .
Sep. 1981 . . .

S236
Recreation, F&W MartZ . . . . . M-36931. Memorandum. . . S393
Stampede Res- Martz. . . . . . . . . . . . . . . . Memorandum . ..2808. S266, S267,

ervoir.
Yumadesa]ting . .. Martz . . . . . . . . . . . . . . .. Memorandum . . .

plant.
Sewer systems . . . .. Macro . . . . . . . . . . . . . .. Memorandum . . .
R&B funds . . . . . . ..a.ro . . . . . . . . . . . . . .. Memorandum . . .
Closed Basin lands. Elliott . . . . . . . . . . . . . . . Memorandum. . .
Fry-Ark water sales. Mauro . . . . . . . . . . . . . . . Memorandum . . .
Excess lands . . . . .. Macro . . . . . . . . . . . . . .. Memorandum . . .
Reclamation fund Elliott . . . . . . . . . . . . . . . Memorandum . . .
Construction Mauro . . . . . . . . . . . . . .. Memorandum . . .

charges.
P-SMBP reauthori- McBride . . . . . . . . . . . . . Memorandum . . .

zation.
R& Bfunds . . . . . .. Elliott . . . . . . . . . . . . . .. Memorandum . . .
Nonreserved water Coldiron . M-36914. 88 I.D. 1055 . . . . .

rights. (SUDD. 1).
Sep. 1981 . .. Orm-e Dam . . . . . .. Col~i~ . . . ..~. .~.. .~.. Memorandum . . .
Oct. 1981 . . . Stampede Res- Coldiron . . . . . . . . . . . .. Memorandum. .

ervoir.

S284
2861

S236
S165, S190

2751
S133, S285, S330

S21 , S275
S63

S69, S134

S127, S158, S351

S165, S191
S1, S2, S4, S27

2400,2403, 2411
S266
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Date Subject Author File No. Source Page

Dec. 1981 . . . Power lease Good . . . . . . . . . . . . . . .. Memorandum . . . 3163, S33, S61,
charge. S126

Dec. 1981 . . . Closed Basin Good . . . . . . . . . . . . . . . . Memorandum . . . 2751, 2752, S390,
division. S393

Mar. 1982 . . . CAP distribution Fisher . . . . . . . . . . . . . . . Memorandum. . . 2399, 2411, 2412,
systems. S236

Apr. 1982 . . . Navajo water users Coldiron. . . . . . . . . . . . . Memorandum. . . S321, S323
Sep. 1982 . . . Reclamation fund Good. . . . . . . . . . . . . . . . Memorandum. . . 2416, 2873, S17,

S18, S46, S237,
S255, S258, S278

Dec. 1982 . .. Fishery costGood. .. Good. , . . . . . . . . . . . . .. Memorandum . . . S276
Dec. 1982 . . . P-SMBP cost allo- Coldiron. . . . . . . . . . . . . Memorandum . . . 3058, S158, S402,

cation. S403

ORF,GON GANiE AND FISH COM~IISStO~ 2930

OREGON TRAIL DIVISION, P-SMBP, \Vyoming
Corn Creek unit

Feasibility study authorized 2478

ORFGON, STAIE OF
Membership in Pacific Northwest Electric Power and Conservation Planning

Council 3229

ORME DAM AND RESERVOrR 2398,2399, 2401, 2402,2411

ORMSBY COLJNTY, Nevada 2482, 2483,2484

OROVtLLE-TONASKKr IRRIGATION DIS~RIG~ 2952.2953

OROVILLE-TONASKET U~IT EXTF.NSION 2952

ORK DITCH PROCF,EDINGS S27, S28, S267

Oscoi>A, Michigan 2445

OTTER CREF.K DAM AND RESERVOIR 2388

OIJAGHITA RIVER 3309

OURAY COUNTY, Colorado 3220

OL;RAY INDIAN RESERVATION S36

OWYHEE PROJECT-, Oregon
Owyhee Dam powerplant

Feasibility study authorized 3217

01i7YHEE RESERVOIR 2446

See Index in Volume 111 for other entries and cross references.
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OWYHEE R1vFR 2446

P

PAIHEco TUNNEL 2333

PACIFIC NORTHWEST
Definition of 3228,3264, S352

PACIFIC NORTHWEST ELECTRIC POmTER~N~ CO~SERV~~lON PLANNING COUNCIL
Established 3229

PACIFIC NORTHWEST ELECTRIC POWER PLANXING A~~ CONSERVATION ACT
Miscellaneous references to 2504, S114
Statutory references to 2893,2894,2895
Text 3225

PACIFIC NORIHWEST POWER COMPANY S59

PACIFIC NOR~HWESI POWER MARKETIYG ACT
Amendments of S352-S353
Statutory references to 2888

PACIFIC NORTHWES~-PACIFIC SOUTHWEST INTERTIE 2414

P~c~oL~ DAM 2772

PAGE, Arizona 2867, 2898, S128

PAC;E, ARIZONA, COMMUNI1-Y ACT OF 1974
Text 2898

PAINIED ROCK DAM AND RESERVOIR 2857, 2860, 3358

PALISADES RESERVOIR 2446

P.ALMETTO BEND DAM AND RF.SERVOIR 2463,3181

PALMETTO BF.ND PROJECT, Texas
Construction of first stage and land acquisition for second stage authorized 2463
Name of Palmetto Reservoir changed to Lake Texana 3181

PAX.O VERDE DIVERSION DAM 3322, S231

PAX.O VERDE DIVERSION PROJECT, Arizona-California
Palo \rerde Irrigation District given exclusive right to install powerplant under license

from FERC 3322, S231

PALO VERDE IRRIG.ATION DISTRICT 2869, 3322, S23]

PAONIA PROJECT, Colorado
Increased appropriations authorized 2657

PAPAGO INUIAN TRIBE 3348,3349

PAPAC;O RF.SF.RVATION 3348
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PAPERWORK RE~uc~Io~ ACT OF 1980
Extracts from S670

PARADOX VALLEY UNIT, CRBSCP, Colorado 2868

P~RIA RIVER 2924

PARK Coux~Y, W7yoming 2640

PARKER-DAVIS PROJECT, Arizona-California-Nevada
Miscellaneous references to S129
Power

Allocation of S4
Statutory references to 2413

P.ARKE.Y,FRED 3315

PARKS BAR SITE S426

PARSHALL PROJECT, Colorado
See also MnJ~LE PARK PROJECT.

Reference to planning report deleted 2417

PAT MAYSE 3305

PATHFtNnER ReSerVOir 2637

PAUL.~~.~, Arizona 2447

P.AXOX L.~~~ 2440

PAYETTE COUNTY, Idaho 3216

PAYM~N~S IN LIEU OF TAXES ACT
Extracts from S540

PEA~OnY COAL COMPANY 2632

PKAVY, PAT-RICK 2476

PECAN BAYOU 3305

PECOS RIVER 2753

P~cos RIVER BASIN 2752

Pkcos RIVER COMPACT
Smtutory references to 2753

PENNSYLVANIA, Slxr~. OF
Compacts of. See SUSQCEHANNA RIVF.RBASINCOMPACT.

P1:NOBSCOT R[v~:R 2444

PL:RE MARQUKTTE R[VKR 2432, 2444

See Index in Volume III for other entries and cross references
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PERELLI-MINET~[ CORPO~ATIO~ S81

PEREZ, THOMAS S78, S83

PERRYSBURG, Ohio 2444

PERRYV[LLE, Maryland 2565

PERSHING COUNTY TVATER CONSERVATION DISTRICT S124, S190

PERSON, H. T. 2468,2472

PFISTER, RICHARD 2468,2472

PHILLIPS, ANSEN L. 2348

PICK-SLOAN MISSOURI BASIN PROGRA&f
Appropriations authorized 2658
Authorization of, general annotations s157
Cermin study costs nonreimbursable 2639
Cost allocation. See cos~ ~LLOC~TION.
Integration of Buffalo Bill Dam and Reservoir modifications with P-SMBP

directed 3333
Integration of units. See KANOPOLIS UNIT; FOLLOCK.HEKREIn UNIT.
Miscellaneous references to S130, S131, S133
Missouri River Basin Project renamed as 2601
Pumping power. See Po\vER.

PIEnRA RIVER 2446

PIERCE, ROBERT L. S82

PILTA. see PAYMENTS IN LIEU OF TAXES ACT.

PINE. CREEK, Oklahoma 3305

PINE CREEK, Pennsylvania 2444

PINE CREEK, Texas 3305

PINE CREEK, Wyoming 3184,3187

PINE CREEK SPRINGS 3184, 3187

PINE FLAT DAM .%N~RESERVOIR 2344, S73, S75, S155

PINE RIVER PROJECT, Colorado
Extension

Reauthorized 2416

PIT RIVER DIVISION. CVP 2956

PITTMAN-ROBERTSON WILDLIFE RESTORATION ACT
Smtutory references to 3212

PITTSBURGH L.ANmNG 2431
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PIXLF.Y DAM 3182, 3183, 3186,3187

PLACER COUNTY ROAD 2615

PL~CER COUNTY, California 2482,2483,2484,3277, 3278,3281,3287,3288, 3296

PLArORO RESERVOIR 2445

PLA~~F RIVBR 2337

PLA~~E RIvr.R BASIN 3362

PLATT~R]VER WATER R~SOURCE USEANODF.VELOP~iENT STUDY 3362

PLEASANIVALLEY CANAL 2530

PNEPPCA. See PACIFICNORTHWEST l~LEaRICPOWE.R PL.~NNIXGAND CONSERVATION ACT.

POINTOFORDER S193

POLECATBF,NCH ARL,i, Shoshone prc)ject 2934

POLKCOUNTY, OregOn 2478

PoLLocK-H~.RREI~ IJNI~, P-SMBP, South Dakota Pumping division 2938,3328

PONCA STATE PARK 2435

PoN~-Poso IMPROVEMF.NT DISTRICT S270

PONnS LO~GF 2942

PORCtJPIN~ LAKE 2439

PORCUPINE RIVER 2448

pORTLANn GENFRAL EL.ECTR[C COMPANY 2480,2547

POST FALLS IRR1~ATION DISIRiC~ 2770

POZ-EAIJ RIVER 2774

POITER Cou~lY, South Dakota 3207

PolTFRCOU~T~, TeKas 3216

Pown~R DIVISION, P-SMBP, MOntana-Wyoming
Moorehead unit

Feasibility study authorized 2771

POWOItR RIVE,R COUNTY, Montana 2771

Pow~.LL COUNTY, Kentucky 2447

POWF.LL. RANGER S-IAZ-1ON 2430

See Index in Volume III for other entries and cross references.
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POWER

Conservation of
Investment in 3248
Planning 3234,3270, 3271
Rates. See Rates and reimbursement, below.

Cost Sharing. See COST SHARING.
Generation facilities

Cogeneration and small power production 3157, S56
Wind energy 3204

Marketing
Allocation S4, S131, S150, S194, S256
Compliance with State laws S3, S130
Contracts 3243-48, 3265, S33, S125, S126, S151, S152, S154
Geographical preference 3265,3266
Power exchanges 3244, 3255, 3266, S131, S151
Power purchases 3248, S111, S112, S131, S151, S193
Preference clause 3242, 3271, S113, S128, S150, S151
Transfer of power marketing functions to Secretary of Energy 3056

Power marketing administrations
Generally 3056
Individual administrations. See AL~SK~ POWER ADNUNISTRATION; BONNE},lLLE

POWER ~n~lNlS~RATIOh-: SOUTHEASTERN FOWER AnMINISTRATION;
SOtJTHWESTERN POWER ADMINIsTRATIOhl; WESTERk~ AREA POWER
A~MINISTRATION.

Power privileges. See LEASFSAND PERMITs.
Provision of special services, such as load factoring, storage or purchasing, to other

entities
Bonneville Power Administration 3266,3269
Bureau of Reclamation S67, S157

Rates and reimbursement t
Conservation credit 3253
Conservation surcharge 3236,3260
Discounts 3259, S128
FPC or FERC approval of 2891, 3055,-3062, 3256, 3261, S1 14, S115, S152,

S153
Generally 2890, 3055, 3056, 3064, 3137, 3256, S114, S117, S127, S131, S151,

S152
Interest S255
Irrigation pumping power S127, S128, S236
Irrigation subsidy S255
Prohibition on market-based pricing studies 3331, 3366
Secretary of Energy approval of 3055, 3056, 3064
Southwestern Power Administration 3099

Research. See RES~ARCH.
Special provisions relating to individual projects

Buffalo Bill Dam and Reservoir modifications 3333
Central Arizona project 2403
Colorado River Basin Salinity Control program 2858, 2871,3200
Page, Arizona 2902
P-SMBP pumping power 3328, S127, S158
P-SMBP cost allocations to power S157, S158, S159

Transmission facilities
Authority of Bureau of Reclamation to construct, after Department of Energy

was established 3059
Compliance with State law 3007,3053
Construction of, generally S131
Federal Columbia River Transmission System. See FE~ER.LL COLtIMBI.~ RIVER

T~.ANs~lss]ON SyS-r~M.
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pow~R—Continued
Reguladonof,by FER~ S101-107
SeasonaldiversityexchangewithCanada 3165
Studyof power intertie potentials for 17 lVestern States authorized 2928

Transmission o~ non-federal power
Bonneville Power Administration 2890, 3266,3270

POWER M~RKETINC AnMINISTRATIOXS. See POWER.

POWER SI1-H.S
Reservation of

Under Federal Power Act S63

POWF.RPL~NT .4Nn Industrial F[JEL USE ACT OF lg78
Miscellaneous references to 3167

PRAIRIE DOG TOWN FORK RED RIVER 3303

PRAIRIE.~[~ CHIEN 2446

PRAtRI~. DU SA(; 2446

PR~.SCOTT NATtONAI. FORF.ST 2447

pRES1nENT
Signing statements

Colorado River Basin Salinity Control Act 2874
Veto messages

Appropriations for projects on the Carter administration

PRFSIDIO FLOOD CONTROL. PROJECT
Authorized 2763

PRr.SI~IO-OJINAGA VALLEY 2764

PRIGE RIVER 2869

PRICK RIVER PROIKCI, Utah

“hit list” 3124

Expeditious completion of planning report directed 2417, S251

PRICF.-SAN RAFAF.L RIX;ERS SALINITY COXTROL, STUDY 3220

PRIEST RIVER, Idaho 2444

PRINEVILLE DAM 3217

PRIVACY .4CT OF 1974
Statutory references to 2802
Text S453

Term defined 2932,3335

PROMPT PAYMENT ACT
Text S530

See Index in Volume 111 for other entries and cross references.
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PROPFRTY CLAUSE S1

PRo-JI;cIr\J~; AND RI;~ULXIoRy plJk,plN~ U~l~-, CRBSCp 2865,3202

PRO170, Utah S254

P-SMBP. See FICK-SLOAN hllSSOIJR1BASINPROGRAhL

Pu~l,Ic LAND AnMINISrRATION ACT OF 1961
Miscellaneous references to S197

P[Jm.]c LAND LATV RET,IE;WCOMNiISSION S386

pC~LtC LANDS. See ARCHAEOLOGICAL.REsOURCES PROTECTION ACT OF 1979;~RF.Y ACT FEDERAL
l..\Nn POL1CY ANn MANAGEMENTACT OF 1976;RIGHTS OF $VAYAND EASEblENTS;WATER
RIGHTs.

PIJ~l,Ic RAN~E1.,lNn IMPROt~MFWT Acr OF 1978
Statutory references to 3000

PUBI.IC SERVICE.CONIPANY OF NEW MEXICO 2346

PUBLIC UTILrrY HOLDING COMPANY ACT OF 1935
Statutory interpretation of 3268
Statutor~ references to 3158

PITBLIC UTILITY REGULATORY POLICIES ACT OF 1978
Extracts from 3137
Miscellaneous references to S57, S64, S1OO, S101, S102, S104, S105, S117
Statutory references to 3270

P{ JRLICWORKS EMPLOYMENT ACT OF 1977

Extracts from 3038

PT1h.~LODAM AXn RES~RVOIR 3197

P[;E.m.o INm.ANS 3083

PIJGE:T SouNn POWER AND LiGHT CO.MPANY 2547

PURPA. See PU~LIC LJT]LITY REGULATORY POLICIES.4CT OF 1978.

PYR.4Mm L,AKE 2783, S266, S267

Q
QUAY COIJNTY, New Mexico 3216

QUECHAX INDIANS
Miscellaneous references to S28

Q~TINCY SUBARE.A S82

QUINCY-COLIMB,A BASIN IRIGATION DISTRICT 2352

R

RABASA, EMU.10 O. 2875
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RABBIT EAR PROJF.CT, Colorado
Included as unit of Middle Park project 2417, S251

RAt~Bow BRILLG~ 2399

RAINBOW BRILZGPNATIONAL MONUkr~NT S248, S253

RAINBOW7INL.BT C,iNAL 3187

RAMPARTS 2448

RANnALL LAKF. 330.5

RANOOLPH, Utah 3183

RAPID CrrY, South Dakota 2772

RAPID RIVER, Idaho 2431

RATHDRUhl PRAIRIE-.PROJE.CT, Idaho
East Greenacres unit

Authorized 2522
Emergency funds 2770

RECLAMATION ACT
Annotations of S17-27
States not covered. See ALASKA

RECLAMATION AUT~ORIZATrOK ACT OF 1975
Text 2934

RF.CLA>IATION AUTHORIZATIONS Acr OF 1976
Text 2950

RECLAMATION DEVELOPMENT ACT OF 1974
Text 2898

RECLAMATION ENTRIES
Homestead laws

Generally S18

RECLA&lATIO~ FUND
Expenditures from

Generally S17, S237, S255, S278
Operation and maintenance S120

Receipts to
Generally S188
Leases and permits S53, S63
Refunds and other miscellaneous revenues 3121
Sales of land and other property S53

RECLAMATION PROJECT ACT OF 1939
Amendments and annotations of 3347, S124-138
Notice of and comment on new or amended repayment contracts or contracts for delivery

of irrigation water 3347

See Index in Volume III for other entries and cross references.
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R~.cLL~A1to~ PRojFc:I ACT OF 1939—Continued
Statutory references to

Section 2 2388, 2464,2522, 2539, 2661
Section 9, generally 3333, 3344
Section 9(c) 2830,2863, 3201
Section 9(c), last sentence 2388, 2406, 2464,2523, 2539, 2904, 2913
Section 9(d) 2406, 2661,2953
Section 9(e) 2406
Section 10 2426,2767
Section 17 2642

RECLAMATION PROJECT AuTHORIZArlON ACT OF 1972
Amendments of 3219
Text 2748

RXCL~~ATION REFORM ACT OF 1982
Miscellaneous references to S73, S74, S86, S125, S155
Statutory references to S273
Text 3334

RECLAMATIONSAFETYOF DAMS ACT OF 1978
Statutory references to 2396,3168
Text 3127

RECL~MATIO~ WIT-H~RAtV~LS
Authorized

Generally 3022, S18, S19

RF.CO~CILIATION PROCESS S434

R~COR~ABLE CONTRACTS 3336, 3338, 3339, 3343, S45, S83, S79-85

RFGORnS klA~AGEMF.NT S667

RECREATION
As a project purpose

Army projects, generally S148
Reclamation projects, generally S333

Reimbursement and cost sharing
Fees and charges 2387, S361 , S362, S378
Generally S374, S389, S391

RECR~XrtON ANI>PUBLIC PtJRPOSES Acr
Amendments of 2981
Statutory references to 2980

RED BI.,~JFFPROJECI, Texas
Feasibility study of rehabilitation plan authorized 2643

R~.n FI.FET DAM 3214

RF.~ RIVER 2343, 2430

RFcr RIIER, Kentucky 2447

RED RIv~.R BASIN 3302
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R]:.n RIVER COMPACT
Text 3299

RED RIVER COMP.4CT COMMISSION
Established 3310

RED WILLOW COUNT-Y, Nebraska

REDFIELD CAN.AL 3328

RPFUS~ ACT OF 1899
Miscellaneous references to
Text S13

REC;ULATORY FLEXIBILITY Am
Text S471

RF.H.AXtLITATION ANIJ B~;r~ERMENr

2928

2496

See also RE13AEILITATIONAND BETTERMENT AcT.
Certain study costs nonreimbursable 2639.
Rehabilitation of private irrigation works by Bureau of Reclamation. See CENTRAL

OREC.ON IRR1C,ATION ~lSTRICT; FARMERS 1RRIGATION ~ISTRICT; FREMONT-MA~ISON
IRR1GA11ON I)LSTRICT;S.4N1A CRUZ DAM AND RESERVOIR.

REHABILITATION ANL>BETTERMENT ACT
Amendments and annotations of 2927, S189-S192
Miscellaneous references to 3127
Statutory references to 2480,3215, 3323

R~ICHFRT FALthts, INC. S78

RF.ICHEKI, GF.NK D. S78

REIMBCRSEMF.NT AND COST SHARING. See ARMY, DEPARTMENT OF THE; COST SHARING; DAM
SAFEIY; EMERGF.NCYrLROUGHTACT ENVIRONMF.NTAL.PRW1ECTION; LEA~VILLE MINE
~RAINAC,E TCNNEL PROJECT; POWER; RECLAMATIOh~ RF.FORM Am OF 1982; TETON
nlSASTE.RASSISTANCE..4CL-.

REL,LCTION 2301

RENKW~BLE ENERGY RESOURCES Acr OF 1980
Miscellaneous references to 3165

RF.NO, Nevada S266

REORGANIZATION PLAN No. 3 OF 1946
Statutory references to 2984

R~.ORGA~IZATtOX PLAN No. 3 OF 1950
Miscellaneous references to S114
Statutory references to 2984

REORC;ANIZATION P1..4N No. 14 OF 1950
Miscellaneous references to S561

See Index in Volume 111 for other entries and cross references.
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REORGANIZATION PLAN No. 4 OF 1970
Miscellaneous references to S121
Statutory references to 2785,2786,2793

REPAYMENT CONTRACTS
Amendment of, generally

To conform to Reclamation Reform Act of 19823336
When con~essional approval required S124

Contracts for
Generally S133> S134

Payments on an annual, semiannual, bimonthly or monthly basis 3219, S262
Public notice of contracts or amendments required 3347, S135
Elections to approve

Amendatory contract S143
Interpretation of S36
Validation of contracts defining or describing the delivery of project water or nonproject

water 3347

R~PUBLtC~N RIVER 2478

RESEARCH
Reclamation program, generally

Authorized S18, S71, S125
Reimbursement of costs of

Generally 2639
Underground power transmission S18
Water resources, generally 3107

RESI;RVATION DIVISION, Yuma Project S44, S45

R~.SERVOIR SALVAGE ACT
Text S298

RESERVOIRS. See CLEAN WATER ACT; FEDERALPOWER ACT; GROUXD WATER.

RESIDENCE
As a requirement to receive water

Generally S20, S22, S43> S92, S274
Requirement repealed 3341
Study of, on San Luis unit, CVP 3042

RETROP PROJE~, Oklahoma
Feasibility study authorized 2343

RE:VISEDSTATUTES
Section 3648, prohibition against advance payments

Statutory references to 2329,3112
Text, as amended S518

RF.XBURG BENCH AREA, Teton Basin Project 3221

RICO, Colorado 2446

RIDGWAY, Pennsylvania 2444

RmGwAY DAM S250
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RIGHTS OF WAY AND EASEMENTS
Distribution System Loans Act projects 2662
Public lands and national forests, generally

Canals, ditches, reservoirs, etc. 3002,3024, S6, S7, S8, S9, S1O
Federal Land Policy and Management Act 2966, 3002
Federal agencies, generally 3007,3008
Power and communication facilities 3002,3024, S16, S42,
Reclamation purposes 3008, S71

Reclamation project lands, generally
Express statutory authority S136
Relationship of other laws 3009

R1’o BLANCO COtJNTY, Colorado 3220

RIO GRAN~E
Augurnentation of flow of 2748
Channel rectification 2748
Wild and scenic river system 2430,2433,2444
Works authorized to protect Rio Grande as boundary 2761

RIO GRANDE BASIN 2750, S252

R1o GRANDE CANALIZATION PROJECT
Increased appropriation authorized S108

R1o GRANDE COMPAm
Annotation of S123
Miscellaneous references to S30
Statutory references to 2750,2752, 2916, 2917, 3325

RIO GRANDE COMP.4CT COMMISSION
Statutory references to 2916,3325

Rro GRAN~E PROJECT, New Mexico-Texas
American Canal extension authorized 2955
Miscellaneous references to S30, S40, S69, S120, S123
Recreation pool in Elephant Butte Reservoir authorized 2916
Storage of San Juan-Chama project water in Elephant Butte Reservoir 3325

RIO GRANBE WATER CONSERVATION DISTRICT, Colorado 2749,2750,2751

RIVAS S., FF.RNANDO 2876

RIVER ANn HARBOR (or RIVERS AND HARBORS APPROPRIATION) ACT OF 1899
Extracts from S12

RIVERS AND HARBORS ACT OF 1910
Statutory references to 2744

RIVER AND HARBOR A= OF 1970
Extracts from 2614

RIVER BASIN MONETARY AUTHORIZATION ACT OF 1971
Extracts from 2646

See Index in Volume III for other entries and cross references.
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RIVF.R BASIN MOKF.TARY A[lTHORIZATION AND ~ISCELL.4NEOUS CIVIL WORKS A~ENnMEYTS
ACT OF 1970

Extract from 2520

RIVER OF NO RETURN WILDERNESS 2437

RIVER REGULATION
Colorado River 2395

RIVF.RSI~E COUNTY, California 2550

RIVERSI~E HEADING 2955

RIVERTON EXTF,NSION UNIT, P-SMBP. See RIVERTON UNIT.

RIVERTON PROJECT, Wyoming
Reauthorized as Riverton unit, MRB 2536

RIVERZ-ON UNIT, P-S~BP, Wyoming
Authorized 2536
Muddy Ridge area

Feasibility study authorized 2928

ROADS
Relocation, use or reconstruction of existing roads; reimbursement of costs

Army projects, generally 2835, S343
Reclamation projects, generally 2835, S137, S343

Widening of streets, conveyance of Federal property for S564

ROARING FORK 3131. S330

ROBERT B. GRIFFITH WATER PROJF.CT, Nevada
Name changed from southern Nevada Water Project 3365

ROBERTS, J. DANIEL 3195

ROBINSON BRIDGE 2432

ROBINSON-PATM.AN ACT
Statutory references to 3139

ROCK SLOUGH 3216

ROCKY MOIINTAIN NATIONAL PARK 2445

RODRIQUEZ, Y~ELFONSO S88

ROECHS, DUANE D. AND JUNE. M. S78

ROGIIE RIVER 2343,2430

ROGUE RIVER BASIN PROJECT, Oregon
Evans Valley division

Feasibility study authorized 2343
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ROGUE RivKK B~SIN PROJ~G~, Oregon—Continued
Grants Pass division

Feasibility study authorized 2643
Savage Rapids Dam fish way authorized 2915,2930

Merlin division
Authorized 2517

ROC;OE RIVER B~SXN P~oJE.~, Oregon-California (Army)
Modified 2841

ROOSEVELT DAM 2400

ROOSF.VELT IRRIGATION DISTRICT S275

ROOSEVELT .NATION,4L FOREST 2445

RuE~I RESERVOIR S133, S285, S330

RUL~.S .AXD REGULATIONS
Authority to issue

Federal agencies, generally S442, S464

RUPERT, TOWNSITE OF S35

RCJRAL DEVELOPMENT ACT OF 1972
Miscellaneous references to S309

RURAL DE;VELOFMF.NTPOLIGY ACT OF 1980
Amendments of 3327
Extracts from 3207

RURAL ELFC~RI~iC~TION Am OF 1936
Statutory references to 3164

RYAN ISLANT~ 2444

RYE PATCH DAM S124, S173, S190

s
SA~IN~ RIVER COMPAG~

Amendments of S226-S227

SACKSTE~ER, F. H., JR. 2876

SACRAMENTO COUNTY, California 2771,3216

SAGRA~EN~O RIVER 3217, S175

SACRAMENTO V.4LLEY CANALS 2332,3317, S202

SACRAMENTO-SAN J(IAQUIN DELTA 3218, S13, S118

SACRAMENTO-SAN JOAQUtN DELTA-SUISUN BAY AREA 3216

See Index in Volume 111 for other entries and cross references.
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SAFE DRINKING WATER Acr
Statutory references to 3120

SAINT CROIX RIVER 2430, 2444

SAINT JOE LAKE 2436

SAINT JOF, RIVER 2436,2444

SAINZ- VRAIN CREEK 2478

SALERATUS DRAINAGE 3185

SALINE RIVER 3309

SALINE WATER CONVERSION ACT

Name explained S207

SALINE WATER CON\ERSIO~ ACT OF 1952
Repeal explained 3122

SALINE WATER COYVERSXON ACT 011971
Repealed 3122
Statutory references to 3044

SALINE WATER RF.SEARCHAND DEMONSTRATION
Demonstration plants

Plants demonstrating membrane and phase-change desalting processes
authorized 3044, 3115

Research
Authorized 3113

SALINITY CONTROL. See coLoRAno RIVER BASINSALINITY CONTROL PROJECT, COLORADO RIVER
tvATER Qu,41.rrY IMPROVEMENT PRoc,RAM; nR*lNAGE IVORK METROPOLITAN ~VATER
DISTRICT OF SOUTHERN California; S~LI~-F.t\FA~ERR~sE~RcH AND ~EMONsTRAT1O~;
\V.4TERQUALITY CONTROL.

SAL[SBURY RIDGE 3027, S342

SALMON FAL,LS DIVISION, L’pper Snake River Project 2754

S.ALMON RIVER 2431,2437, 2438,2444

SALbfoN RIVER C~~.4L COMPANY 2755

SALT FORK RED RIVER 3303

S~L.~ LAKE. See GREAT-SALT LAKE.

SALT L.4KE C1~Y S~R~A~lS 2385

SALT RIVF.R 2839, 2447,3094, 3095

SALT RIVER PIMA-MARICOP.A lNnlAN COMMUNITY 2401

SALT RIVER PIMA-M.AKICOFA IN~]~N RESERVATIO~T 3094

S782



INDEX TO VOLUME IV AND SUPPLEMENT I

SALT RIVER PROJ~.C~, Arizona
Miscellaneous references to 2839

Reimbursement for modifications of Bartlett Dam spillway and outfall channel 3128

Theodore Roosevelt Dam
Feasibility study of increasing the height of the dam authorized 3217

SALT-GII.A AYIJ~~UC~S ~3g8

SAhfo.4. See ~MERIC<\NsAvlo.4.

SAN A~CHLO PROJECT, Texas
Revised repayment contract authorized 2638

SAX ANGELO WATER SLPFLY CORPORATION 2638

SAN ANTONIO RIVEK AUTHORITY 2905

SAN Du:c;o, California S421

SAN FELIPK DIVLSIO~, C\7P 2333,2498

S4Y FRANCISCO BAY 3218

SAN FR.4NCLSC0 B.AY AREA $t7.4STEWKTER RECLAMATION PROJECT, California
Feasibility study authorized 3216

SAX FRANCISCO BAY-DFI.~A MO~EL. 2833

S.4N FRAXCISIO RIVE.R, Arizona 2447

SAN J.AGI~TO TUNN~L 2553

SAN JO~QCIN COUNTY, California 2771,3216, S339

SAN JOAQUIN DRAIN.4GE PROBLEM S297

SAN JOAQUIN RIVE.R BASIN 3216

SAN JOAQIJ[~ VALLEY 2660,3216, S229

SAN JOAQUIN VALLEY DRA]N~GE INV~STIGATION 3216

SAN JUAN Cou~~Y PROJECT, Utah
Expeditious completion of planning report directed 2417, S251

SAN JCAY COUNTY, New Mexico 2643

SAN Jt:Ax COUNTY, Utah 3017

S.4N JUAN PRIMi~IVE AREA 2446

SAN JtJAN RIVER 2346,2499, S248, S250, S257

SAN JUAN-CHAMA PROJEG~, Colorado-New Mexico
Consideration directed to developing Santa Cruz Dam and Reservoir as a part of the

project 3129

See Index in Volume III for other entries and cross references.
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SAN JIIAN-CHAMA P~OJECT, Colorado-New Mexico-Continued
Limitations on storage and use of water S251, S252
Miscellaneous references to 2506, S319
Statutory references to 2872
Storage of project water in other reservoirs 3325
\Vater releases from Heron Reservoir authorized for recreation pool in Elephant Butte

Reservoir 2916

SAN LUIS, Arizona 2864,2875,2876,3201

SAN LUIS DRAIX S267, S297

SAN LUIS FOREBAY RESF.RVOIR 2334

SAN LUIS UNIT, CVP 2661,3041, S67, S76, S210, S295

SAN Lurs VALLEY 2748

SAN LUIS VALLEY PROJECT, Colorado
Closed Basin division

Authorized 2748
Miscellaneous references to S390, S393

SAN MIGUF.L COUNTY, New Mexico 2765

SAN MIGUEL PROJECT, Colorado
Authorized 2416, S247

S.4N MICUEL RIVER 2446

SAN PEDRO AQUEDLJCT- 2400, 2401

SAN RAFAEL RIVER 2869,3220

SAN XAVIER RESERVATION 3348-57

SANCF~EZ,ERNF.ST G. 2476

S~Nn (L~Bos ) CREEK 3303

S.4NDti:RsCREEK 3305

SANDY CREEK, Texas 3305

SANPET-i: COUNTY, Utah 3220

SANTA CLARA SLOUGH, Mexico 2857,28582876

SANTA CLARA SUEAREAS 2334

SANTA CLARA VALLEY WATER DISTRICT 2333

S.ANTA CRUZ DAM AND RESERVOIR 3129

SANTA CRUZ IRRIGATION DISTRICT 3129

SANTA MARGARITA PROJECT, California
Reports by Attorney General, Interior and Navy eliminated 2922
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SANTA tiIARGARI~A RIv~.R 2922

SANT). THERESA, hlew Mexico S88

SANTA YNEZ INDIAN RESERVATION 2961

SANTA YNEZ RIVF.R WATER CONSERVATION DISTRICT 2961

SA~soP, Washington 2931

S.4UK RIVER 2434,2445

SAUNSZERS,ORVILLE B. 3315

SAUSALITO, California 2833

SAVAGE RAPIDS DAM 2915,2930

SAVAGE R,IPms FISH 147AY 2915,2930

SAVE.RY-POT HOOK PROJECT, Colorado-Wyoming
Construction fuqds denied 3124

SAXTON, JOHN P. 3315

SCARSBOROUGH CREEK

SGHIJK TOAK DISTRICT

SCOGGINS VALLEY ROAD

SCOTTSDALE, Arizona

SF.A~TLE CITY LIGHT

2447

3348-57

2930,3130

2839

2547

SX.COND LIBERTY BOND ACT
Statutory references to 2896

SECR~TARi~L ORDER No. 2929 S255

SEDRO-WOOLLEY, Washington 2433

SE~nSK~nEE PROJECT, Wyoming
Class 1 equivalency for excess lands 2418
Increased appropriations authorized 2657

SEEPAGE
Damage claims involving

Generally S175

SELAWIK NATIONAL WIL~LIFF. REFUGF. 2439

SELAWIK RIVER 2439

SELLS PAPAGO RESERVATION 3348-57

See Index in Volume III for other entries and cross references.
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SELWIA,Alabama 2445

SELWAY R[v~R 2430

SEMt~OE DAM 2643

SF.~iITROPIC WATE:R STORAGE DISTRICT S270

SEQIJOIA NAJIONAL P~RX S66

SERVICE CONTRAGT ACT-OF 1965
Text S599

SE.RVICECREEK BRIDGE 2446

SF.TTLERS IRRIGATION DISTRICT S190

SEVERANCE PAY 2352

SEVIER COUNTY, Utah 3220

SEWAGE TREATMENT. See ARMY, DEPARTMENT OF THE; CLEAN WATF.RACT.

SEWARD PROJEC~, Oklahoma
Feasibility study authorized 2928

SEXTON DAM AND RESERVOIR 2517

SHAS~A COUNTY, California 2467, S373

SHASTA DAM AND RESERVOIR S175

SHASTA NATIONAL FOREST S169

SHASTA VIEW-IRRIGATION DISTRICT 2479

SHAWNEE CREEK 3305

SHEENJEK RIVER 2439, 2448

SHEPAUG RIVER 2446

SHFRMAX ACT
Miscellaneous references to S127
Statutory references to 3139

SHOSHONE EXTENS1ONS UXIT, P-SLIBP, Wyoming
Polecat Bench area

Reauthorized 2934

SHOSHONE POWF.RPLANT 3332

SHOSHONE PROJECT, Montana-Wyoming
Buffalo Bill Dam and Reservoir modifications

Authorized 3332
Feasibility study authorized 2478

Resident landowners of Heart Mountain Division allowed to exchange lands with Polecat
Bench area of Shoshone Extensions unit 2934
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SHOSHONE RIVER 2478

SILKY CANAL COMPANY 3215

SILT
Desalting operations. See ALL-AMERICAN CANAL.

SILT PROJECT, Colorado
Increased appropriations authorized 2657

SI~ILKAMEEN RIVER 2952

SIOUX CITY, Iowa 2836

SIOUX FALLS, South Dakota 2478

SIOUX TRIBE S130

SIFSEY FORK 2446

SISK, CONGRESSMAN B.F. S81, S83, S85

S1sKIYou CouNTY, California 2643

SITUK RIVER 2448

SKAGIT RIVER 2433,2445

SKAMANIA COUNTY, Washington 2928

SKINNER, CLIFFORD j. 3191

SLY PARK EXTENSION UNIT, CVP 3217

SMALL RECLAMATION PROJECTS ACT
Amendments of 2641,2932,3203,3345
Amendments and annotations of S268-S278
Miscellaneous references to 2961,3217
Statutory references to 2927,3035, S189
Use of emergency fund authorized 3330

SMITH ACT S50

SMITH FORK PROJECT, Colorado
Increased appropriations authorized 2657

SMITHS FORK 3183,3184,3187

SNAKE RIVER
Miscellaneous references to 294, S59, S162, S411
Statutory references to 2928,3224
Wild and scenic river system 2431, 2437,2444,2446

SNETTISHAM PROJEm, Alaska
Cost of replacing and relocating Salisbury Ridge transmission line

nonreimbursable 3027> S342

See Index in Volume III for other entries and cross references
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SNOHOMISH, COUNTY PIJBLIC UTILITY DISTRICT 2547

SNYDER, Oklahoma 2388,2906

SOBOBA BAND OF MZSSION INDIANS 2553

SOBOBA INDIAN RESERVATION 2553

SOIL AND MOISTURE CONSERVATION. See SOIL AND WATER RESOURCES CONSERVATION ACT OF
1977.

SOIL AND WATER RESOURCES CONSERVATXO~ ACT OF 1977
Text 3078

SOIL CONSERVATION AND DOMESTIC ALLOTMEXT ACT
Statutory references to 2561

SOIL CONSERVATION SERVICE 3078

SOIL SURVEY, See LAND CLASSIFICATION.

SOLANO COUNTY WATER PROJECT, California
Total water management study authorized 2915

SOLANO COUNTY, California 2332,2643,3216,3222, S202

SOLANO IRRIGATION DISTRICT 2634, S58, S192

SOLANO PROJECT, California
Miscellaneous references to S33, S58
Recreation facilities and administration at Lake Berryessa 2909, S5

SOLAR ENERGY. See STUDIESAND REPORTS,

SOLDIER CREEK 2447

SOLDIER CREEK DAM 2502, S36, S249

SOURDOUGH CREEK 2440

SOURIS RIVER 2539

SOUTH CANAL 3096

SOUTH COLUMBIA BASIN IRRIGATION DISTRICT 2352, 3168

SOUTH DAKOTA PUMPING DIVISION, P-SMBP, South Dakota
Pollock-Herreid Unit

Authorized 2938
Feasibility study of reformulated plan authorized 3328

SOUTH DAKOTA, STATE OF
Laws on hunting migratory waterfowl 2376

SOUTH FORK OF THE FLATHEAn RIVER 3216

SOUTH GILA UNIT 2341
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SOUTH LAKE TAHOE, California 2483, 2484, 3278,3281, 3287,3288, 3296

SOUTH PLATTE RIVER 2532

SOUTH YAMHXLL RIVER 2478

SOUTHEASTERN POWER ADMINISTRATION
Environmental impact statements 2504
Transferred to Department of Energy 3056

SOUTHERN ARXZO~A VV~TER RIGHTS SETTLEbIENT ACT OF 1982
Text 3348

SOUTHERN CALIFORNIA EDISON COMI~A~Y S66

SOUTHERN COMPAXIES ‘ 2504

SOUTHERN NEVADA WATER PROJECT, Nevada
Name changed to Robert B. Griffith Water Project 3368
Site specific environmental impact statement for a feature deemed adequate 3105

SOUTHERN PACIFIC COMPANY s&2

SOUTHERN PACIFIC I-AND COMPANY S82

SOUTHERN UN1ON GAS COMPANY 2346

SOUTHERN UTE INDIANS 2916

SOUTHWEST OREGON SERVtCE 3214

SOUTHWESTERN POWER ADMINISTRATION
See alSO EMERGENCYwORK.

Nondiscriminatory rates required 3099
Transferred to Department of Energy 3056

SPA. See SOUTHWESTF.RNPOWER AD~INIsTRATION,

SPANISH DRY DIGGINGS 2616, 2837

SPARKS, Nevada S266

SPARROW BUSH, New York 2434

SPAVINAW CREEK 2773

SPECIAL COUNSEL S453

SPINK COUNTY, South Dakota 3207

SPINK COUNTY IRRIGATION DtSTRIm 2378

SPINK IRRIGATION DISTRICT 3328

SPOKANE INDIAN RESERVATION S141

See Index in Volume III for other entries and cross references.
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SPRADLIN BRIDGE 2447

SPRING CREEK, Wyoming 3184, 3187

SPRUCE TREE CA~FGROUN~ 2436

SQUIRREL CREEK CANAL COMPANY 3215

SQUIRREL RIVER 2448

ST. GEOR~E, Utah S254

ST, MARY,S IRRIGATION CANAL S24

STACKHOUSE, DONALD W. 2348

STAMPEDE DIVISION, Washoe Project 2808

STAMPEDE RESERVOIR 2783,2808, S266, S267

STANDING ROCK INDIAN RESERVATION 3328

STANFIELD lRRIGATION DISTRICT 2937

STANtSLAUS COUNTY, California S339

ST~NISLAUS RIVER BASIN S341

STARK COUNTY, North Dakota 2928

STATE LAWS
Relationship to reclamation projects

See also PowER.
Generally S338
Miscellaneous opinions S24

STEAMBOAT BERTRAND 2547

STEESE HIGHWAY 2439

STEPHENS ARCH 2768

STEWART DAM 3182, 3187, 3189, 3190

STONE COUNTY, Mississippi 2447

STONY CREEK 2549

STRADLEY, JAMES A, 2348

STRAWBERRY AQUEDUm AND COLLECTION SYSTEM 2496,2497, 2502, S249

STRAWBERRY RESERVOIR S36, S249

STRAWBERRY VALLEY PROJECT, Utah
Miscellaneous references to S36, S69 S120

STRAWBERRY VALLEY WATER USERS ASSOCIA~ION S36, S120
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STREAMBANK EROS1ON CONTROL EVALUATION AND DEMONSTRATION ACT OF 1974
Extracts from 2835

STU~IE.SANn REPORTS
See UISOARMY, ~EPARTMENT OFTHE.

Damsafety. See ARMY,DEPARTMF.NT OFTHE.
Economic impact. SeeEcoNo~lc IMPACT INFORMATION.
Environmental impacts. See ENVIRONMENTAL IMPACT STATEMENTS; NATIONAL

ENVIRONMENTAL POLICY AC1-OF 1969
Employee requirements, reports to Congress on S480
Estuaries

National study and inventory 2379
Pollution in 2674

Feasibility studies and reports
Discount rate. See DISCOUNT RATES.
Individual studies authorized 2343
Principles, standards and procedures 2615,2840, S396

Geothermal energy
Reconnaissance level studies for utility systems 2928

Information to House and Senate Committees when requested S481, S507
Periodic reports required

Boulder City water supply (quintennial) 2923
Colorado River Basin project (annual) 2416
Colorado River Basin Salinity Control Program (biennial) 2872
Colorado River water quality (biennial) 2872
Colorado River water use and losses (quirttennial) 2420
Leavitt Act (annual) 3365
Metropolitan Water District desalting plant (annual) 2330
Pacific Northwest Electric Power and Conservation Planning Council

(annual) 3241
Protection of archaeological resources (annual) 3178
Relocation assistance (annual) 2625
Teton Dam disaster assistance (annual) 2947
Western water needs (biennial) 2396

Power
Federal Energy Regulatory Commission 3154,3156
Generally S150

Reclamation program, generally
Land classification 2922

Reimbursement of costs of
Generally 2639

Soil and moisture conservation
Generally 3078

Solar energy
Feasibility study of integrating a solar powerplant in Arizona, Nevada, and

California into the Federal hydroelectric system authorized 3219
Surplus crops 3344
Trans-basin diversions

Generally 2396,2397
Prohibitions against 2396

Water quality control
Generally 2668

Water reSOUrceS, generally. See NATIONAL WATER COMMISSION
PLANNING ACT.

Western water needs 2396,2615

—
See Index in Volume III for other entries and cross references.

ACT WATER RESOURCES
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STUDIES AYD REpoRTs—Continued
Wild and scenic and recreational rivers

Generally 2450, 2453

SUBLETTE CREEK 3184, 3187

SUIATTLE RIVER 2433,2445

SUISUN MARSH PRESERVATION AND RESTORATION ACT OF 1979
Text 3222

SUII-S
Claims. See CLAIMS AGAINST UNITED STATES; CLAIMS OF UNITED STATES; FEDERAL TORT

CLAIMS ACT TUCKER ACT.
Claims Court. See cLAIMs COURT.
Costs and fees of parties S444, S497
Payment of judgments and compromise settlements. See CLAIMSAGAINST UNITED STATES.
Private right of action S166, S167
Time for commencing S496
Standing to sue S23, S76, S295
Statutory provisions relating to jurisdiction or joinder

Contracts executed pursuant to Federal reclamation law 3344
Federal agencies, generally S477, S493, S494
Pacific Northwest Electric Power Planning and Conservation Act 3230,3266,

3267
Water rights in a river system S209

Llnited Smtes an indispensable party S30, S123, S143

SULPHUR RIVER 3306

SUMMIT CITY PUBLIC UTILITY DISTRICT 2467

SUMMIT COUNTY, Utah 3184

SUMNER DAM 2753, 2887, S139

SUN DIAL GROVES S79, S83

S(INFISH POND 2520

SLTPERVISORYHARBORS ACT OF 1888
Statutory references to 2744

SUPPLIES AND SERVICES
Contracts for

Buy American Act S568
Public contracts, generally S567
Labor provisions S571, S599
Procurement procedures, generally 578, S661

Contracts for persons convicted of polluting waters 2741

SUPREMACY CLAUSE S3, S130

SURPLUS FARM CoMMoD1llEs. See AGRICULTURAL ACT OF 194%AGRICULTURAL ADJUSTMENT ACT
OF 193%S1-UDIESAND REPORTS.
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SURPLUS PROPERTY
General laws relating to S1 81, S556, S685
Located within Indian reservations S181
Sale of, authorized

Acquired lands S40

SURPLUS PROPERTY ACT OF 1944
Extract from S685
Statutory references to S184, S185

SURPRISE VALLEY AREA SERVICE 3324

SUSANVILLE, California 2928

SUSQUEHANNARIVER BAsINCoMpAcr
Text 2563

SUWANNEERIVER 2445

SWEETWATER CREEK, Texas 3303

SWEETWATER RIVER 2446

SWPA. See SOUTHWESTERN POWER AI)MINISTRATION.

TCANAL, Newlands project

TABLE MOUNTAIN, Arizona

TACOMA CITY LIGHT 2547

TAHOE BASIN 2482,3277

T

S176

2447

TAHOE REGIONAL PLANNING AGENCY
Established 2483,3278
Statutory references to 2544

TAHOE REGIONAL PLANNING COMPACT
Text 2482, 3276

TANCLE LAKES 2439

TARGHEE NATXONAL FOREST S286

TARIFF ACT OF 1930
Amendment of 2763

TARRANT COUNTY WATER CONTROL AND IMPROVEMENT DISTRIm NUMBERED 1 3325

TAUM SAUK PUMPED STORAGE PROJE.~ S58

See Index in Volume III for other entries and aoss references.
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TAXATION
Federal income tax

Exclusion from gross income of interest on municipal bonds issued to finance
construction of resources acquired by the Bonneville Power
Administration 3268

Relocation payments not considered income 2626
Payments in lieu of taxes

Bonneville Power Administration 3262
Boulder Canyon project 2414
Generally S540

TAYLOR GRAZING ACT
Amendments of 2998
Statutory references to 2977,2997

TAYLORS FALLS, Minnesota 2430,2431,2444

TEHAMA-COLUSA CANAL 2332,3317, S202, S203

TEHAMA COUNTY, California

TEICHERT, JOHN A. 3195

TE~KILLER FERRY RESERVOIR

TENNESSEE VALLEY AUTHORITY

3317, S203

2445

2655,3140,3150,3177, S57, S392

TENNESSEE WILDLIFE RESOURCES AGENCY 2432

TERRELL COUNTY, Texas 2433,2444

TETON BASIN PROJECT, Idaho
Lower Teton division

Claims arising from failure of Teton Dam 2941,2943
Miscellaneous references to S380
Preconstruction requirements for Rexburg Bench area repealed 3221

TETON DAM 2497,2499,2502,2941, 2943,3168, S380

TETON DAM DISASTER ASSISTANCE ACT
Text 2943

TETON NATIONAL PARK 2446

TE~ON RIVER DAM. See TETON DAM,

TEXARKANA DAM 3306

TEXAS, STATE OF
Compacts of. See RED RIVER COMPACT.

THE DALLES lRRIGATION WORKS 2552

THEIS, ARTHUR R. 3315

THEODORE ROOSEVELT DAM 3217

THIRD POWERPLANT, Grand Coulee Dam S414
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THOMAS FORK 3183, 3189

THOMAS, BRECKINRI~GE S306

THOMASVILLE, Missouri 2430

THREE FORKS DIVISION, P-SMBP, Monwna
Feasibility study authorized 2765

TIBER DAM 3217

TIETON DAM 3217

TIJUANA RIVER S421

TILLMAN COUNTY, Oklahoma 2765

TINAYGUK RXVER 2439

TIPPY RESERVOIR 2446

TITUS COUNTY DAM 3308

TLIKAKILA RIVER 2439

TOCKS ISLAND DAM AND RESERVOIR 2520

TOM STEED RESERVOIR 2926

TOMICHI CREEK PROJECT, Colorado
Included as unit of Upper Gunnison project 2417, S251

TOPONAS UNIT, Upper Yampa project 2417, S251

TORRES, SINESIO 2476

TOUCHET DIVISION, Walla Walla project 2525,2929

TRACY PUMPING PLANT S13, S118

TRANSMISSION SERVICE CHARGE 3099

TRANSPORTATION, DEPARTMENT OF
Approval by, of bridges across navigable waters s12

TREASURY, DEPARTMENT OF THE
Authority for revenue bonds of Bonneville Power Administration 2895,3263

TREATIES AND CONVENTIONS
1906, Mexico, distribution of waters of upper Rio Grande

Statutory references to 2748,2955
Miscellaneous references to S34

1909, Great Britain, Boundary Waters Treaty
Statutory references to 2713

1944, Mexico, Rio Grande, Colorado River, Ti]uana River. See MEXICANWATER TREATY.
1961, Canada, Columbia River. See COLUMBIA RIVER TREATY.
1970, Mexico, resolve boundary differences

See Index in Volume III for other entries and cross references

S795



INDEX TO VOLUME IV AND SUPPLEMENT I

TRF.A~lES AND CONVEN~lONS—COntinUed
Implementation of 2761

1970, Mexico, Rio Grande and Colorado River as boundary
Statutory references to ‘2433

TRI-VALLEY WATER DISTRICT S79, S83

TRINITY COUNTY, California 3198

TRINITY RIVER 2500,3034,3198, S5, S166 S242

TRINITY RIVER BASIN FISH AND WILDLIFE TASK FORCE 3198

TRINITY RIVER DIVISION, CVP 2506, 3034,3198, S5, S175 S242

TROJAN NUCLEAR POWER PROJECT 2481, S111, S116

TRO.JAN PLANT 2481

TROUBLESOME PROJECT, Colorado
Included as unit of Middle Park project 2417, S251

TRUCKEE RIVER 2808

TRUST FUNDS S544

TUALATIN PROJECT, Oregon
Repairs of Scoggins Valley Road authorized 3130

TUCKER ACT
Extracts from S493, S494
Miscellaneous references to 2910> S4
Statutory references to 2597

TUCSON ACTIVE MANAGEMENT AREA 3348-57

TUCSON AQUEDUCT 2398,2400,3352

TUCSON DIVISKON,CAP 2398, 2400

TUCSON, Arizona 3356,3359

TUCUMCARI PROJECT (San Miguel County), New Mexico
Feasibility study authorized 2765

TUeALOO RESERVOIR 2431

TULARE BASIN 3216

TULARE LAKE CANAL COMPANY 2344, S73, S74, S75, S155

TULE LAKE S29

TULE LAKE-KLAMATH MARSH S356

TULELAKE DIVISION, Klamath project 2480

TULLOCH DAM 2497, S340
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TU~ALO IRRIGATION DISTRIC~, Washington 2547

TUMWATER FALLS 2446

TUOLUMNE COUNTY, California S339

TUOLUMNE RIVER 2446

TURKEY CREEK 2651

TWELVE MILE BAYOU 3307

TWICHELL, TRIGG 2780

TWIN LAKES CANAL AND RESERVOIR COMPANY S330

UHLER CREEK 2439

UKNTA BASIN SALINITY CONTROL STUDY

UINTA COUNTY, Wyoming 3185

UINTA MOUNTAIN S249

UINTAH AND OURAY INDIAN RESERVATION

UINTAH BASIN 2869

UINTAH COUNTY, L’tah 3220

UINTAH INDIAN RESERVATION S36

UINTAH MOUNTAIN 2502

UINTAH MOUNTAINS 3182

u

3220

2417, S36, S251

UINTAH UNXT, CUP 2416,2841,2955, 3124, 3221, S247

UINTAH WATER CONSERVANCY DISTRIa 2910

ULLMAN, CONGRESSMAN AL S156

“ULTIMATE DEVELOPMENT” CONGEIJT 3057,3058, S157, S158, S255

UMA~LLA PROJECT, Oregon
McKay Dam and Reservoir reauthorized 2937

UNALAKLEET RIVER 2440

UNCOMPAHGRE PROJEGT, Colorado
Improvement

Feasibility study authorized 2765

See Index in Volume III for other entries and cross references
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UNDERGROUND WA~ER. See GROVND WATER,

UNIFORM RELOCATION ASSISTANCE AND REAL PROPERTY ACQUISITION POLICIES ACT OF 1970
Miscellaneous references to S283
Statutory references to 2865,2872
Text 2617

UNION ELECTRIC COMPANY S58

UNIT
Term defined 2415

UNITED CALIFORNIA BANK S79 ‘

UNITED STATES CODE
Extracts from 2353,2664, S429
Rules of construction S429

UPALCO UNIT, CUP 2657,3124

UPPER CANADIAN RIVER BASIN 2928

UPPER COLORADO RIVER BASIN COMPACT
Annotations of S179
Compact references to 2418
Statutory references to 2346,2404,2419,2420, 2872,2900

UPPER COLORADO RIVER BASIN FUND
Expenditures for salinity control S254
Miscellaneous references to S248
Statutory references to 2419,2870,2902,2903, 2910

UPPER COLORADO RIVER COMMISSION
Statutory references to 2421,2423

UPPER COLORADO RIVER STORAGE PROJECT. See COLORADO RIVER STORAGE PROJECT.

UPPER GUNNISON PROJECT, Colorado
Expeditious completion of planning report directed (including the East River, Ohio

Creek and Tomichi Creek units) 2417, S251

UPPER JOHN DAY PROJECT, Oregon
Feasibility study authorized 2643

UPPER NIOBRARA RIVER COMPACT
Text 2468

UPPER REPUBLICAN DIVISION, P-SMBP, Colorado
Armel unit

Feasibility study authorized 2478

UPPER SANTA CRUZ BAS1~ 3348-57

UPPER SNAKE RIVER PROJECT, Idaho-Wyoming
Salmon Falls division

Authorized 2754

UPPER STILLWATER RESERVOKR 2502, S249
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UPPER YAMPA PROJEGT, Colorado
Expeditious completion of planning report directed (including the Hayden Mesa,

Wessels, and Toponas units) 2417, S251

UTAH CONSTRUCTION AND MINING COMPANY 2346

UTAH POWER & LIC>HT COMPANY 3190,3191

UTAH, STATE OF
Compacts of. See BEARRIVER CON:PACT
Great Salt Ldke relicted lands 2301

UTE INDIAN TRIBE 2417, S251

UTE INDIAN UNIT, Central Utah Project 2417, S251

UTE MOUNTAIN INDIANS 2916

UTUKOK RIVER 2448

v

VAL VERDE COUNTY, Texas 2433

VALENCXA COUNTY, New Mexico 2643

VALLEY COUNTY, Idaho 3216

VALLEY LAKE 3305

VAN BUREN, Arkansas 2773

VAN CAMP, E, J. 2468,2472

VAN TASSEL CREEK 2469

VELIE ESTATE 2431,2440

VENTURA COUNTY WATER MANAGEMENT PROJECT, California
Feasibility study authorized 2765

VENTURA COUNTY, California 2907

VENTURA PROJECT CALIFORNIA
Acquisition of open space lands for Casitas Reservoir authorized 2906

VERDE RIVER 2447

VERMEJO CONSERVANCY DISTRICT 3274

VERMEJO PROJECT, NEW MEXICO
Transfer of project to Vermejo Conservancy District and deferral of repayment

obligation 3274

VERNAL UNIT, CUP 2657

See Index in Volume III for other entries and cross references.
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VIRGIN RIVER 3220

VOLUNTARY SERVICES
Prohibition on accepting S51O

W. C. AUSTIN PROJECT, Oklahoma
Statutory references to 2343

W.4DE CREEK 2439

WALKER FORK, Alaska 2439

WALKER, MARY GEORGE~E S83

WALLA W~LLA PROJECT, Oregon-Washington
Touchet division

Authorized 2525
Increased appropriations authorized 2929

W~LLA WALLA RIVER 2525

WALNUT CREEK 2651

WALSH-HEALEY PUBLIC CONTRACTS ACT
Statutory references to 2596, S559
Text S571

WALWORTH COUNTY, South Dakota 3207

WApA. See WESTERN AREA POWER ADMINISTRATION.

WARREN Am
Annotations of S41

WARREN COUNTY, Ohio 2444

WASHINGTON COu~TY, Alabama 2447

WASHINGTON COUNTY, Utah 3220

Washington ENERGY FACILI~Y SITING ACT 3008

WASHINGTON PUBLIC POWER SUPPLY SYSTEM 2547, 2931

WASHINGTON, STATE OF
Membership in Pacific Northwest Electric Power and Conservation Planning

Council 3229
Statutes of S20

WASHITA RIVER 2343, 3303

WASHITA RIVER BASIN PROJECT, Oklahoma
Foss Dam and Reservoir

Feasibility study of water quality improvement authorized 2343,2349
Miscellaneous references to S245
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WASHOE COUNTY, Nevada 2482, 2483,2484, 3277,3278,3281, 3287,3288, 3296

WASHOE PROJECT ACT
Annotations of S266
Miscellaneous references to 2783

WASHOE PROJECT, Nevada-California
Miscellaneous references to 2808, S266
Water semice costs to national forest lands nonreimbursable 2383

WATER BANK ACT
Text 2558

WATER CONSERVATION
Reclamation projects, generally 3340

WATER QUALITY ACT OF 1965
Compact references to 2651
Statutory references to 2535,2536, 2539, 25422749
Text. See CLEAN wrATERACT.

WATER QUALITY CONTROL
As a project purpose

Generally 2668,2670
Modification of storage for streamflow regulation 2837

Federal agencies, generally
Required to comply with all Federal, State, interstate, and local water pollution

conlrol requirements 2714
Safety of public water systems S624

National pollutant discharge elimination system
Established 2720

Reimbursement and cost sharing 2668,2860, 2864,2870, 2873
Special authorization for individual projects or rivers

Central Valley S118
Gila project desalting complex 2857
Sacramento Valley Canals 3317

WATER RESEARCH AND DEVELOPMENT ACT OF 1978
Text 3107

WATER RESOURCES COUNCIL
Membership in S396
Statutory references to 2392,2396,2685,2840, 2905

WATER RESOURCES DEVELOPMENT ACT OF 1967
Miscellaneous references to 2385

WATER RESOURCES DEVELOPMENT ACT OF 1974
Extracts from 2833
Statutory references to 3039,3162

WATER RESOURCES DEVELOPMENT ACT OF 1976
Extracts from 3026
Miscellaneous references to 2834,2836, S147, S162, S164

See Index in Volume 111 for other entries and aoss references.
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WATKR RESOURCES PLA~~ING ACT
Amendments and annotations of S396-S399
Statutory references to 2392,2393,2396,2442, 2685

WATER RESOURCES RESEARCH ACT OF 1964
Annotations of S349
Repealed 3122

WATER RIGHTS
Areas of origin

Water exported from river basins 2397
Indians, rights of

Colorado River. See COLORADO RIVER,
Statutes relating to individual projects or tribes 3084, 3348
Winters doctrine S2

Priority of uses of water
Central Arizona project 2407

Reclamation projects, generally S3
State laws, recognition of

Generally Sl, S2
Reclamation projects, generally S338
Statutes relating to individual projects s331
Under other laws S5

Suits
Statutory consent to joinder of United Swtes S209
Action by United States to quantify Federal rights S27

United States, rights of
Public lands Sl, S2, S3

Water users, rights of
Generally S24, S338

WATER SERVICE (for imigation)
See also REPAYMENT CONTRACTS.

Contracts for
Generally S133, S135
Payments on an annual, semiannual, bimonthly or monthly basis
Public notice of contracts or amendments required 3347, S135

Utilization of Army projects for irrigation
Generally S155

3219,5262

WATER SUPPLY (for municipal, industrial and domestic purposes)
Rates and reimbursement

Generally S133, S134
Different rates for irrigation and municipal or industrial uses permitted S133

Interest S234
Reclamation projects

Authorized, generally S55, S132
Transfer of operation of water supply works 2389

WATER SUPPLY ACT OF 1958
Annotations of S284-S285
Statutory references to 2912, 2646, 3333, 3340

WATERSHED PROTEGTIO~ AND FLOOD PREVENTION ACT
Amendments of S217-S225

WA~ERVILLE, Pennsylvania 2444
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WATSOXVILLE SUgAREA 2333

WAURIKA DAM AND RESERVOIR S347

WAYNE Coux~Y. Utah 3220

WAYNE N. ASPIN~LL. STORAGE UNIT, CRSP 3218

WEATHER MODIFICATION
Activities must be reported to Secreta~ of Commerce 2644

WEA~HERFORD, Texas 3325

WEB RUR.AL WATER DEvELopMEN’r PROJECT, South Dakota
Authorized 3207
Reauthorized 3327

WEB WATER DEVELOPMENT ASSOCIKrION, INC. 3207

WEBER BASIN PROJECT, Utah
Miscellaneous references to S69, S136, S188
Statutory references to 2301

WEBER BASIN WATER CONSERVANCY DISTRICT S188

WEBER RIVER WATER USERS ASSOCIA~ION S69, S136, S188

WEIMAR, California 2616,2837

WELLTON-MOHAWK DISTRICT 2875

WELLTON-MOHAWK DIVISION, Gila project 2341,2857, 2858, 2875,2876

WELLTON-MOHAWK IRRIGATION AND DRAINAGE DISTRICT 2859,2860,2861,3215, S191

WESSE.LSUNIT, Upper Yampa Project 2417, S251

WE.ST BROWN IRRIGATION DISTRICT 3328

WF.ST DIVIDE PROJECT, Colorado
Authorized 2416, S247

WEST FORK CANAL 3187

WEST MAIN CANAL, Oahe Unit 3328

WEST POINT DAM 2504

WEST SACRAMENTO CANAL UNIT 2332

WESTERN AREA POWER A~MIN1sTRxrloN
Creation of, explained 3057
Miscellaneous references to S127

WESTLAND IRRIGATION D[sTRtc~, Oregon 2546,2937

See Index in Volume III for other entries and cross references,
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WESTLANDS WATER DISTRICT. California 2479, 2659, 3041.3129. S67. S78, S83. S80. S81 .
S85, S296

WF.STON, SIMEON 3195

WETL~NnS. See WIATERBANKACT.

WHKELER COUNTY, Oregon 2643

WHEELING STIFULAIION S42

WHITE MOUNTAINS NATIONAL RECREATION AREA, Alaska

WHITE RIVER NATIONAL FOREST S21O

2439

WHITE SALMON DIVIS1ON, Columbia Northside project 2928

WHITE SALMON RIVER 2928

WICKIEP DAM 3217

WIDE RIVER FARMS, INC. 2919

WILBUR LETTER S73, S89

WILD AND SCENIC RIVERS ACT
Text 2428

WILDERNESS ACT
Amendment of S358
Statutory references to 2457,2769,2966,3013

WILKINSON, GREGORY K. S84

WILLANIETTE RIVER 2478

WILLA~ETTF. RIVER PROJECT, Oregon
Calapooia division

Feasibility study authorized
South Yamhill division

Feasibility study authorized

WILLARD GRAVITY CANAL 5188

WILLIAM B. BANKHEAD NA~lON.AL FOREST

WILLSON, EUGENE P. 2468, 2472

WILLW700D IRRIGATION DISTRIm S180

WILSON BAR, Wyoming 2446

WILSON TARIFF ACT
Statutory references to 3139

WrNn E~KRGY SYSTEMS ACT OF 1980
Extracts from 3204

2478

2478

2446
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WINn RIVER 2536

WIND RIVER IRRIGATION PROJECT, Wyoming
Miscellaneous references to S97

WIND RIVER, Alaska 2439

WIND-HYDROELECTRIC ENERGY PROJECT, Wyoming
Feasibility study authorized 3216

WINSLOW, Arizona 2343

WINSLOW-H• LBROOK DIVISION 2343

WINTERS DOCTRINE. Seem,ATERRIGH~s.

WISCONSIN RIVER 2446

WITHDRAWALS
Public lands, generally 2972
Wild and scenic river system lands 2455,2457

WOLF COUN~Y, Kentucky 2447

WOLF RIVER 2428

WOLF RIVER, Wisconsin 2431

WOLFSKILL TRUST S80

WOODRCFF, Utah 3183

WORLD HERITAGE LIST 2306

WPPSS. See wAsH1~GTON PuBLrc POWER SUPPLY SYSTEM.

WUNDERLICH ACT S598

WYONtXNG, STATE OF
Compacts of. See BEAR RIVER coMPAcT; UPpER N1OBRARARIVER COMPACT.

Y

YAKIMA PROJECT, Washington 2928
Feasibility study of Cle Elum Dam and Tieton Dam powerplants authorized 3217
Kennewick division

Miscellaneous references to S191
Kennewick division extension

Authorized 2474, S171
Yakima Indian Reservation

Feasibility study authorized 2928

YAKIMA RIVER BASIN 3180

See Index in Volume 111 for other entries and cross references.
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YAKIbTA RIVER BASIN WATER ENHANCEMENT PROJECT, Washington
Feasibility study authorized 3180

YAMHILL COUNTY, Oregon 2478

YAMPA RIVER 2446

YAVAPAI COUNTY, Arizona 3216

YAZOO RIVER BASIN 2836

YELLEN, DR. BEN S74, S89

YELLOWHOUSE BRANCH 2447

YELLOWSTONE CANAL COMPANY 3215

YELLOWSTONE DIVISION, P-SMBP, Montana
Billings Municipal Water Supply unit

Feasibility study authorized 2643

YELLOWSTONE RIVER 2836, S13, S32

YELLOWS~ONE RIVER COMPACT
Annotations of S206
Miscellaneous references to S159

YELLOWTAIL DAM S160, S175

YELLOWTAIL RESERVOIR 2504,2506, S55, S132, S135, S159, S160, S166, S206

YOLO COUNTY, California 2332, 3317, 5202,5203

YOLO COUNTY WATER USERS S271, S275

YOLO-ZAMORA WATER DISTRICT 3317,3318

YOSEMITE h7ATIONAL PARK 2446

YOUGHIOGHENY DAM A~~ RESERVOIR 2445

YOUGHIOGHENY RIVER 2445

YUKON FLATS NATIO~AL WILDLIFE REFUGE 2439

YUKON RIVER 2439, 2448

YUKON-CH.&RLEY RIVERS NATIONAL PRESERVE 2438

YU~A Cou~~Y, Arizona 2919

YUMA COUXTY WATER USERS ASSOCIATION S55

YUMA DESALTING COMPLEX 2861

YUMA INDIANS
Miscellaneous references to S28
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YUMA MAIN CANAL S55

YUMA MESA 2863

Yu~.4 MESADIVISION,Gila Project 2341,2535, S243

Yu~.4 MESA IRRIGATION AND DRAINAGEDISTRICT 2863, S243

YUMA MESAIRRXGATIONDISTRICT 2535

YUMA MESA PUMFIXG PLANT S243

YUMA PROJECT,Arizona -California
Miscellaneous references to S44, S45
New Siphon Drop powerplant

Feasibility study authorized 3217

YUMA, Arizona 2859,2915, S55

See Index in Volume 111 for other entries and cross references
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